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PREFACE 


Instances  must  indeed  be  rare,  if  not  wholly  unknown,  in  which 
the  statesman  who  raised  and  framed  the  issue  appeared  as  counsel 
and  argued  the  case  before  an  International  Tribunal.  These 
unusual  circumstances  met  in  the  person  of  Senator  Root  who,  as 
Secretary  of  State,  raised  and  framed  the  issues  in  the  North  Atlan¬ 
tic  Coast  Fisheries  Arbitration,  and  argued  the  case  thus  raised  and 
made  as  leading  counsel  for  the  United  States  before  the  Special 
Tribunal  of  the  Permanent  Court  at  The  Hague  in  1910.  If  Mr. 
Root  did  not  speak  the  first  word  in  this  historic  controversy,  which 
may  be  said  to  antedate  the  recognition  of  our  independence,  he 
nevertheless  spoke  the  final  word,  so  far  as  the  present  is  concerned. 
His  argument  is  therefore  of  more  than  passing  interest,  and  the 
case,  bearing  as  it  does  the  impress  of  a  single  mind,  is  well  worth 
careful  study  and  analysis. 

In  an  address  delivered  before  the  American  Society  for  Judicial 
Settlement  of  International  Disputes  on  December  17,  1910,  Presi¬ 
dent  Taft  aptly  said: 

“What  teaches  nations  and  peoples  the  possibility  of  permanent  peace  is 
the  actual  settlement  of  controversies  by  courts  of  arbitration.  The  settle¬ 
ment  of  the  Alabama  controversy  by  the  Geneva  arbitration,  the  settlement 
of  the  Seals  controversy  by  the  Paris  Tribunal,  and  the  settlement  of  the 
Newfoundland  Fisheries  controversy  by  The  Hague  Tribunal  are  three  great 
substantial  steps  toward  permanent  peace,  three  facts  accomplished  that  have 
done  more  for  the  cause  than  anything  else  in  history.” 

Accepting  this  statement  as  correct,  a  study  of  the  controversy  and 
the  steps  by  which  it  was  settled  would  seem  to  be  as  important  as 
it  is  enlightening,  as  showing  by  a  concrete  example  the  means  by 
which  a  controversy  which  embittered  the  relations  of  two  great 
and  fraternal  peoples  and  which,  on  more  than  one  occasion, 
threatened  war,  was  settled  as  easily  and  successfully  as  disputes 
between  private  litigants  are  settled  by  national  courts  of  justice. 

Mr.  Root  yielded  to  the  request  that  his  argument  be  published 
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in  handy  and  permanent  form,  but  regretted  that  it  was  impossible 
to  include  within  the  compass  of  a  single  volume  the  arguments  of 
the  other  American  as  well  as  of  the  British  counsel.  He  also  felt 
that  an  introduction  should  be  prefixed  to  the  argument  which 
would  give  the  case  its  necessary  historical  setting,  and  asked  the 
editor  to  furnish  it.  It  seemed  advisable  to  test  the  award  in  the 
light  of  admitted  fact  and  principles  of  law  which  were  thought  to 
be  applicable.  The  recent  statement  by  Dr.  Lammasch,  President 
of  the  Tribunal,  that  the  judgment  in  the  case  “contained  elements 
of  a  compromise,”  seemed  to  justify,  if  it  did  not  require,  a  more 
detailed  exposition  than  was  originally  contemplated,  and  the  intro¬ 
duction  has  therefore  assumed  larger  proportions.  For  the  views 
expressed  in  this  part  of  the  work  Mr.  Root  is  in  no  way  responsible, 
but  the  appendix  of  documents  has  had  the  stamp  of  his  approval. 

Important  as  the  award  is  in  itself  as  showing  by  a  concrete 
example  how  easily  nations  may  settle  long-standing  and  vital 
disputes  by  judicial  means,  if  they  are  only  minded  to  do  so,  the 
good  feeling  which  marked  every  step  of  the  proceedings  at  The 
Hague,  and  the  personal  intercourse  of  counsel  which  laid  the 
foundation  of  personal  friendship,  happily  shows  that  judicial  settle¬ 
ment  not  merely  avoids  the  bitterness  engendered  and  perpetuated 
by  war,  but  draws  official  representatives  and  the  nations  them¬ 
selves  closer  together. 

Were  it  not  presumptious  to  dedicate  such  a  trifle,  the  editor 
would  like  to  inscribe  it  to  the  agents  and  counsel  of  Great  Britain 
and  the  United  States  who  labored  so  patiently  and  successfully 
at  The  Hague  to  settle  by  judicial  means  a  controversy  which 
diplomacy  had  failed  to  adjust. 

Washington,  D.C.,  JAMES  BrOWN  SCOTT 

.  September  7,  1911. 
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In  his  “  English  Traits”  Emerson  speaks  of  Great  Britain  as  anchored 
off  the  continent  of  Europe,  which  expression,  however  poetical  and 
figurative,  stamps  the  Briton  as  a  natural  born  sailor  and  serves  to 
explain  in  part  the  maritime  supremacy  of  the  British  Isles,  without 
which  they  could  not  exist  as  an  independent  nation.  In  a  literal  and 
material  sense  of  the  word  Newfoundland  may  be  considered  as  a  vast 
island  moored  in  the  Gulf  of  the  St.  Lawrence,  and  for  centuries  the 
British  law-maker  considered  it  as  a  huge  ship  anchored  off  the  coast 
of  Canada,  at  the  mouth  of  the  St.  Lawrence,  and  applied  to  it  the 
characteristics  and  qualities  of  a  fishing  vessel.1 

The  island  was  not  a  colony  in  the  proper  sense  of  the  word.  It  was 
rather  the  deck  or  strand  upon  which  preparations  were  made  for 
fishing,  and  on  which  the  catch  was  dried  and  cured.  Colonization 
was  prevented.2  Immigrants  who  resorted  to  its  inhospitable  shores 
and  settled  upon  its  territory  were  treated  with  scant  consideration 
as  little  better  than  outlaws,  and  denied  the  protection  of  just  laws  and 
of  courts  of  justice  for  their  administration.3  The  sovereignty  of  the 

1  In  his  evidence  before  a  Committee  of  the  House  of  Commons,  given  April  24,  1793,  Mr. 
William  Knox,  formerly  one  of  the  Under  Secretaries  of  State  in  the  American  department, 
stated  — 

“That  the  island  of  Newfoundland  had  been  considered,  in  all  former  times,  as  a  great 
English  ship  moored  near  the  Banks  during  the  fishing  season,  for  the  convenience  of  the  English 
Fishermen.  The  Governor  was  considered  as  the  ship’s  Captain,  and  all  those  who  were  con¬ 
cerned  in  the  Fishery  business,  as  his  crew,  and  subject  to  naval  discipline  while  there,  and 
expected  to  return  to  England  when  the  season  was  over.”  (Appendix,  U.  S.  Counter  Case, 
p.  560.) 

2 “To  prevent  the  increase  of  inhabitants  on  the  island,  the  most  positive  instructions  were 
given  to  the  Governors  not  to  make  any  grants  of  the  lands,  and  to  reduce  the  number  of  those 
who  were  already  settled  there.  Their  vessels,  as  well  as  those  belonging  to  the  colonies,  were 
to  be  denied  any  priority  of  right  in  occupying  stations  in  the  bays  or  harbors  for  curing  their 
Fish  over  the  vessels  from  England;  and  he  was  instructed  to  withhold  from  them  whatever 
might  serve  to  encourage  them  to  remain  on  the  island;  and,  as  Lord  North  expressed  it,  what¬ 
ever  they  loved  to  have  roasted,  he  was  to  give  them  raw;  and  whatever  they  wished  to  have 
raw,  he  was  to  give  them  roasted.”  (Ibid.,  p.  561.) 

3 “Unjust  and  injurious  laws  were  enacted  by  the  English  government,  to  prevent  the 
settlement  of  the  island,  and  to  keep  it  forever  in  the  degraded  condition  of  a  stage  for  drying 
fish.  These  laws  forbade  any  one  to  go  to  Newfoundland  as  a  settler,  and  ordained  that  all 
fishermen  should  return  to  England  at  the  dose  of  the  fishing  season.  Masters  of  vessels  were 
compelled  to  give  bonds  of  £100,  binding  them  to  bring  back  each  year  such  persons  as  they 
took  out.  Settlement  within  six  miles  of  the  coast  was  prohibited  under  heavy  penalties. 
No  one  could  cultivate  or  enclose  the  smallest  piece  of  ground  or  even  repair  a  home,  without 
license,  which  was  rarely  granted.  This  oppressive  policy  was  maintained  for  more  than  a 
hundred  years.”  (Harvey:  Text-Book  of  Newfoundland  History,  p.  81.  1885.) 
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island  was  vested  in  Great  Britain,  but,  to  quote  a  competent 
authority,  “colonisation  or  settlement  was  not  only  not  existing  or 
contemplated,  but  was  even  prohibited  by  Great  Britain  under 
severe  penalties.  The  fishermen  of  the  two  nations  met  on  the  New¬ 
foundland  fishing  grounds,  living  on  board  their  vessels,  and  prose¬ 
cuting  their  fishing  in  their  boats,  and  occupying  the  land,  or  rather 
the  beaches  on  the  coast,  only  for  the  temporary  purpose  of  curing 
and  drying  their  fish.  So  carefully  was  the  very  idea  of  anything 
like  a  permanent  possession,  or  right  of  possession,  forbidden  among 
the  English  fishermen,  that  occupation  of  any  particular  place  on 
the  shore  during  one  season  gave  no  priority  of  claim  whatever  to 
that  place  for  the  next  season.  The  beaches  along  the  coast  were 
marked  by  the  Fishing  Admirals,  as  they  were  called,  and  divided 
into  separate  ‘rooms’  or  areas,  one  sufficient  for  the  fishing  purposes 
of  one  ship’s  crew  for  one  season;  from  which  circumstances  many 
of  these  old  areas  or  spaces  are  called  ‘ships’  rooms’  and  ‘ancient 
ships’  rooms’  to  this  day.  At  the  beginning  of  each  season  these 
rooms  were  assigned  by  the  Admiral  for  the  time  being,  one  to  each 
of  the  several  ships  in  turn  of  arrival,  to  be  used  or  occupied  by  her 
crew  for  the  season.  The  captain  of  the  first  fishing  vessel  that 
arrived  on  the  coast  from  England  in  the  spring  was  the  Admiral  for 
the  season,  and  was  clothed  with  full  judicial  and  administrative 
powers.  In  order  to  emphasize  and  give  the  fullest  effect  to  the 
‘policy’  of  preventing  settlement,  the  inhabitants  (if  any)  of  the  coast 
were  by  express  law  prohibited  from  taking  up  any  beach  or  place  until 
all  the  ships  arriving  from  England  were  provided  for.  There  was  then, 
literally,  no  local  government  of  any  sort  on  the  island;  no  courts  of 
justice,  no  judges,  magistrates,  or  other  ordinary  tribunals,  for  the 
administration  of  justice,  or  the  protection  of  the  people  in  their  simplest 
and  most  rudimentary  rights  and  liberties.”  1 

Fishing  on  the  Grand  Banks  to  the  south  of  Newfoundland  was 
practically  undisturbed.  The  island  itself  was  an  appanage  of  the 
fishery  and  had  no  claims  to  consideration  independent  of  the  prosecu¬ 
tion  of  the  fishery.  It  was  visited  by  the  fishing  fleets  about  the  begin¬ 
ning  of  June.  It  was  forsaken  by  the  fishing  fleets  in  the  month  of 
August,  at  which  time  it  was  turned  over  to  winter  and  anarchy.  The 
fishery  supplied  not  only  food  for  England,  but  also  trained  the  hardy 
seamen  for  its  protection.  The  fishery  was,  however,  the  monopoly  of 
merchant  adventurers  from  the  west  of  England  who  believed  that  the 

1  The  Case  for  the  Colony,  stated  by  the  People’s  Delegates  (Messrs.  Winter,  Scott  and 
Morine),  quoted  in  U.  S.  Counter  Case,  pp.  20-21. 
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colonization  of  Newfoundland  was  inimical  to  their  special  interests,1 
and  an  unreformed  Parliament,  in  which  these  interests  were  repre¬ 
sented,  treated  the  fishery  as  a  nursery  for  the  navy  and  doomed  the 
island  to  centuries  of  misgovernment  when  neglect,  however  unpar¬ 
donable,  would  have  been  an  act  of  kindness.  As  apparent  from  the 
extract  quoted,  the  coast  was  treated  as  uninhabited,  subject  to  pre¬ 
emption  by  the  fishing  captain,  termed  for  the  fishing  season  the  Admiral, 
who  first  entered  the  harbor,  and  who  was  invested  with  the  power 
and  the  duty  of  maintain'ng  the  degree  of  law  and  order  deemed  neces¬ 
sary  for  the  prosecution  of  the  fisheries.  It  was  not  until  the  year 
1729  that  a  naval  officer  was  designated  as  Governor  of  the  island,  to 
whom  appeals  might  be  taken  from  the  rough-handed  justice  adminis¬ 
tered  by  the  fishing  admirals;  and  the  Governor  himself  appeared  in 
Newfoundland  waters  with  the  opening  of  the  fishing  season  and  left 
them  in  August,  when  the  fishery,  the  sole  reason  for  his  presence,  ceased. 
It  was  only  in  1791  and  1792  that  a  court  of  justice  was  established  by 
an  act  of  Parliament,  although  justices  of  the  peace  with  indeterminate 
jurisdiction  had  been  appointed  and  a  vice-admiralty  court  of  uncertain 
and  far-reaching  powers  had  been  established.  It  was  only  in  1818, 
that  is,  in  the  very  year  in  which  the  Convention  of  18x8  was  concluded 
between  Great  Britain  and  the  United  States,  that  the  Governor  of  New¬ 
foundland  was  compelled  to  reside  within  the  island  beyond  the  fishing 
season.  It  was  only  in  1824  that  an  adequate  judicial  organization  was 
completed.  It  was  only  in  1832  that  a  legislature  was  called  into  being 
by  the  reformed  Parliament  of  Great  Britain,  and,  finally,  it  was  only  in 
1854  that  Newfoundland  was  invested  •with  the  inestimable  blessings 
of  a  responsible  local  self-government.2 

The  mere  statement  of  these  facts  is  in  itself  sufficient  to  show  that 
Newfoundland  was  but  a  vast  fishing  ground  and  that  it  was  admin¬ 
istered  solely  for  the  benefit  of  the  merchant  adventurers  who  fished  on 

1“What  they  wanted  was,  as  one  of  their  own  party  expressed  it,  ‘that  Newfoundland 
should  always  be  considered  as  a  great  English  ship,  moored  near  the  Banks,  during  the  fishing 
season,  for  the  convenience  of  English  fishermen.’  ”  (Harvey,  Text-Book  of  Newfoundland 
History,  p.  84.  1885.) 

“They  were  able  to  persuade  the  English  statesmen  and  people  that  the  fisheries  would 
be  ruined  if  a  resident  population  should  be  allowed  to  grow  up  in  the  island,  and  the  fisheries 
would  no  longer  be  a  nursery  of  seamen  for  the  navy.  Further,  they  misled  the  public  by 
representing  the  island  as  helplessly  barren,  and,  in  regard  to  its  soil  and  climate,  unfit  for 
human  habitation.”  (Ibid.,  p.  81.) 

2  In  response  to  the  local  protests  to  the  proposed  agreement  of  1857  between  Great  Britain 
and  France,  Mr.  Labouchere,  Secretary  of  State  for  the  Colonies,  assured  the  Governor  that 
“the  consent  of  the  community  of  Newfoundland  is  regarded  by  Her  Majesty’s  Government  as 
an  essential  preliminary  to  any  modification  of  their  territorial  or  maritime  rights.” 

From  this  period,  therefore,  Newfoundland  possessed  not  merely  the  right  of  local  self- 
government,  but  a  voice  in  international  agreements  which  effected  the  external  status  of  the 
colony. 
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a  large  scale;  that  the  interests  of  the  inhabitants  who  came,  notwith¬ 
standing  discouragement,  were  systematically  subordinated  to  the 
prosecution  of  a  commercial  monopoly,  and  that  the  international  agree¬ 
ments  concluded  by  Great  Britain  with  France  and  the  United  States 
were  entered  into  without  a  proper  consideration  of  the  inhabitants  of 
the  islands  and  the  development  of  its  internal  resources.  An  interna¬ 
tional  agreement  was  a  simple  matter.  The  contracting  parties  agreed 
upon  the  terms  of  such  a  treaty  as  circumstances  might  suggest  and 
the  government  of  Great  Britain  enforced  its  terms  without  a  thought 
of  the  inhabitants  of  Newfoundland  to  be  affected,  and  who  in  contem¬ 
plation  of  law  and  in  fact  were  treated  as  outcasts  or  as  pawns  in  the 
great  international  game.  Nevertheless,  the  colonization  of  Newfound¬ 
land  grew  apace  and  the  presence  of  settlers  had  to  be  reckoned  with. 
The  interests  of  the  colony  gradually  forced  themselves  upon  the  home 
government,  and  international  agreements  detrimental  to  the  legiti¬ 
mate  rights  and  interests  of  a  growing,  if  not  thriving,  colony  embar¬ 
rassed  the  home  government  in  the  execution  of  treaty  stipulations. 
The  French  treaty  rights  upon  the  shores  of  Newfoundland  interfered 
with  the  development  of  the  island  and  became  difficult  of  execution. 
The  Convention  of  1818  interfered  with  the  growth  of  the  colony  and 
a  self-governing  community  objected  to  the  strict  enforcement  of  terms 
inconsistent  with  their  interests  and  about  which  they  were  not  con¬ 
sulted.  The  controversies  which  arose  between  Great  Britain  and 
France  regarding  French  treaty  rights  strained  the  foreign  relations 
of  both  countries  and  led  to  the  negotiation  of  the  Convention  of 
1904,  by  which  they  reached  a  satisfactory  agreement  upon  the  New¬ 
foundland  fisheries  and  by  which  France  renounced  the  exclusive 
claim  to  the  French  shore.  The  action  of  the  Colonial  Govern¬ 
ment  regarding  the  exercise  of  American  rights  under  the  Convention 
of  1818  provoked  an  acute  controversy,  to  settle  which  the  arbitra¬ 
tion  of  1910  was  agreed  upon.  For  the  colony  determined  to  be 
master  of  its  own  house,  and  while  willing  to  comply  with  treaty 
stipulations,  insisted  upon  subordinating  the  fishing  rights  of  foreigners 
within  Newfoundland  waters  to  the  supervision  of  local  authorities, 
in  order  that  the  progress  of  the  colony  might  not  be  retarded  by 
restrictions  inconsistent  with  the  changed  conditions  of  present  or 
future  development.  There  is  much  to  be  said  for  this  point  of 
view,  for  the  Colonies  have  become,  as  it  were,  members  of  a  great 
household,  bound  together  by  common  ties  of  blood  and  tradition,  and 
no  longer  subject  to  exploitation  for  the  benefit  of  the  mother 
country. 
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As  a  knowledge  of  the  French  treaty  rights  in  Newfoundland  waters 
is  necessary  to  an  understanding  of  the  Convention  of  1818  between  the 
United  States  and  Great  Britain,  the  origin,  development,  and  termina¬ 
tion  of  the  French  treaty  rights  in  Newfoundland  waters  will  be  briefly 
considered  before  passing  to  a  detailed  examination  of  the  rights  of  the 
United  States  under  the  Treaty  of  1783  and  the  Convention  of  1818. 

French  Fishing  Rights  in  Newfoundland 

Newfoundland  was  valuable  to  France,  for  more  reasons  than  those 
which  made  it  valuable  to  Great  Britain.  As  fishing  grounds  the  island 
would  be  a  source  of  profit  to  France  as  well  as  Great  Britain,  and  exclu¬ 
sive  possession  of  it  would,  by  preventing  competition,  increase  its  value. 
The  fisheries  were  regarded  for  centuries  as  the  nursery  of  the  navy,  not 
merely  to  sustain  the  position  at  home,  but  to  render  secure  the  posses¬ 
sion  of  distant  colonies.  These  reasons  were  common  to  Great  Britain 
and  France  in  their  struggle  for  the  control  of  the  American  continent. 
Newfoundland  controlled  the  entrance  to  the  Gulf  of  St.  Lawrence, 
and  as  France  could  only  reach  Canada  by  passing  between  Newfound¬ 
land  and  Cape  Breton  on  the  south,  or  by  passing  through  the  Straits 
of  Belle  Isle  between  Newfoundland  and  Labrador  on  the  north,  the 
position  of  Newfoundland  was  of  strategic  importance. 

For  the  present  purpose  it  is  sufficient  to  say  that,  from  the  dis¬ 
covery  of  Newfoundland,  French  fishermen  frequented  the  Grand  Banks 
and  the  shores  of  Newfoundland  in  quest  of  fish,  and  although  France 
renounced  its  exclusive  claim  to  the  French  shore  in  the  year  1904,  it 
still  retains  the  right  to  fish  within  Newfoundland  waters  upon  terms 
of  equality  with  British  fishermen.  In  the  century  succeeding  the  dis¬ 
covery  of  the  island  in  1497  by  John  and  Sebastian  Cabot  in  behalf  of 
England,  French  fishermen  visited  Newfoundland  in  great  numbers. 
Great  Britain  claimed  the  island  by  right  of  discovery.  Sir  Humphrey 
Gilbert  took  formal  possession  of  it  for  England  in  the  year  1583,  and 
England  seems  always  to  have  claimed  sovereignty,  although  its  title 
was  questioned  by  France  and  it  seemed  likely  on  various  occasions 
that  France  would  make  good  its  claim.  The  restoration  of  Charles  II 
was  a  fortunate  event  for  Louis  XIV,  and  he  lost  no  time  in  taking  full 
advantage  of  it.  In  1662  the  French  occupied  and  fortified  Placentia, 
and  from  that  date  until  the  Treaty  of  Utrecht,  in  1713,  the  larger  and 
more  profitable  part  of  the  island  was  in  the  exclusive  possession  of 
France.  Had  Louis  XIV  succeeded  in  his  continental  wars,  Newfound¬ 
land  would  have  been  ceded  in  full  sovereignty  to  France,  but  the  vic¬ 
tories  of  Marlborough  on  the  continent  enabled  Great  Britain  to  dictate 
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terms  of  peace.  Article  XIII  of  the  Treaty  of  Utrecht,  between  Great 
Britain  and  France,  concluded  in  the  year  1713,  provided  that  “the 
Island  called  Newfoundland,  with  the  adjacent  Islands,  shall,  from  this 
time  forward,  belong  of  right  wholly  to  Britain;  and  to  that  end  the  Town 
and  Fortress  of  Placentia  and  whatever  other  places  in  the  said  Island  are 
in  the  Possession  of  the  French,  shall  be  yielded  and  given  up.  .  .  . 
Nor  shall  the  most  Christian  King,  his  Heirs  and  Successors,  or  any  of 
their  Subjects,  at  any  time  hereafter  lay  claim  to  any  right  to  the  said 
Island  and  Islands,  or  to  any  part  of  it  or  them.” 

The  purpose  and  meaning  of  this  clause  are  reasonably  clear.  The 
treaty  was  a  renunciation  to  Great  Britain  of  any  and  all  rights  which 
France  claimed  to  the  Island,  and  Newfoundland  was  henceforth  lost 
to  France.  France  was,  however,  allowed  to  participate  in  the  fisheries, 
and  the  desire  of  France  to  enlarge  its  participation  and  the  determina¬ 
tion  of  Great  Britain  either  to  restrict  the  participation  or  to  confine  it 
within  the  terms  of  the  grant,  engendered  controversies  which  were  only 
adjusted  by  the  Convention  of  1904  between  the  two  countries.  The 
article  which  recognized  British  sovereignty  “allowed”  French  subjects 
to  prosecute  the  fishery  within  Newfoundland  waters  and  to  use  certain 
specified  portions  of  the  island  for  the  drying  and  curing  of  the  fish. 
Thus,  while  the  subjects  of  France  were  forbidden  to  fortify  any  place 
in  Newfoundland  or  to  erect  any  buildings  there,  the  article  permitted 
them  to  erect  “stages  made  of  boards  and  huts  necessary  and  usual  for 
drying  of  fish,”  and  while  French  subjects  were  forbidden  to  resort  to  the 
land  they  were,  nevertheless,  permitted  to  spend  there  “the  time  neces¬ 
sary  for  fishing  and  drying  of  fish.”  These  clauses  are  of  a  general 
nature.  They  do  not  constitute  a  grant  in  the  strict  sense,  but  rather 
a  license  to  visit  the  island  and  use  certain  parts  thereof  for  certain 
specified  purposes.  The  treaty,  however,  leaves  generalities,  and  broadly 
specifies  the  rights  which  French  fishermen  are  to  possess  within  New¬ 
foundland  waters  and  upon  the  shores  of  the  island.  That  is  to  say,  to 
quote  the  exact  language  of  the  treaty,  “it  shall  be  allowed  to  the  Sub¬ 
jects  of  France,  to  catch  fish  and  to  dry  them  on  land,  in  that  part  only, 
and  in  no  other  besides  that,  of  the  said  Island  of  Newfoundland,  which 
stretches  from  the  place  called  Cape  Bonavista,  to  the  northern  point  of 
the  said  Island,  and  from  thence  running  down  by  the  western  side, 
reaches  as  far  as  the  place  called  Point  Riche.” 

As  the  Treaty  of  Utrecht  is,  at  least  the  measure,  if  not  the  origin, 
of  French  rights  within  Newfoundland  and  its  territorial  waters,  it  is 
therefore  necessary  to  analyze  each  of  the  clauses  in  order  to  determine 
clearly  the  nature  and  extent  of  the  right. 
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French  subjects  are  not  granted  the  right  to  catch  fish  generally 
within  Newfoundland  waters.  They  are  to  be  permitted  to  fish  from 
Cape  Bonavista  to  Point  Riche,  and  the  treaty  recognizing  the  right 
to  fish  within  specific  limits  guarantees  the  enjoyment  of  the  right 
allowed  or  granted.  British  subjects  are  not  excluded  by  the  terms  of 
the  treaty  from  fishing  within  these  limits.  It  would  appear,  therefore, 
that  British  subjects  might,  by  virtue  of  British  sovereignty,  fish  within 
these  limits.  As  French  subjects  were  granted  the  right  to  fish  within 
specified  limits,  competition  was  not  excluded,  and  controversies  might 
and  actually  did  arise  between  the  French  and  British  subjects  within 
the  region  stretching  from  Cape  Bonavista  to  Point  Riche.  It  is  self- 
evident  that  British  subjects  might  use  the  shores  of  Newfoundland  in 
the  prosecution  of  their  calling.  It  is  equally  evident  that  French 
subjects  would  need  a  specific  permission  to  use  the  coasts,  and  this 
specific  permission  is  contained  in  the  treaty,  which  allows  them 
not  merely  to  catch  fish,  but  “to  dry  them  on  land,”  stretching 
from  Cape  Bonavista  to  Point  Riche.  This  was,  however,  to  be  the 
extreme  limit  within  which  French  fishermen  could  use  the  shores  of 
the  island,  because  the  article  limited  them  expressis  verbis  to  that  part 
of  the  island. 

It  is  frequently  asserted  by  French  publicists  that  Article  XIII  is  not 
a  grant  of  a  new  right,  but  is  a  solemn  recognition  of  a  pre-existing 
sovereignty;  that  in  consideration  of  the  conveyance  of  sovereignty  to 
Britain,  France  retained  its  former  sovereign  right  to  fish  and  to  use  the 
portions  of  the  coast  between  Cape  Bonavista  and  Point  Riche,  and  as 
France  claimed  to  be  sovereign  of  these  waters  and  the  coast  washed  by 
them,  the  treaty  liberty  is  a  recognition  of  a  previously  existing  sovereign 
right.  British  publicists,  however,  insist  that  the  Treaty  of  Utrecht  wTas 
a  conveyance  to  Great  Britain  of  any  and  all  rights  possessed  or 
claimed  by  France  within  Newfoundland  and  its  territorial  waters,  and 
that  the  rights  secured  to  France  by  the  treaty  were  in  the  nature  of  a 
permission  or  a  license.  The  language  of  the  treaty  is  perhaps  ambig¬ 
uous.  The  attitude  of  the  two  governments,  however,  has  been  clear 
and  constant.  The  expression  “allowed”  seems  to  favor  the  British 
contention.  In  the  unsettled  state  of  Newfoundland  the  matter  was 
not  of  any  great  importance. 

The  Seven  Years’  War  (1756-1763)  put  an  end  to  the  domination  of 
France  in  the  New  World  and  required  a  readjustment  and  definitive 
statement  of  the  situation  of  the  two  governments  in  North  America. 
The  Treaty  of  1763,  which  ended  the  war,  confirmed  the  fishing  rights  of 
France  as  specified  in  Article  XIII  of  the  Treaty  of  Utrecht. 
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The  provisions  of  the  Treaty  of  Paris  of  1763  in  so  far  as  they 
relate  to  this  matter  follow: 

“X Article  V)  The  Subjects  of  France  shall  have  the  liberty  of  Fishing  and  Drying 
on  a  part  of  the  coasts  of  the  Island  of  Newfoundland,  such  as  it  is  specified  in  the 
Article  XIII  of  the  Treaty  of  Utrecht;  which  Article  is  renewed  and  confirmed  by  the 
present  Treaty.  .  .  .  And  His  Britannic  Majesty  consents  to  leave  the  Subjects  of 
the  Most  Christian  King  the  liberty  of  fishing  in  the  Gulph  St.  Lawrence,  on  condition 
that  the  Subjects  of  France  do  not  exercise  the  said  Fishery,  but  at  the  distance  of 
three  leagues  from  all  the  coasts  belonging  to  Great  Britain,  as  well  those  of  the 
Continent,  as  those  of  the  Islands  situated  in  the  said  Gulph  St.  Lawrence.  ... 1 

“  (Article  VIII)  The  King  of  Great  Britain  cedes  the  Islands  of  St.  Pierre  and 
Miquelon,  in  full  right,  to  His  Most  Christian  Majesty,  to  serve  as  a  shelter  to  the 
French  Fishermen;  and  His  said  Most  Christian  Majesty  engages  not  to  fortify  the 
said  Islands;  to  erect  no  buildings  upon  them  but  merely  for  the  conveniency  of 
the  Fishery;  and  to  keep  upon  them  a  Guard  of  fifty  Men  only  for  the  Police.” 

It  will  be  observed  that  while  Article  XIII  of  the  Treaty  of  Utrecht 
is  confirmed,  it  is  modified  in  certain  particulars.  For  example,  the  per¬ 
mission  or  right  of  the  French  to  participate  in  the  fisheries  and  to  use 
certain  specified  portions  of  the  coast  of  Newfoundland  is  termed  “a 
liberty,”  which  is  the  appropriate  technical  term  for  the  grant  of  a  fishing 
right  within  the  territory  belonging  to  the  grantor.  French  fishermen 
are  to  have  the  liberty  of  fishing  within  the  Gulf  of  St.  Lawrence,  but 
they  are  forbidden  to  approach  within  three  leagues  of  British  territory. 
International  law  would  have  permitted  the  French  to  approach  within 
three  miles  of  low-water  mark  of  British  territory,  but  Great  Britain  as 
the  victor  in  the  contest  either  treated  the  Gulf  of  St.  Lawrence  as  if  it 
were  a  closed  sea,  or  forced  France  to  renounce  the  right  which  inter¬ 
national  law  granted  to  fish  freely  within  three  miles  of  British  territory. 

The  French  fishermen,  according  to  the  Treaty  of  Utrecht,  possessed 
the  right  to  fish  within  Newfoundland  waters  and  to  dry  and  cure  fish 
upon  the  shores  of  Newfoundland  extending  from  Cape  Bonavista  to 
Point  Riche,  a  right  confirmed  by  the  Treaty  of  Paris  under  the  name  of 
a  liberty;  that  is  to  say,  French  fishermen  were  granted  certain  rights 
upon  the  northern  and  western  coasts  of  Newfoundland.  They  possessed 
no  rights  in  the  remaining  waters  and  territory  of  Newfoundland.  The 
Islands  of  St.  Pierre  and  Miquelon,  lying  to  the  south  of  Newfoundland, 
were  granted  to  France  “in  full  right,”  but  only  “to  serve  as  a  shelter 
to  the  French  fishermen.”  They  were  not  to  be  fortified,  no  buildings 
were  to  be  erected  upon  them  except  for  the  “conveniency  of  the 
fishery,”  and  a  small  guard  of  fifty  men  was  permitted  “for  the  police.” 

So  matters  stood  until  the  Treaty  of  Versailles  of  September  3,  1783, 
which  concluded  the  war  between  Great  Britain  and  France,  arising  out 
of  French  participation  in  the  American  revolution.  As  the  outcome  of 

1  Appendix,  p.  375-376;  Appendix,  U.  S.  Case,  p.  52;  Appendix,  British  Case,  pp.  7,  8. 
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the  war  was  somewhat  favorable  to  France,  it  is  natural  to  expect  that 
the  provisions  of  the  Treaties  of  Utrecht  and  Paris  regarding  the  French 
fishery  rights  would  be  modified  in  favor  of  France.  This  actually 
happened,  for  the  French  retained  the  rights  secured  by  the  Treaty  of 
Utrecht,  which  was  solemnly  confirmed,  and  the  Islands  of  St.  Pierre  and 
Miquelon  were  “ceded  in  full  right,  by  the  present  treaty,  to  his  Most 
Christian  Majesty.”  While  the  French  fishing  rights  were  the  same, 
the  territorial  limits  within  which  they  were  to  be  exercised  were 
changed  by  mutual  consent  and  for  reasons  which  were  adequately 
set  forth  in  Article  V: 

“His  Majesty  the  Most  Christian  King,  in  order  to  prevent  the  quarrels  which 
have  hitherto  arisen  between  the  2  Nations  of  England  and  France,  consents  to 
renounce  the  right  of  Fishing,  which  belongs  to  him  in  virtue  of  the  aforesaid  Article 
of  the  Treaty  of  Utrecht,  fromCape  Bonavista  to  Cape  St.  John,  situated  on  the  Eastern 
coast  of  Newfoundland,  in  50  degrees  North  latitude;  and  His  Majesty  the  King  of 
Great  Britain  consents,  on  his  part,  that  the  Fishery  assigned  to  the  Subjects  of  His 
Most  Christian  Majesty,  beginning  at  the  said  Cape  St.  John,  passing  to  the  North, 
and  descending  by  the  Western  coast  of  the  Island  of  Newfoundland,  shall  extend  to 
the  place  called  Cape  Raye,  situated  in  47  degrees,  50  minutes  latitude.  The  French 
Fishermen  shall  enjoy  the  Fishery  which  is  assigned  to  them  by  the  present  Article, 
as  they  had  the  right  to  enjoy  that  which  was  assigned  to  them  by  the  Treaty  of 
Utrecht.”  1 

The  eastern  part  of  Newfoundland  faces  Great  Britain,  and  the 
town  of  St.  John  was  the  heart  of  the  British  colony.  It  was  natural 
that  British  colonists  along  the  eastern  coast  between  Bonavista  and 
Cape  St.  John  would  come  into  conflict  with  French  fishermen,  and, 
animated  by  a  desire  to  prevent  the  conflict  of  interests  by  removing  its 
cause,  the  two  nations  agreed  to  a  modification  of  the  boundary;  but 
the  loss  on  the  eastern  coast  of  Newfoundland  was  compensated  by  a 
greater  extent  of  territory  on  the  western  shore;  namely,  from  Point 
Riche  to  Cape  Ray,  at  the  extreme  southwest.  A  fertile  source  of  con¬ 
troversy  between  the  two  nations  arose  from  the  fact  that  France  con¬ 
sidered  as  exclusive  its  right  to  fish  within  the  limits  set  by  the  Treaty 
of  Utrecht,  whereas  Great  Britain  denied  the  exclusive  character  of  the 
French  rights.  The  exclusion  of  British  fishermen  from  what  is  com¬ 
monly  called  the  French  shore  would  indeed  have  prevented  competition 
and  conflict  of  interest,  but,  as  sovereign  of  the  island,  Great  Britain  was 
naturally  unwilling  that  its  subjects  should  be  excluded  from  a  profit¬ 
able  fishery.  The  most  it  was  willing  to  concede  was  that  French 
fishermen  should  be  entitled  to  fish  within  specified  portions  of  British 
sovereignty  and  to  use  specified  portions  of  the  shores  of  Newfoundland 

1  Appendix  p.  376;  Appendix,  U.  S.  Case,  p.  53;  Appendix,  British  Case,  p.  n. 
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for  drying  and  curing  fish  caught  within  Newfoundland  waters,  while 
retaining  for  British  subjects  the  right  to  fish  within  the  same  waters, 
provided  they  did  not  interfere  with  the  prosecution  of  the  French 
fishery.  In  other  words,  French  and  British  subjects  were  to  fish  in 
common,  and  such  fishing  naturally  presupposed  competition  -which 
should  be  fair,  not  unfair,  to  the  subjects  of  the  two  nations.  In  the 
negotiation  of  the  Treaty  of  1783  France  sought  to  take  advantage  of 
its  success  in  arms  by  forcing  from  Great  Britain  a  declaration  that  its 
fishing  rights  were  exclusive  in  law  as  well  as  exclusive  in  fact.  Great 
Britain  refused  to  concede  the  right  demanded.  As  a  compromise,  a 
Declaration  and  Counter  Declaration  were  drawn  up,  to  accompany 
the  treaty,  but  to  form  no  part  of  it,  in  which  the  matured  views 
of  the  British  and  French  governments  were  stated.  This  Declara¬ 
tion  was  important  as  ascertaining  and  affecting  rights  of  British 
and  American  fishermen  in  Newfoundland  waters.  It  is  of  present 
importance,  because  it  was  a  subject  of  prolonged  discussion  and 
analysis  during  the  recent  arbitration  at  The  Hague.  Its  material 
portions  are,  therefore,  quoted  in  full: 

“Declaration1 

“The  King  having  entirely  agreed  with  His  Most  Christian  Majesty  upon  the 
articles  of  the  definitive  treaty,  will  seek  every  means  which  shall  not  only  insure  the 
execution  thereof,  with  his  accustomed  good  faith  and  punctuality,  but  will  besides 
give,  on  his  part,  all  possible  efficacy  to  the  principles  which  shall  prevent  even  the 
least  foundation  of  dispute  for  the  future. 

“To  this  end,  and  in  order  that  the  fishermen  of  the  two  nations  may  not  give 
cause  for  daily  quarrels,  His  Britannic  Majesty  will  take  the  most  positive  measures 
for  preventing  his  subjects  from  interrupting,  in  any  manner,  by  their  competition, 
the  fishery  of  the  French,  during  the  temporary  exercise  of  it  which  is  granted  to  them 
upon  the  coasts  of  the  Island  of  Newfoundland;  and  he  will,  for  this  purpose,  cause 
the  fixed  settlements,  which  shall  be  formed  there,  to  be  removed.  His  Britannic 
Majesty  will  give  orders,  that  the  French  fishermen  be  not  incommoded,  in  cutting 
the  wood  necessary  for  the  repair  of  their  scaffolds,  huts,  and  fishing  vessels. 

“The  thirteenth  article  of  the  treaty  of  Utrecht,  and  the  method  of  carrying  on 
the  fishery  which  has  at  all  times  been  acknowledged,  shall  be  the  plan  upon  which  the 
fishery  shall  be  carried  on  there;  it  shall  not  be  deviated  from  by  either  party; 
the  French  fishermen  building  only  their  scaffolds,  confining  themselves  to  the  repair 
of  their  fishing  vessels,  and  not  wintering  there;  the  subjects  of  His  Britannic  Maj¬ 
esty,  on  their  part,  not  molesting,  in  any  manner,  the  French  fishermen,  during  their 
fishing,  nor  injuring  their  scaffolds  during  their  absence. 

“The  King  of  Great  Britain,  in  ceding  the  Islands  of  St.  Pierre  and  Miquelon  to 
France,  regards  them  as  ceded  for  the  purpose  of  serving  as  a  real  shelter  to  the  French 
fishermen,  and  in  full  confidence  that  these  possessions  will  not  become  an  object  of 
jealousy  between  the  two  nations;  and  that  the  fishery  between  the  said  islands,  and 
that  of  Newfoundland,  shall  be  limited  to  the  middle  of  the  channel.”  .  .  . 

1  Appendix,  p.  377;  Appendix,  U.  S.  Case,  p.  54;  Appendix,  British  Case,  p.  11. 
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“  Counter-Declaration  1 

“The  principles  which  have  guided  the  King,  in  the  whole  course  of  the  negotia¬ 
tions  which  preceded  the  re-establishment  of  peace,  must  have  convinced  the  King 
of  Great  Britain,  that  His  Majesty  has  had  no  other  design  than  to  render  it  solid  and 
lasting,  by  preventing,  as  much  as  possible,  in  the  four  quarters  of  the  world,  every 
subject  of  discussion  and  quarrel.  The  King  of  Great  Britain  undoubtedly  places  too 
much  confidence  in  the  uprightness  of  His  Majesty’s  intentions,  not  to  rely  upon  his 
constant  attention  to  prevent  the  Islands  of  St.  Pierre  and  Miquelon  from  becoming 
an  object  of  jealousy  between  the  two  nations. 

“As  to  the  fishery  on  the  coasts  of  Newfoundland,  which  has  been  the  object  of 
the  new  arrangements  settled  by  the  two  sovereigns  upon  this  matter,  it  is  sufficiently 
ascertained  by  the  fifth  article  of  the  treaty  of  peace  signed  this  day,  and  by  the  dec¬ 
laration  likewise  delivered  to-day,  by  His  Britannic  Majesty’s  Ambassador  Extraor¬ 
dinary  and  Plenipotentiary;  and  His  Majesty  declares,  that  he  is  fully  satisfied  on 
this  head. 

“In  regard  to  the  fishery  between  the  Island  of  Newfoundland  and  those  of  St. 
Pierre  and  Miquelon,  it  is  not  to  be  carried  on,  by  either  party,  but  to  the  middle  of 
the  channel;  and  His  Majesty  will  give  the  most  positive  orders,  that  the  French  fish¬ 
ermen  shall  not  go  beyond  this  line.  His  Majesty  is  firmly  persuaded  that  the  King 
of  Great  Britain  will  give  like  orders  to  the  English  fishermen.”1 

It  is  obvious  that  the  Declaration  in  itself  confers  no  new  rights  upon 
French  fishermen,  although  these  rights  are  clearly  defined  and  stated. 
It  may  be  said  to  create  additional  duties  on  the  part  of  Great  Britain, 
for  Great  Britain  assumes  specifically  obligations  which  however  good 
faith  in  the  observance  of  treaty  stipulations  would  have  suggested 
or  required.  The  purpose  was  not  to  secure  to  French  citizens 
greater  rights  than  they  previously  possessed,  but  to  assure  to  them 
the  exercise  of  those  rights  which  had  been  conferred  and  acknowl¬ 
edged  by  the  Treaty  of  Utrecht,  for  “the  thirteenth  article  of  the 
treaty  of  Utrecht,  and  the  method  of  carrying  on  the  fisheries  wdfich 
has  at  all  times  been  acknowledged,  shall  be  the  plan  upon  which  the 
fishery  shall  be  carried  on  there;  it  shall  not  be  deviated  from  by 
either  party.”  The  origin  and  nature  of  the  rights  are  thus  determined 
by  the  Treaty  of  Utrecht.  The  limits  within  which  the  rights  shall 
be  exercised  were  modified  and  defined  by  Article  V  of  the  Treaty  of 
1783,  to  which  the  Declaration  under  consideration  was  attached. 
The  Declaration,  as  its  name  implies,  is  not  a  creation  of  a  right, 
but  a  solemn  statement  of  its  existence,  and  is  to  be  considered 
as  a  modus  operandi  or  as  a  modus  vivendi.  Its  purpose  is  to  secure 
peaceful  enjoyment  of  the  rights  granted  by  the  Treaty  of  Utrecht, 
as  modified  by  the  Treaty  of  1783,  and  to  give  “all  possible  efficacy 
to  the  principles  which  shall  prevent  even  the  least  foundation  of  dis¬ 
pute  for  the  future,”  and  to  put  an  end  to  the  “daily  quarrels”  which 

1  Appendix,  p.  377;  Appendix,  U.  S.  Case,  p.  56;  Appendix,  British  Case,  p.  12. 
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had  unfortunately  existed  between  British  and  French  fishermen.  But 
peace  is  to  be  maintained  not  by  granting  to  Frenchmen  rights  which  they 
did  not  previously  possess— namely,  an  exclusive  right  to  fishing  within 
the  defined  limits — but  to  prevent  British  subjects  “from  interrupting, 
in  any  manner,  by  their  competition,  the  fishery  of  the  French  during 
the  temporary  exercise  of  it  which  is  granted  to  them  upon  the  coasts  of 
the  Island  of  Newfoundland.”  Competition  is  to  exist  in  the  future  as 
in  the  past,  but  British  competition  is  not  to  prevent  French  fishermen 
from  exercising  their  treaty  rights.  Competition  cannot  be  synonymous 
with  exclusion,  because  Great  Britain  refused  to  insert  in  the  Declara¬ 
tion  the  word  “exclusion”  which  was  pressed  upon  them  by  the  French 
negotiators.  It  means  what  it  says  and  it  says  what  it  means.  British 
subjects  were  not  to  maintain  “fixed  settlements  upon  the  French  shore,” 
because  the  existence  of  fixed  settlements  would  prevent  French  fisher¬ 
men  from  erecting  temporary  fishing  stages  upon  the  ground  occupied 
by  British  structures.  This  would  deprive  French  fishermen  of  the  full 
exercise  of  their  treaty  rights.  Therefore,  fixed  settlements  erected  by 
British  subjects  were  to  be  removed  from  the  French  shore. 

But  French  fishermen  could  not  build  scaffolds,  huts,  or  repair 
their  fishing  vessels  without  wood,  any  more  than  bricks  could  be  made 
without  straw,  to  quote  a  familiar  expression.  Therefore,  the  right  to 
cut  wood  for  purposes  of  repair  was  acknowledged,  and,  in  order  that  the 
right  might  be  exercised  in  the  time  and  manner  essential  to  the  fishing 
industry,  French  fishermen  were  not  to  be  “incommoded.” 

Again,  while  the  French  fishermen  were  permitted  to  build  scaffolds 
and  huts,  and  to  repair  their  fishing  vessels  upon  “the  French  shore,” 
they  were  not  to  remain  upon  the  island  during  the  winter,  because 
experience  showed  that  temporary  settlements  were  likely  to  become 
permanent  and  insensibly  ripen  into  a  claim  inconsistent  with  the  terri¬ 
torial  sovereignty  of  the  grantor.  But  during  the  fishing  season  and 
during  their  temporary  occupation  of  the  coasts,  French  fishermen  were 
not  to  be  molested,  and  during  their  absence  the  scaffolds  erected  for 
use  in  connection  with  the  fisheries  were  not  to  be  injured. 

Article  IV  of  the  Treaty  of  1783  ceded  St.  Pierre  and  Miquelon  in 
full  sovereignty  to  France,  but  the  cession,  however  formal  and  complete, 
was  not  to  become  a  menace  to  Great  Britain.  They  were  still  to  serve 
“as  a  real  shelter  to  the  French  fishermen,”  and  Great  Britain  regarded 
them  as  ceded  solely  for  this  purpose  “and  in  full  confidence  that  these 
possessions  will  not  become  an  object  of  jealousy  between  the  two 
nations.”  It  seems,  therefore,  abundantly  clear  that  the  Declaration 
as  thus  analyzed  was  merely  a  solemn  recognition  of  antecedent  rights 
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secured  to  France  by  the  Treaties  of  Utrecht  and  of  Versailles,  and  that  it 
was  in  technical  language  a  modus,  whether  it  be  a  modus  operandi  or  a 
modus  vivendi,  for  the  exercise  of  fishing  rights  acknowledged  by  both 
nations  to  belong  to  France  for  the  benefit  of  its  subjects  engaged  in  the 
Newfoundland  fisheries. 

The  Treaty  of  1783,  as  explained  by  the  Declaration  of  the  same  date, 
together  with  the  act  of  Parliament  of  1788  empowering  the  King  to 
execute  its  provisions,1  was  the  measure  of  the  French  rights  until  the 
year  1904,  when  they  were  modified  by  mutual  agreement  in  a  way 
apparently  satisfactory  to  both  countries.2 

It  is  important  to  form  a  clear  conception  of  the  British  view  of  the 
right  secured  to  France  by  the  various  treaties  and  the  Declaration  of 
1783,  because  the  American  right  of  1783  and  1818  is  couched  in  precisely 
the  same  terms,  giving  a  liberty  to  fish  in  British  waters  and  the  liberty 
to  dry  and  cure  fish  on  certain  specified  portions  of  British  territory. 
It  has  never  been  maintained  by  the  United  States  that  the  rights  under 
the  Treaty  of  1783  or  the  Convention  of  1818  were  exclusive.  That  is 
to  say,  British  subjects  were  entitled  to  fish  within  the  same  waters  and 
the  United  States  has  only  claimed  that  the  competition  between  the 
American  and  the  British  fishermen,  which  must  necessarily  exist,  should 
nevertheless  be  fair.  If  it  should  appear  that  Great  Britain  denied  the 
exclusive  character  of  French  fishing  rights,  and  such  has  always  been 
the  British  view,  it  would  follow  necessarily  that  the  right  granted  to 
France  and  the  right  granted  to  the  United  States  in  identical  language 
were  identical  and  that  the  interpretation  of  each  should  be  the  same. 
From  the  many  state  papers  dealing  with  this  subject  two  only  are  quoted 
as  setting  forth  with  clearness  and  precision  the  British  view. 

In  1838  Lord  Palmerston  wrote: 

“The  British  Government  has  never  uhderstood  the  Declaration  to  have  had  for 
its  object  to  deprive  British  subjects  of  the  right  to  participate  with  the  French  in 
taking  fish  at  sea  off  that  shore,  provided  they  did  so  without  interrupting  the  French 
cod  fishery.”  3 

xFor  text  of  the  Act  see  Appendix  pp.  376,  377. 

2  At  the  close  of  the  Napoleonic  wars  between  Great  Britain  and  France,  the  French  treaty 
rights  were  recognized  as  they  existed  at  the  outbreak  of  the  war  in  1792. 

“The  French  right  of  Fishery  upon  the  Great  Bank  of  Newfoundland,  upon  the  Coasts  of 
the  Island  of  that  name,  and  of  the  adjacent  Islands  in  the  Gulf  of  St.  Lawrence,  shall  be  replaced 
upon  the  footing  on  which  it  stood  in  1792.”  (Treaty  of  May  30,  1814,  Appendix,  U.  S.  Case, 
Vol.  I,  p.  57.) 

“The  Treaty  of  Paris  of  the  30th  of  May,  1814,  and  the  final  Act  of  the  Congress  at  Vienna 
of  the  gth  of  June,  1815,  are  confirmed,  and  shall  be  maintained  in  all  such  of  their  enactments 
which  shall  not  have  been  modified  by  the  Articles  of  the  present  Treaty.”  (Treaty  of  Novem¬ 
ber  20,  1815,  Appendix,  U.  S.  Case,  Vol.  I,  p.  57.) 

3  Lord  Palmerston’s  note  of  July  10,  1838,  to  the  French  Ambassador,  Count  Sebastiani. 
(Appendix,  U.  S.  Case,  Vol.  II,  p.  1098.) 
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In  1887  Lord  Salisbury  wrote: 

“Her  Majesty’s  Government  have  always  held  that  there  is  nothing  in  the  XHIth 
Article  of  the  Treaty  of  Utrecht,  or  in  the  Declaration  of  1783,  which  deprives  British 
subjects  of  the  right  of  taking  fish  at  sea  off  that  part  of  the  shore  to  which  the  French 
Treaty  rights  apply,  provided  they  do  not  molest  the  French  fishermen  in  the  exer¬ 
cise  of  their  Treaty  right  of  fishing,  nor  interrupt  them  by  their  competition.  It  is 
manifest  that  such  molestation  and  interruption  can  only  refer  to  a  physical  obstruc¬ 
tion  and  impediment  to  the  exercise  of  the  French  right  of  fishery,  and  not  to  any 
diminution  of  the  French  catch  of  fish  which  may  be  supposed  to  result  from  the  mere 
participation  by  British  fishermen  in  the  sea  fishery.”  1 

It  is  not  necessary  for  the  present  purpose  to  consider  the  rights 
possessed  by  French  fishermen  upon  the  French  shore;  that  is  to  say, 
that  portion  of  Newfoundland  lying  between  Cape  St.  John  and  Cape 
Ray,  because  the  Arbitration  of  1910  was  confined  to  fishing  rights  in 
Newfoundland  waters.  It  may  be  said,  however,  in  passing,  that  the 
right  to  subject  the  shore  to  the  use  of  French  fishermen  was  what  is 
technically  known  as  an  international  servitude  and  was  treated  as  such 
in  the  French  diplomatic  correspondence,  notably  in  M.  Waddington’s 
note2  of  December  15,  1888,  to  Lord  Salisbury,  and  in  M.  Delcasse’s  cir¬ 
cular  note  of  April  12,  1904,  to  French  diplomatic  officers,  notifying  them 
of  the  conclusion  of  the  Convention  of  1904  between  Great  Britain  and 
France,  by  which  the  right  to  use  the  French  shore  for  drying  and  curing 
was  specifically  renounced.3 

The  note  quoted  in  the  text  thus  continues: 

“And  although  in  accordance  with  the  true  spirit  of  the  Treaty  and  Declaration  of  1783, 
prohibitory  Proclamations  have  from  time  to  time  been  issued,  on  occasions  when  it  has  been 
found  that  British  subjects,  while  fishing  within  the  limits  in  question,  have  caused  interrup¬ 
tion  to  the  French  fishery,  yet  in  none  of  the  public  documents  of  British  Government  —  neither 
in  the  Act  of  Parliament  of  1788,  passed  for  the  express  purpose  of  carrying  the  Treaty  of  1783 
into  effect,  nor  in  any  subsequent  Act  of  Parliament  relating  to  the  Newfoundland  fishery,  nor 
in  any  of  the  instructions  issued  by  the  Admiralty  or  by  the  Colonial  Office,  nor  in  any  Proc¬ 
lamation  which  has  come  under  my  view,  issued  by  the  Governor  of  Newfoundland  or  by  the 
British  Admiral  upon  the  station  —  does  it  appear  that  the  right  of  French  subjects  to  an  exclu¬ 
sive  fishery,  either  of  codfish  or  of  fish  generally,  is  specifically  recognized.” 

1  Lord  Salisbury’s  note,  dated  August  24,  1887,  to  the  French  Ambassador,  M.  Wad- 
dington.  (Appendix,  U.  S.  Counter  Case,  p.  323.) 

On  the  origin  and  nature  of  French  fishing  rights  and  their  non-exclusive  character,  see  the 
exhaustive  and  convincing  memorandum  enclosed  in  Lord  Salisbury’s  note,  dated  July  9,  i88g, 
to  M.  Waddington.  (Appendix,  U.  S.  Case,  Vol.  II,  pp.  1086-1096.) 

2  “What  is  understood  by  ‘the  method  of  carrying  on  the  fishery’  is  defined  by  the  develop¬ 
ments  following  this  phrase  in  the  text  of  the  declaration.  It  is  a  modus  vivendi  of  the  French 
on  a  coast  which  has  ceased  to  belong  to  them,  which  is  regulated;  it  is  their  provisional  encamp¬ 
ment,  their  right  to  cut  wood  necessary  for  their  small  repairs,  which  is  confirmed;  it  is,  in  a 
word,  the  most  thorough  commentary  on  the  territorial  rights  of  the  British  Crown  in  respect 
of  the  temporary  servitude  (‘servitude  temporaire’)  agreed  to  by  it.  ‘The  method  of  carrying 
on  the  fishery  ’  signifies  the  international  police  regulations  which  shall  govern  the  relations  of 
the  fishermen  of  the  two  nations,  and  an  impartial  examination  precludes  the  discovery  of  the 
least  restriction  on  the  method  of  fishing  of  the  French,  or  on  the  manner  of  preparing  the  fish, 
provided  that  the  French  establishments  preserve,  as  they  do  to-day,  the  character  of  ‘tempo¬ 
rary  buildings’  possessed  by  the  scaffold.”  (Oral  Argument,  Vol.  II,  p.  1422.) 

3  M.  Delcasse’s  circular  note,  dated  April  12,  1904,  to  French  diplomatic  officers: 
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The  American  right  to  use  certain  prescribed  portions  of  British 
territory  under  the  Treaty  of  1783  and  the  Convention  of  1818  would 
likewise  be  an  international  servitude  and  has  been  recognized  as  such  by 
leading  writers  on  international  law.  But  as  the  right  to  use  the  shore 
as  distinguished  from  the  territorial  waters  was  not  submitted  to  arbi¬ 
tration  it  is  unnecessary  to  consider  the  subject  in  detail.  The  right 
granted  to  a  nation  to  fish  within  the  territorial  waters  of  another  na¬ 
tion  is  regarded,  if  perpetual,  as  something  more  than  a  commercial 
privilege.  It  is  the  renunciation  of  the  sovereign  right  to  exclude 
foreigners  from  domestic  waters  and  the  right  which  the  grantee  takes 
is  necessarily  the  right  which  the  grantor  granted.  Once  granted 
the  grantor  cannot  prevent  its  exercise.  The  foreign  fishermen  enter 
the  specified  waters  by  virtue  of  a  permission  from  their  own  coun¬ 
try,  which  is  the  grantee  of  the  light,  and  the  grantor  cannot,  without 
violating  the  treaty  stipulation,  prevent  their  entrance.  It  would  also 
seem  that  the  foreigner  visiting  the  territorial  waters  for  the  purpose 
specified  in  the  grant — -namely,  that  of  fishing — is  authorized  by  the 
grant  to  fish,  for  that  was  the  reason  of  the  grant,  and  that  no  local  regu¬ 
lation  should  affect  the  alien  in  the  exercise  of  his  fishing  right,  unless  the 
treaty  reserved  the  right  so  to  regulate,  or  unless  the  grantee  consents  to 
the  regulation.  To  hold  otherwise  would  mean  that  restrictions  might 
be  imposed  by  the  grantor  upon  the  exercise  of  the  fishery  right,  which 
might  prove  burdensome  or  which  might  easily  destroy  it;  for  if  the 
sovereign  retains  the  power,  the  sovereign  is  the  judge  of  its  exercise. 
It  is  self-evident  that  the  territorial  sovereign  may  issue  rules  and  regu¬ 
lations  binding  upon  its  subjects  in  the  exercise  of  their  rights,  but  it 
would  seem  that  foreigners  entering  the  fishing  grounds  by  the  per¬ 
mission  of  their  sovereign  as  the  grantee  are  subject  only  to  the  rules 
and  regulations  prescribed  by  the  grantee  from  which  they  derive  the 
right  to  fish,  and  that  the  foreigners  should  be  unaffected  by  local  regu¬ 
lation,  unless  the  grantee  of  the  right  has  either  prescribed  the  rules  and 
regulations,  or  has  consented  to  the  rules  and  regulations  proposed  by 

“In  spite  of  all  precautions  taken  it  may  be  said  that  in  the  course  of  the  last  century 
hardly  a  year  passed  in  which  the  exercise  of  our  privilege  was  not  the  cause  of  complaints  or 
collisions.  The  population  of  Newfoundland,  which  in  the  beginning  numbered  hardly  four 
or  five  thousand  souls,  increased  gradually  to  two  hundred  and  ten  thousand.  In  the 
desire  of  the  latter  to  develop  the  resources  of  their  island  the  French  shore  presented  itself 
to  them  as  closed  to  all  progress;  they  could  enjoy  no  benefits  in  a  region  in  which  they  hoped 
to  find  mines  and  soil  favorable  to  agriculture,  and  which  we  ourselves  could  not  utilize. 
Thus  hostile  opinion  began  to  arise  against  our  privilege.  The  irresistible  pressure  of  the 
necessities  of  existence  in  an  uninviting  and  hard  climate  weakened  in  an  increasing  measure 
day  by  day  the  barriers  of  the  ancient  servitude  (‘servitudes  anciennes’)  and  in  spite  of 
our  constant  protest  the  inhabitants  of  the  island  established  themselves  gradually  along  a 
portion  of  the  coveted  shore.”  ( Appendix  pp.  391-394;  Oral  Argument,  Vol.  II,  pp. 
1425-1426.). 
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the  grantor  for  the  preservation  or  regulation  of  the  fishery.  Such  is 
the  situation  suggested  by  theory  and  such  was  the  status  recognized  in 
practice  by  Great  Britain  and  France;  for,  while  maintaining  that 
British  subjects  had  the  right  to  fish  within  the  waters  from  Cape  St. 
John  to  Cape  Ray  in  competition  with  French  fishermen,  to  whom  the 
liberty  had  been  granted  to  fish  within  the  specified  region,  neither 
Great  Britain  nor  its  colony,  Newfoundland,  claimed  or  exercised  the 
right  to  regulate  French  fishermen  plying  their  calling  within  New¬ 
foundland  waters  covered  by  the  Treaty  of  Utrecht  of  1713  and  the 
Treaty  of  Versailles  of  1783.  From  the  many  illustrations  which  may 
be  cited  to  substantiate  this  statement  one  will  suffice. 

On  August  9,  1886,  the  Newfoundland  government  issued  an  Order 
in  Council  “prohibiting  the  taking  of  lobsters,  except  for  bait  or  local 
consumption,  during  a  period  of  three  years,  in  Rocky  Harbor,  Bonne 
Bay,  on  the  French  treaty  coast,  which  order  contained  no  reservation 
respecting  treaty  rights.”  1  The  French  government  at  once  informed 
the  British  government  that  “in  view  of  the  fishery  right  conferred  on 
France  by  the  Treaties  in  the  part  of  the  island  to  which  the  Decree 
applies,  a  right  which  can  evidently  not  be  restricted  in  its  exercise,  it 
is  impossible  for  my  government  to  recognize  in  any  way  the  validity 
of  the  measure  taken  by  the  Newfoundland  authorities.”  2 

The  issue  was  squarely  raised.  The  order  was  general  in  its  nature 
and  applicable  to  all  fishermen  within  Bonne  Bay.  Lord  Salisbury,  who 
was  not  unmindful  of  the  just  rights  of  Great  Britain,  informed  the 
French  government  that  “a  despatch  has  been  received  from  the  Gov¬ 
ernor  of  that  Colony  in  which  he  states  that  his  Government  have  given 
a  formal  assurance  that  the  prohibition  will  not  be  enforced  against 
French  citizens  to  whom  there  had  not  been  any  intention  of  applying  it.”3 

The  French  government  in  the  discussion  of  its  rights  in  Newfound¬ 
land  waters  considered  it  to  be  an  international  servitude  just  as  its 
right  upon  the  French  shore  formed  an  international  servitude,  and 
writers  of  authority  have  uniformly  cited  the  French  fishing  right  as  well 
as  the  American  fishing  right  under  the  Treaty  of  1783  and  the  Con¬ 
vention  of  1818  as  the  type  of  the  economic  servitude.  It  is  impossible 
to  overestimate  the  importance  of  the  conduct  of  Great  Britain  in  the 
matter  of  the  French  fishing  rights  within  Newfoundland  waters,  because, 
as  previously  stated,  the  American  right  is  identical  in  language  with  the 

1  U.  S.  Counter  Case,  p.  19.  The  Order  in  Council  may  be  found  in  Appendix,  U.  S. 
Counter  Case,  p.  319. 

2  U.  S.  Counter  Case,  pp.  19-20.  This  note  may  be  found  in  Appendix,  U.  S.  Counter 
Case,  p.  316. 

3  U.  S.  Counter  Case,  p.  20.  This  note  may  be  found  in  Appendix,  U.  S.  Counter 
Case,  p.  322. 
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French  grant  and  the  interpretation  in  point  of  law  should  be  one  and 
the  same  in  each  instance.  If  French  fishermen  were  not  subject  to 
local  regulation  in  the  exercise  of  their  fishery  rights,  American  fishermen 
should  likewise  be  exempt  from  British  control  and  regulation,  and  if, 
as  is  the  fact,  French  fishermen  were  not  subjected  to  local  regulation, 
American  fishermen  should  not  have  been  subjected  to  local  control 
or  regulation  in  the  exercise  of  their  rights  upon  the  treaty  coast.  In 
the  matter  of  legal  interpretation  the  fact  that  France  was  very  powerful 
and  that  the  United  States  was  not  so  powerful  is  unimportant,  for  we 
are  dealing  with  law,  not  with  political  expediency. 

It  is  not  maintained  that  it  is  wise  to  grant  to  foreigners  the  right  to 
fish  within  territorial  waters  without  reserving  the  right  of  local  regula¬ 
tion;  it  is  insisted,  however,  that  if  such  a  grant  has  been  made,  good 
faith  in  the  execution  of  treaties  requires  that  it  be  observed  until  it  is 
modified  by  the  mutual  consent  of  the  parties  to  its  enjoyment.  The 
new  treaty  should  endeavor  to  obviate  the  inconvenience  of  the  old 
situation  and  safeguard  the  right  acknowledged  in  such  a  way  as  to 
meet  the  legitimate  desire  of  the  foreigner  and  the  necessities  of  the 
local  situation. 

This  is  precisely  what  Great  Britain  and  France  did  by  the  Conven¬ 
tion  of  1904. 1  By  Article  I  of  this  Treaty  France  renounced  the  privi¬ 
leges  secured  by  Article  XIII  of  the  Treaty  of  Utrecht  and  confirmed  or 
modified  by  subsequent  provisions.  However,  by  Article  II,  France 
retained  for  her  citizens,  “on  a  footing  of  equality  with  British  subjects, 
the  right  of  fishing  in  the  territorial  waters  on  that  portion  of  the  coast 
of  Newfoundland  comprised  between  Cape  St.  John  and  Cape  Ray, 
passing  by  the  north.  .  .  . 

“They  shall  not  make  use  of  stake-nets  or  fixed  engines  without  per¬ 
mission  of  the  local  authorities,”  but  in  the  exercise  of  this  right  “British 
subjects  and  French  citizens  shall  be  subject  alike  to  the  laws  and  Regu¬ 
lations  now  in  force,  or  which  may  hereafter  be  passed  for  the  establish¬ 
ment  of  a  close  time  in  regard  to  any  particular  kind  of  fish,  or  for  the 
improvement  of  the  fisheries.”  That  is  to  say,  the  treaty  formally  and 
in  express  words  renounced  any  claim  to  exclusive  fishing  rights,  and 
subjected  by  express  treaty  stipulations  the  fishery  to  local  regulations. 
But  the  interest  of  France  in  any  and  all  future  legislation  was  recog¬ 
nized,  for  it  was  expressly  stated,  in  the  same  article,  that  “notice  of 
any  fresh  laws  or  Regulations  shall  be  given  to  the  Government  of  the 
French  Republic  three  months  before  they  come  into  operation.”  This 

1  Appendix,  pp.  390-301 ;  Appendix,  U.  S.  Case,  Vol.  I,  pp.  83-91.  Appendix,  British 
Case,  p.  48. 
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provision  can  only  mean  that  even  although  French  citizens  are  to  be 
subjected  to  local  regulations,  such  regulations  should  be  reasonable, 
and  that  France  be  given  ample  time  to  examine  such  regulations  before 
they  go  into  effect,  in  order  to  protest  against  unreasonable  regulations 
and  to  secure  their  modification.  It  will  not  escape  observation  that 
the  treaty  provisions  referred  to  concern  the  time  and  manner  of  fish¬ 
ing,  —  two  of  the  questions  submitted  to  arbitration  in  1910. 

The  Convention  of  1904  acknowledged  the  rights  of  France  to  fish 
within  Newfoundland  waters,  and  places  French  citizens  engaged  in 
fishing  upon  a  footing  of  equality  with  British  fishermen  and  subjects 
each  to  local  regulation,  both  as  to  the  time  and  manner  of  fishing. 
This  was,  no  doubt,  a  very  proper  modification,  because  the  claim  of 
foreigners  to  fish  within  territorial  waters  without  observing  those  local 
regulations  which  local  fishermen  are  bound  to  respect  must  be  galling 
to  the  local  sovereign.  But  the  right  way  to  effect  this  modification 
is  by  agreement  of  the  contracting  parties,  not  by  the  unilateral  action 
of  the  original  grantor.  The  Convention  of  1904  is  remarkable  for 
another  provision,  for  it  recognizes  clearly  that  the  policing  of  the  fishery 
should  not  depend  solely  upon  the  grantor,  lest  the  regulations  might 
bear  harshly  upon  foreigners,  who,  by  virtue  of  the  treaty,  are  lawfully 
within  Newfoundland  wraters.  Therefore,  it  is  provided,  in  Article  II: 

“  That  the  policing  of  the  fishing  on  the  above-mentioned  portion  of  the  coast, 
and  for  prevention  of  illicit  liquor  traffic  and  smuggling  of  spirits,  shall  form 
the  subject  of  Regulations  drawn  up  in  agreement  by  the  two  Governments.” 

The  Convention  of  1904  converted  an  unregulated  into  a  regulated 
fishery;  placed  British  and  French  fishermen  upon  a  like  footing;  sub¬ 
jected  them  to  local  regulations  respecting  the  time  and  manner  of  fish¬ 
ing,  reserving,  however,  the  policing  of  the  fishery  for  joint  regulation 
to  be  agreed  upon  by  the  two  governments.  There  is  no  limitation 
of  time  to  the  enjoyment  of  the  right  recognized  by  the  treaty,  and 
French  and  British  fishermen  are  likely  to  fish  in  peace  and  harmony, 
for  the  treaty  clearly  defined  the  rights  of  each. 

It  is  submitted  that  Great  Britain,  convinced  that  the  Convention 
of  1818  was  objectionable,  should  have  been  willing  to  negotiate  with  the 
United  States  as  it  did  with  France  in  order  to  produce  a  treaty  as  satis¬ 
factory  to  British  subjects  as  to  American  fishermen,  instead  of  seeking 
to  bring  about  the  same  result  by  a  forced  and  strained  interpretation 
of  a  treaty  identical  in  terms  of  grant  with  the  French  treaty,  which 
Great  Britain  had  never  attempted  to  modify  by  unilateral  action. 

Having  thus  considered  somewhat  in  detail  the  origin,  nature,  and 
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final  adjustment  of  French  fishing  rights  within  Newfoundland  territory 
and  Newfoundland  waters,  and  noted  their  exact  similarity  with  the 
provisions  <?f  the  American  Treaty  of  1783  and  the  Convention  of  1818, 
it  is  necessary  to  examine  American  fishing  rights  wdthin  British  and 
Newfoundland  waters,  in  order  to  understand  the  nature  and  extent  of 
those  rights  and  the  origin  of  the  controversies  submitted  to  arbitration 
in  1910. 

American  Fishing  Rights  under  the  Treaty  of  1783 

The  fisheries  question  as  an  international  controversy  was  acute 
between  Great  Britain  and  the  United  States  before  the  recognition  of 
the  revolted  colonies  by  the  mother  country.  It  was  adjusted  for  the 
moment,  as  it  turned  out,  by  the  insistence  of  the  United  States  that  no 
treaty  of  peace  would  be  acceptable  to  the  American  negotiators  which 
did  not  recognize  in  the  inhabitants  of  the  United  States  a  right  to  par¬ 
ticipate  in  the  fisheries  upon  substantially  equal  terms.  The  views  of 
the  two  countries  were  diametrically  opposed,  for  the  American  Com¬ 
missioners  regarded  the  former  colonies  as  entitled  to  share  in  the  fish¬ 
eries  because  colonial  troops  had  participated  in  the  conquest  of  Canada 
and  the  definite  acquisition  by  Great  Britain  of  the  French  possessions 
to  the  north  of  the  United  States,  in  which  the  fishery  in  question  was 
carried  on.  Great  Britain,  on  the  contrary,  regarded  the  conquest  of 
the  territorial  waters  in  which  fishing  was  carried  on  and  the  coasts  or 
portions  of  land,  upon  which  the  fish  taken  from  the  waters  were  dried 
and  cured,  as  a  British  conquest  in  which  the  colonists  were  permitted 
to  share  by  reason  of  the  fact  that  they  were  British  subjects.  The 
American  claim  was  a  claim  of  right  based  upon  joint  acquisition.  The 
British  contention  regarded  the  acquisition  as  a  British  conquest,  and 
the  right  to  fish  in  the  conquered  regions  as  a  privilege  to  be  conceded 
to  or  to  be  withheld  from  the  Americans  according  to  the  pleasure  of 
the  British  Government. 

There  can  be  no  doubt  that  the  part  played  by  the  colonies  in  the 
conquest  of  Canada  and  its  adjacent  territory  supplied  John  Adams,  as 
representative  of  New  England,  with  a  strong  moral  argument  for  a 
recognition  of  the  right  to  fish  within  British  territorial  waters,  but  the 
contention  was,  it  would  seem,  historical  and  moral  rather  than  legal  in 
its  nature. 

It  is  equally  clear  that  the  knowledge  of  the  part  which  the  colo¬ 
nists  had  taken  in  the  conquest  might  lead  the  British  negotiators  to 
consider  a  claim  which  in  strict  law  they  might  believe  to  be  unfounded. 
The  recognition  of  the  claim,  however,  would  depend  upon  the  belief 
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of  the  British  negotiators  that  its  acceptance  was  either  a  prerequisite 
to  the  conclusion  of  peace  or  that  the  friendliness  of  the  future  rela¬ 
tions  of  the  two  countries  would  be  enhanced  by  a  concession  as  a  matter 
of  negotiation  or  compromise.  The  desire  of  the  United  States  was  to 
secure  the  recognition  of  its  independence  by  the  mother  country 
and  the  most  favorable  concessions  obtainable.  The  desire  of  Great 
Britain  was  to  conclude  peace  with  the  colonies  by  the  least  possible 
sacrifice  of  imperial  interests.  The  international  situation,  however, 
was  such  as  to  force  the  hands  of  the  British  negotiators,  for  Great 
Britain  was  not  only  at  war  with  the  United  States,  but  with  France, 
Holland,  and  Spain,  and  the  armed  neutrality  of  1780,  generated  by 
the  conduct  of  Great  Britain  toward  neutral  nations,  complicated  a 
situation  already  difficult  and  rendered  concession  not  merely  necessary 
but  the  part  of  wise  statesmanship.  The  result  was  that  Great  Britain 
consented  to  an  article  in  the  preliminary  and  in  the  definitive  treaty  of 
peace  of  September  3,  1783  (Article  III),  which  largely,  if  not  wholly, 
satisfied  the  American  negotiators: 

“It  is  agreed  that  the  people  of  the  United  States  shall  continue  to  enjoy  unmo¬ 
lested  the  right  to  take  fish  of  every  kind  on  the  Grand  Bank,  and  on  all  other  banks 
of  Newfoundland;  also  in  the  Gulph  of  Saint  Lawrence,  and  at  all  other  places  in  the  sea, 
where  the  inhabitants  of  both  countries  used  at  any  time  heretofore  to  fish.  And  also 
that  the  inhabitants  of  the  United  States  shall  have  liberty  to  take  fish  of  every  kind 
on  such  part  of  the  coast  of  Newfoundland  as  British  fishermen  shall  use  (but  not  to 
dry  and  cure  the  same  on  that  island)  and  also  on  the  coasts,  bays  and  creeks  of  all 
other  of  his  Britannic  Majesty’s  dominions  in  America;  and  that  the  American  fisher¬ 
men  shall  have  the  liberty  to  dry  and  cure  fish  in  any  of  the  unsettled  bays,  harbours 
and  creeks  of  Nova  Scotia,  Magdalen  Islands,  and  Labrador,  so  long  as  the  same  shall 
remain  unsettled;  but  so  soon  as  the  same  or  either  of  them  shall  be  settled,  it  shall 
not  be  lawful  for  the  said  fishermen  to  dry  or  cure  fish  at  such  settlement,  without  a 
previous  agreement  for  that  purpose  with  the  inhabitants,  proprietors  or  possessors 
of  the  ground.”  1  (Article  III.) 

An  analysis  of  this  article  shows  that  the  historical  argument  ad¬ 
vanced  by  the  American  negotiators  was  not  without  effect  upon  the 
British  negotiators,  for  the  first  sentence  is  a  specific  and  solemn  recog¬ 
nition  of  the  fact  that  the  colonists  had  in  times  past  exercised  the  rights 
of  fishing  and  that  notwithstanding  the  “partition  of  the  empire”  the 
colonists,  now  become  people  of  the  United  States,  shall  continue  to 
enjoy  the  right  of  fishery  in  the  future.  That  is  to  say: 

1.  “That  the  people  of  the  United  States  shall  continue  to  enjoy  unmolested  the 
right  to  take  fish  of  every  kind  on  the  Grand  Bank,  and  on  all  other  banks  of  New¬ 
foundland.” 


1  Appendix,  U.  S.  Case,  Vol.  I,  p.  24.  Appendix,  British  Case,  p.  12. 
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2.  “That  the  people  of  the  United  States  shall  continue  to  enjoy  unmolested  the 
right  to  take  fish  of  every  kind  ...  in  the  Gulph  of  Saint  Lawrence,  and  at  all  other 
places  in  the  sea  where  the  inhabitants  of  both  countries  used  at  any  time  heretofore 
to  fish.” 

In  the  balance  of  the  article  no  reference  is  made  to  the  antecedent 
rights  of  the  people  or  inhabitants  of  the  United  States,  although  the 
American  contention  is  equally  applicable.  It  will  be  observed  that 
although  the  fishery  is  discussed  and  regulated  within  the  compass  of  a 
single  article,  there  is  apparent  in  the  minds  of  the  negotiators,  or  at  least 
in  the  language  used,  a  two-fold  division:  the  deep  sea  fishery  is  dis¬ 
posed  of  in  the  first  sentence;  the  inshore  fishery  in  the  second  and  con¬ 
cluding  sentence.  Again,  each  subdivision  is  susceptible  of  a  two-fold 
division.  The  people  of  the  United  States  are  to  continue  to  enjoy 
unmolested  the  right  to  take  fish  on  the  Grand  Bank  and  all  other  banks 
of  Newfoundland;  that  is  to  say,  American  fishermen  are  to  continue  to 
enjoy  the  right  to  fish  on  the  Grand  Bank  and  on  all  other  banks  of 
Newfoundland,  and  in  the  prosecution  of  the  fishery  upon  all  the  seas 
they  are  to  be  unmolested.  The  right  to  fish  upon  the  high  seas  does  not 
lie  in  grant  because  international  law  permits  any  and  every  nation  to 
fish  upon  the  high  seas,  but  a  nation  may  renounce  this  right  in  favor  of 
another  nation,  as  indeed  France  and  Spain  had  by  treaty  with  Great 
Britain  specifically  renounced  this  right.1  The  provisions  of  the  French 
and  Spanish  treaties  would  not  affect  the  rights  of  American  fishermen, 
but  the  use  of  the  term  “unmolested”  removed  any  possible  doubt  that 
might  arise  upon  the  subject.  In  the  next  place  American  fishermen 
were  “to  continue  to  enjoy  unmolested  the  right  to  take  fish  ...  in 
the  Gulph  of  Saint  Lawrence  and  at  all  other  places  in  the  sea”  where 
the  inhabitants  of  either  country  had  heretofore  fished.  It  would  seem 
that  the  Gulf  of  St.  Lawrence  and  other  places  in  the  sea  were  regarded 
by  the  negotiators  as  differing  somewhat  from  the  situation  of  the 
Grand  Banks,  admittedly  within  the  high  seas.  International  law  does 

1  Thus  in  the  Treaty  of  Utrecht  (Article  XII)  France  agreed  that  the  “subjects  of  the 
Most  Christian  King  shall  hereafter  be  excluded  from  all  kinds  of  fishing  in  the  said  seas,  bays, 
and  other  places,  on  the  coast  of  Nova  Scotia,  that  is  to  say,  on  those  which  lie  towards  the  east, 
within  30  leagues,  beginning  at  the  island  commonly  called  Sable,  inclusively,  and  thence 
stretching  along  towards  the  southwest.” 

Again  by  the  Treaty  of  Paris  (1763)  France  renounced  the  right  to  fish  within  three  leagues, 
and  fifteen  leagues,  and  thirty  leagues  of  certain  specified  coasts  (Article  V). 

By  the  Treaty  of  Versailles  1783  (Article  VI)  the  provisions  of  Article  V  of  the  Treaty  of 
Paris  are  confirmed:  “With  regard  to  the  fishery  in  the  Gulf  of  St.  Laurence  the  French 
shall  continue  to  exercise  it  conformably  to  the  fifth  article  of  the  treaty  of  Paris.” 

Article  XVIII  of  the  Treaty  of  Paris,  to  which  Spain  was  a  party,  excluded  Spain  from  the 
coasts  of  Newfoundland:  “His  Catholic  Majesty  desists,  as  well  for  himself  as  for  his  succes¬ 
sors,  from  all  pretention  which  he  may  have  formed  in  favour  of  the  Guipuscoans,  and  other  his 
subjects,  to  the  right  of  fishing  in  the  neighbourhood  of  the  island  of  Newfoundland.” 
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not,  however,  recognize  the  distinction,  for  a  gulf  of  the  proportions  of 
the  St.  Lawrence  could  hardly  be  considered  without  specific  agreement 
as  the  territorial  water  of  any  country.  The  statement,  however,  that 
the  people  of  the  United  States  were  to  possess  the  right  to  fish  un¬ 
molested  in  the  Gulf  of  St.  Lawrence  and  in  all  other  places  in  the  sea 
indicated  that  whatever  the  claim  of  Great  Britain  might  be  against 
other  countries,  by  virtue  of  treaty  or  convention,  American  fishermen 
were  not  to  be  excluded.  The  express  statement  of  the  right  precluded 
the  possibility  of  ambiguity  or  controversy. 

Passing  now  to  the  second  or  concluding  sentence  of  the  article,  it 
will  be  seen  that  the  right  granted  to  the  inhabitants  of  the  United  States 
is  two-fold,  for  American  fishermen  are  not  to  fish  generally  as  in  the  first 
sentence,  but  within  certain  clearly  defined  and  specific  limits.  For 
example,  “on  such  part  of  the  coast  of  Newfoundland  as  British  fishermen 
shall  use  .  .  .  and  also  on  the  coasts,  bays  and  creeks  of  all  other  of 
His  Britannic  Majesty’s  dominions  in  America.”  In  the  next  place 
American  fishermen  are  to  possess,  in  addition  to  the  right  of  fishing  on 
the  coast  of  Newfoundland  and  other  coasts,  bays,  and  creeks  of  British 
North  America,  the  liberty  to  dry  and  cure  fish  in  certain  specified  bays, 
harbors,  and  creeks,  that  is  to  say,  the  bays,  harbors,  and  creeks  of 
Nova  Scotia,  Magdalen  Islands,  and  Labrador.  But  the  right  to  dry  and 
cure  fish  is  conditioned  upon  the  fact  that  such  harbors  and  creeks 
are  unsettled,  and  that  the  right  shall  remain  only  “so  long  as  the  same 
shall  remain  unsettled.”  Should  they  become  settled  American  fisher¬ 
men  are  not  denied  by  the  treaty  the  right  to  dry  and  cure  fish  within 
or  upon  them,  but  the  exercise  of  the  right  is  made  to  depend  upon  “a 
previous  agreement  for  that  purpose  with  the  inhabitants,  proprietors, 
or  possessors  of  the  ground.”  It  will  be  noted  that  the  nature  of  the 
right  to  each  of  the  two  main  divisions  is  expressed  by  the  use  of  different 
technical  terms;  for  example,  the  people  of  the  United  States  are  to 
enjoy  the  right  to  take  fish  upon  the  high  seas  or  portions  thereof, 
whereas  in  the  second  division  the  inhabitants  of  the  United  States  are 
to  possess  the  liberty  to  take  fish  within  certain  definite  regions,  and  the 
liberty  to  dry  and  cure  fish  within  certain  specified  portions  of  British 
territory.  Much  learning  and  ingenuity  have  been  employed  to  estab¬ 
lish  a  distinction  between  the  word  “right”  and  the  word  “liberty,”  and 
it  may  be  that  the  word  “right”  is  more  properly  used  to  denote  a  gen¬ 
eral  right  not  vested  in  the  Crown  as  such.  For  example,  a  right  to  fish 
upon  high  seas  is  conferred  by  international  law,  whereas  the  word 
“liberty”  is  more  appropriate  to  indicate  a  right  vested  in  the  Crown, 
namely,  the  right  of  fishing  within  territorial  waters  or  bodies  of  water 


INTRODUCTION 


XXXI 


within  the  land.  It  is  a  fact  that  the  British  negotiators  preferred  the 
use  of  the  word  “liberty”  to  “right”  in  the  second  sentence  of  the  article, 
but  the  reason  advanced  for  such  preference  was  not  due  to  any  differ¬ 
ence  of  meaning  in  the  two  terms,  but  because  the  word  “liberty”  would 
be  more  palatable  to  the  British  public  than  the  word  “right”  in  such 
a  connection.  The  American  Commissioners  were  not  unwilling  to 
gratify  the  British  negotiators  in  the  matter  of  form  provided  that  the 
substance  was  unaffected.  To  quote  John  Adams: 

“They  said  it”  (the  use  of  the  word  “liberty”)  “amounted  to  the 
same  thing,  for  liberty  was  right  and  privilege  was  right;  but  the 
word  right  might  be  more  unpleasing  to  the  people  of  England  than 
liberty  and  we  did  not  think  it  necessary  to  contend  for  a  word.”1 

From  this  brief  summary  and  analysis  of  the  provisions  of  the  article 
and  the  reasons  advanced  for  the  form  in  which  it  is  couched,  it  is  appar¬ 
ent  that  the  Treaty  of  1783  was  a  recognition  and  a  solemn  confirmation 
by  treaty  of  the  antecedent  right  of  the  people  of  the  United  States,  as 
the  successors  of  the  colonists,  to  fish  not  only  upon  high  seas  over  which 
Great  Britain  claimed  a  right  to  exclude  foreigners,  and  within  the 
territorial  waters  of  Great  Britain,  but  also  within  definite  limits  and 
upon  certain  conditions  to  dry  and  cure  fish  upon  certain  portions  of 
British  territory  mentioned  in  the  article. 

The  Convention  of  1818 

So  matters  stood  at  the  conclusion  of  the  American  Revolution  and 
the  recognition  of  the  independence  of  the  United  States  by  Great 
Britain.  And  so  the  rights  of  American  fishermen  in  British  waters  and 
upon  British  territory  would  have  continued  to  stand  had  it  not  been 
for  the  unfortunate  War  of  1812,  which  settled  little  and  unsettled  much. 
The  treaty  of  peace  as  far  as  the  fisheries  were  concerned  was  eminently 
satisfactory,  so  satisfactory  indeed  that  controversies  between  the  two 
countries  respecting  them  do  not  seem  to  have  arisen  from  1783 
to  1812,  and  they  are  therefore  unmentioned  either  in  Jay’s  Treaty  of 
1794  or  in  the  Pinkney  Treaty  of  1806  between  the  two  countries, 
which  failed  of  ratification.  It  may  well  be  that  the  treaty  would  in  the 
course  of  time  have  required  interpretation  and  have  given  rise  to  serious 
controversies,  because  the  growth  of  the  British  colonies  to  the  north 
of  the  United  States  would  have  brought  into  operation  the  condition 
specified  in  the  second  sentence  of  the  third  article,  and  also  because  the 
question  whether  the  American  fishermen  were  to  be  subject  to  local 
regulations  of  a  discriminatory  nature  in  the  exercise  of  their  treaty 
■U.  S.  Case,  p.  31;  Appendix,  U.  S.  Case,  Vol.  I,  p.  318. 
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rights  would  undoubtedly  have  presented  itself  in  due  course.  But  the 
fact  is  that  the  development  of  the  British  colonies  in  North  America 
was  not  so  rapid  in  the  years  succeeding  the  American  Revolution  as  in 
more  recent  years,  and  the  conclusion  of  the  Napoleonic  wars  found  the 
colonies  very  much  in  the  same  condition  as  at  the  signing  of  the  defi¬ 
nite  treaty  of  peace  between  Great  Britain  and  the  United  States.  A 
revision  of  the  treaty  might  have  been  proposed  by  Great  Britain  in  the 
interest  of  its  colonies,  and  resisted  by  the  United  States  in  the  interest 
of  its  people  and  inhabitants,  but  the  treaty  would  have  been  the  measure 
of  the  rights  and  duties  of  the  respective  nations,  and  statesmanship 
would  have  solved  the  problem,  however  acute  or  complicated  it  might 
have  been.  The  War  of  1812,  however,  caused  the  two  nations  to  recon¬ 
sider  the  Treaty  of  1783,  at  a  time  when  the  feeling  between  the  twro 
countries  was  tense,  and  when  compromise  was  objectionable  to  the 
conqueror  of  Napoleon  and  disadvantageous  to  the  chastened,  if  not 
humiliated,  opponent  of  Great  Britain  in  the  War  of  1812. 

The  government  of  Great  Britain  maintained  that  war  abrogated 
commercial  treaties  and  that  the  fishery  stipulations  of  1783  were  com¬ 
mercial  agreements;  w'hereas  the  United  States  maintained  that  the 
Treaty  of  1783  was  a  definite  treaty  of  peace  between  the  two  countries, 
and  that  the  fisheries  article  was  of  the  nature  of  a  partition  of  empire 
unaffected  by  war,  as  were  the  boundaries  between  the  two  nations.  The 
question  was  not  academic,  because  the  American  government  claimed 
the  right  to  have  its  people  and  inhabitants  resort  to  the  fishing  grounds 
and  to  be  unmolested  in  the  exercise  of  the  rights  secured  to  them  by  the 
Treaty  of  1783.  American  fishermen  actually  resorted  to  the  North 
American  waters,  and  Americans  were  not  only  molested  in  the  exercise 
of  their  treaty  rights,  but  their  vessels  were  seized  in  the  enjoyment  of 
those  rights.  There  can  be  no  doubt  that  the  War  of  1812  suspended  the 
exercise  of  the  rights,  but  suspension  and  annulment  are  in  fact  and 
in  law  different  and  distinct.  The  conclusion  of  peace  wTould  restore  the 
inhabitants  of  the  United  States  to  their  treaty  rights,  if  war  did  not 
annul  the  provisions  of  the  treaty.  The  American  negotiators  of  the 
Treaty  of  Ghent  of  1814  were  unable  to  secure  the  acceptance  of  their 
contention  that  the  treaty  rights  were  merely  suspended,  not  abrogated, 
by  war,  and  the  treaty  of  peace  between  the  two  countries  avoids  any 
mention  of  the  subject,  although  it  was  discussed  in  the  negotiations, 
and  the  views  of  the  American  and  British  commissioners  were  set  forth 
at  length  and  maintained  by  assertion  and  counter-assertion.  Disputes 
occurring  after  the  conclusion  of  peace  made  the  question  the  subject  of 
negotiation,  and  eventually  commissioners,  Messrs.  Gallatin  and  Rush 
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on  behalf  of  the  United  States,  and  Messrs.  Robinson  and  Goulburn  on 
behalf  of  Great  Britain,  met  at  London  in  the  summer  of  1818  in  order 
to  adjust  the  fisheries  and  other  questions  raised  by  the  late  war.  The 
result  of  their  negotiations  appears  in  the  first  article  of  the  convention 
respecting  the  fisheries,  boundary,  and  the  restoration  of  slaves,  signed 
at  London  on  October  20,  1818.  As  this  text  is  the  measure  and,  accord¬ 
ing  to  the  British  contention,  the  origin  of  American  fishing  rights,  and 
was  submitted  for  interpretation  to  The  Hague  Tribunal  in  1910,  it  is 
necessary  to  set  forth  its  exact  terms  and  to  analyze  it  at  length; 

“Whereas  differences  have  arisen  respecting  the  liberty  claimed  by  the  United 
States  for  the  inhabitants  thereof,  to  take,  dry  and  cure  Fish  on  Certain  Coasts, 
Bays,  Harbours,  and  Creeks,  of  His  Britannic  Majesty’s  Dominions  in  America,  it  is 
agreed  between  the  High  Contracting  Parties  that  the  Inhabitants  of  the  said  United 
States  shall  have  forever,  in  common  with  the  Subjects  of  His  Britannic  Majesty,  the 
Liberty  to  take  Fish  of  every  kind  on  that  part  of  the  Southern  Coast  of  Newfound¬ 
land  which  extends  from  Cape  Ray  to  the  Rameau  Islands,  on  the  Western  and 
Northern  coast  of  Newfoundland,  from  the  said  Cape  Ray  to  the  Quirpon  Islands,  on 
the  shores  of  the  Magdalen  Islands,  and  also  on  the  Coasts,  Bays,  Harbours,  and 
Creeks,  from  Mount  Joly  on  the  Southern  Coast  of  Labrador,  to  and  through  the 
Streights  of  Belleisle  and  thence  Northwardly  indefinitely  along  the  Coast,  without 
prejudice,  however,  to  any  of  the  exclusive  Rights  of  the  Hudson  Bay  Company: 
And  that  the  American  fishermen  shall  also  have  liberty  forever,  to  dry  and  cure  fish 
in  any  of  the  unsettled  Bays,  Harbours,  and  Creeks  of  the  Southern  part  of  the 
Coast  of  Newfoundland  hereabove  described,  and  of  the  Coast  of  Labrador;  but  so 
soon  as  the  same,  or  any  portion  thereof,  shall  be  settled,  it  shall  not  be  lawful  for  the 
said  Fishermen  to  dry  and  cure  Fish  at  such  Portion  so  settled,  without  previous 
agreement  for  such  purpose  with  the  Inhabitants,  Proprietors,  or  Possessors  of  the 
ground.  And  the  United  States  hereby  renounce,  forever,  any  Liberty  heretofore 
enjoyed  or  claimed  by  the  inhabitants  thereof,  to  take,  dry,  or  cure  Fish  on,  or  within 
three  marine  Miles  of  any  of  the  Coasts,  Bays,  Creeks,  or  Harbours  of  His  Britannic 
Majesty’s  Dominions  in  America,  not  included  within  the  abovementioned  limits: 
Provided,  however,  that  the  American  Fishermen  shall  be  admitted  to  enter  such 
Bays  or  Harbours  for  the  purpose  of  Shelter  and  of  repairing  Damages  therein,  of 
purchasing  Wood,  and  of  obtaining  Water,  and  for  no  other  purpose  whatever.  But 
they  shall  be  under  such  Restrictions  as  may  be  necessary  to  prevent  their  taking, 
drying  or  curing  Fish  therein,  or  in  any  other  manner  whatever  abusing  the  Privileges 
hereby  reserved  to  them.”1 

It  is  obvious  that  the  third  article  of  the  Treaty  of  1783  lies  at  the 
very  root  of  the  settlement,  and  that  an  understanding  of  the  conven¬ 
tion  cannot  be  reached  without  bearing  in  mind  its  terms;  for  Article  I 
of  the  Convention  of  1818  states  that  “differences  have  arisen  respect¬ 
ing  the  liberty  claimed  by  the  United  States  for  the  inhabitants  thereof, 
to  take,  dry,  and  cure  Fish  on  certain  Coasts,  Bays,  Harbours,  and 
Creeks  of  His  Britannic  Majesty’s  Dominions  in  America,”  and  the 

1  Appendix,  p.  379-380;  Appendix,  U.  S.  Case,  p.  24.  Appendix,  British  Case,  p.  30. 
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liberty  claimed  by  the  United  States  in  1818  was  the  liberty  secured  by 
the  Treaty  of  1783.  It  is  likewise  necessary  to  recall  the  terms  of  the 
treaty,  because  the  American  negotiators  insisted  that  the  rights  secured 
by  the  Treaty  of  1783,  which  were  not  renounced  by  the  Convention  of 
1818,  remained  in  force  between  the  two  countries,  and  the  convention 
lends  color  to  this  contention,  because  it  is  expressly  stated  in  the 
second  sentence  of  its  first  article  that  “The  United  States  hereby 
renounce,  forever,  any  Liberty  heretofore  enjoyed  or  claimed  by  the 
Inhabitants  thereof,  to  take,  dry  or  cure  Fish  on,  or  within  three 
marine  Miles  of  any  of  the  Coasts,  Bays,  Creeks,  or  Harbours  of  His 
Britannic  Majesty’s  Dominions  in  America  not  included  within  the 
abovementioned  limits.”  The  liberty  heretofore  enjoyed  or  claimed 
was  the  liberty  recognized  or  granted  by  the  second  sentence  of  the 
fishery  article  of  1783,  so  that  the  provisions  of  the  earlier  treaty  are 
not  merely  material  but  essential  to  a  right  understanding  of  the 
renunciation  made  by  the  United  States  of  a  previous  liberty  or  claim. 

No  differences,  it  seems,  had  arisen  about  the  exercise  of  the  “right”; 
the  provisions  of  the  Treaty  of  1783  respecting  fishing  upon  the  high  seas 
are  not  mentioned  in  the  Convention  of  1818  and  therefore  were  un¬ 
affected  by  its  terms.  The  “liberty”  of  drying  and  curing  fish  secured 
by  the  second  sentence  of  the  Treaty  of  1783  gave  rise  to  many  and  varied 
differences,  to  adjust  which  the  Convention  of  1818  was  negotiated. 

An  examination  of  the  fisheries  article  of  the  Convention  of  1818 
discloses  the  fact  that  it  consists  of  several  parts,  dealing  with  various 
phases  of  the  general  question. 

1.  There  is  a  preamble  setting  forth  that  differences  have  arisen 
respecting  the  liberty  claimed  by  the  United  States  for  the  inhabitants 
thereof  to  take,  dry,  and  cure  fish  within  certain  portions  of  His  Britannic 
Majesty’s  dominions  in  America,  and  that,  animated  by  the  desire  to 
adjust  these  differences,  the  present  agreement  was  concluded; 

2.  The  article  then  proceeds  either  to  regrant  or  to  confirm  the  liberty 
of  fishing  secured  by  the  Treaty  of  1783  with,  however,  very  material 
modifications  of  the  territorial  limits  within  which  American  inhabitants 
might  prosecute  their  fishery; 

3.  A  liberty  is  granted  to  dry  and  cure  fish  in  various  unsettled 
portions  of  British  North  America; 

4.  In  consideration  of  the  grant,  regrant,  or  recognition  of  the  liberty 
to  take,  dry,  and  cure  fish,  subject  to  the  conditions  specified  in  the 
article,  the  United  States  renounces  any  liberty  heretofore  enjoyed 
or  claimed  by  its  inhabitants  to  take,  dry,  or  cure  fish  on  or  within 
three  marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbors  of  His 
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Britannic  Majesty’s  dominions  in  America  not  included  within  the 
specified  limits; 

5.  American  fishermen  are  granted  permission  to  enter  bays  or  har¬ 
bors  of  the  non-treaty  coast  for  certain  definite  purposes;  namely,  for 
shelter,  for  repairing  damage,  for  purchasing  wood,  or  for  obtaining  water; 

6.  The  permission  to  enter  bays  or  harbors  on  the  non-treaty  coasts 
for  the  purposes  last  specified  are  to  be  subject  to  restrictions  to  prevent 
the  taking,  drying,  or  curing  of  fish  therein  or  the  abuse  in  any  way  of 
the  specified  privileges. 

Each  division  into  which  the  article  of  the  convention  naturally  falls 
will  be  examined  in  order  and  somewhat  in  detail.  The  preamble  states 
in  general  that  differences  had  arisen  respecting  the  liberty  claimed  by  the 
United  States  for  its  inhabitants  to  take,  dry,  and  cure  fish,  but  does  not 
specify  in  detail  the  origin  of  the  differences,  their  nature  or  their  serious¬ 
ness.  The  underlying  cause  of  the  differences  lay  in  the  effect  of  the 
War  of  1812  upon  the  liberties  secured  to  the  United  States  by  the  third 
article  of  the  Treaty  of  1783,  the  United  States  maintaining  that  the 
treaty  in  question  was  merely  suspended  during  the  continuance  of  the 
war,  but  that  it  revived  ex  proprio  vigor e  at  its  termination;  Great  Britain 
insisting  as  strenuously  that  the  War  of  1812  annulled  the  liberty,  so  that 
the  conclusion  of  the  war,  while  it  restored  the  peaceful  relations  of  the 
two  countries,  did  not  reinstate  the  commercial  privileges  of  the  treaty. 
The  commissioners  for  the  negotiation  of  the  Treaty  of  Ghent  were  un¬ 
able  to  reach  an  agreement  regarding  the  fisheries,  and  the  question  was 
adjourned  to  a  more  auspicious  occasion.  This  difference  of  opinion  was 
fundamental  and  irreconcilable,  because  of  the  American  contention 
that  the  War  of  1812  had  no  effect  upon  the  liberty  of  fishing  secured 
by  the  Treaty  of  1783,  and  that  any  interference  was  therefore  illegal 
on  the  part  of  Great  Britain.  If,  on  the  other  hand,  the  British  con¬ 
tention  was  correct,  American  fishermen  as  such  would  have  had  no  right 
after  the  war  to  take,  dry,  or  cure  fish  within  British  possessions,  and  in 
the  absence  of  a  general  or  special  permission  could  be  treated  as 
trespassers.  The  difference  therefore  went  to  the  existence  of  the  liberty, 
not  merely  to  the  method  or  the  place  of  its  exercise. 

In  the  next  place  the  British  Government  objected  to  the  competition 
of  American  fishermen.  In  the  note  of  Lord  Bathurst,  dated  October  30, 
1815,  to  Mr.  John  Quincy  Adams,  then  Minister  of  the  United  States  to 
Great  Britain,  His  Lordship  pointed  out  that: 

“  .  .  .  although  they  were  compelled  to  resist  the  claim  of  the 
United  States,  when  thus  brought  forward  as  a  question  of  right,  they 
feel  every  disposition  to  afford  to  the  citizens  of  those  States,  all  the 
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liberties  and  privileges  connected  with  the  fisheries  which  can  consist 
with  the  just  rights  and  interests  of  Great  Britain,  and  secure  His 
Majesty’s  subjects  from  those  undue  molestations  in  their  fisheries 
which  they  have  formerly  experienced  from  citizens  of  the  United 
States.”1 

Taking  up  the  contention  that  the  liberty  was  unaffected  by  war,  he 
states  that  Great  Britain  — 

“Knows  of  no  exception  to  the  rule,  that  all  treaties  are  put  an 
end  to  by  subsequent  war  between  the  same  parties;  she  cannot, 
therefore,  consent  to  give  to  her  diplomatic  relations  with  one  State 
a  different  degree  of  permanency  from  that  on  which  her  connexion 
with  all  other  States  depends.  Nor  can  she  consider  any  one 
State  at  liberty  to  assign  to  a  treaty  made  with  her  such  a  peculiarity 
of  character  as  shall  make  it,  as  to  duration,  an  exception  to  all 
other  treaties,  in  order  to  found,  on  a  peculiarity  thus  assumed,  an 
irrevocable  title  to  all  indulgences  which  have  all  the  features  of  tem¬ 
porary  concessions.”2 

Lord  Bathurst  next  proceeds  to  review  Mr.  Adams’  contention 
that  the  United  States  had  a  peculiar  right  to  participate  in  the  fish¬ 
eries,  because  the  colonists  were  British  subjects,  stating  that, — 

“When  the  United  States,  by  their  separation  from  Great  Britain, 
became  released  from  the  duties,  they  became  excluded  also  from  the 
advantages  of  British  subjects.  They  cannot,  therefore,  now  claim, 
otherwise  than  by  treaty,  the  exercise  of  privileges  belonging  to  them 
as  British  subjects,  unless  they  are  prepared  to  admit,  on  the  part  of 
Great  Britain,  the  exercise  of  the  rights  which  she  enjoyed  previous  to 
the  separation.”  3 

In  Lord  Bathurst’s  opinion  the  rights  of  the  colonies  to  share 
in  the  fisheries  was  lost  by  the  separation  of  the  two  countries.  The 
liberty  secured  by  the  Treaty  of  1783  was  cancelled  by  the  War  of  1812. 
The  United  States  could  not,  therefore,  claim  the  right  to  fish  within 
British  waters  by  virtue  of  British  nationality,  which  they  had  repu¬ 
diated  by  their  Declaration  of  Independence  and  its  recognition  by  the 
Treaty  of  1783.  As,  therefore,  there  was  no  treaty  in  existence  between 
the  two  countries,  conveying  or  recognizing  the  liberty,  it  was  non¬ 
existent.  He  stated,  however,  that  while  rejecting  the  claim  of  the 
United  States  and  the  reasons  upon  which  it  was  sought  to  be  justified, 
Great  Britain  nevertheless  felt  — 

“That  the  enjoyment  of  the  liberties,  formerly  used  by  the  inhabi- 

1  Appendix,  p.  400;  Appendix,  U.  S.  Case,  p.  274.  Appendix,  British  Case,  p.  69. 

Y Appendix,  p.  400;  Appendix,  U.  S.  Case,  p.  274.  Appendix,  British  Case,  p.  69. 

3  Appendix,  p.  404;  Appendix,  U.  S.  Case,  p.  277.  Appendix,  British  Case,  p.  69. 
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tants  of  the  United  States,  may  be  very  conducive  to  their  national 
and  individual  prosperity,  though  they  should  be  placed  under  some 
modifications;  and  this  feeling  operates  most  forcibly  in  favor  of  con¬ 
cession.  But  Great  Britain  can  only  offer  the  concession  in  a  way 
which  shall  effectually  protect  her  own  subjects  from  such  obstructions 
to  their  lawful  enterprises  as  they  too  frequently  experienced  immedi¬ 
ately  previous  to  the  late  war,  and  which  are,  from  their  very  nature, 
calculated  to  produce  collision  and  disunion  between  the  two  states.” 

In  the  next  paragraph  of  his  note  Lord  Bathurst  states  the  griev¬ 
ances  of  the  British  Government  in  the  matter  of  fishing.  “It  was 
not,”  he  said,  “of  fair  competition  that  His  Majesty’s  Government 
had  reason  to  complain,  but  of  the  preoccupation  of  British  harbors  and 
creeks,  in  North  America,  by  the  fishing  vessels  of  the  United  States, 
and  the  forcible  exclusion  of  British  vessels  from  places  where  the 
fishery  might  be  most  advantageously  conducted.  They  had,  likewise, 
reason  to  complain  of  the  clandestine  introduction  of  prohibited  goods 
into  the  British  colonies  by  American  vessels  ostensibly  engaged  in 
fishing  trade,  to  the  great  injury  of  the  British  revenue.” 

From  these  passages  it  is  evident  that  Great  Britain  was  willing  to 
admit  the  Americans  to  participate  in  the  fisheries  not  as  a  matter  of 
right,  but  as  a  “matter  of  concession,”  and  that  the  liberty  to  be  enjoyed 
by  the  Americans  should  be  so  defined  and  limited  as  to  prevent  the  mis¬ 
understandings  and  embarrassments  which  had  previously  existed. 

It  is  also  evident  that  Lord  Bathurst  contemplated  a  change  in  the 
territorial  limits  within  which  American  fishermen  might  prosecute 
their  industry  in  order  to  prevent  the  preoccupation  of  the  British  har¬ 
bors  and  creeks  “and  the  forcible  exclusion  of  British  vessels  from 
places  where  the  fishery  might  be  most  advantageously  conducted,” 
and  that  Americans  engaged  in  fishing  were  to  be  confined  to  fishing  and 
not  to  be  permitted  to  introduce  “goods  into  the  British  colonies  by 
American  vessels  ostensibly  engaged  in  the  fishing  trade,  to  the  great 
injury  of  the  British  revenue.”  The  United  States  naturally  wished  a 
confirmation  of  the  liberty  to  take,  dry,  and  cure  fish  in  accordance  with 
the  terms  of  the  Treaty  of  1783.  The  exchange  of  views  between  the 
two  governments  had  shown  this  to  be  impossible,  and  the  United 
States,  therefore,  aimed  to  retain  as  large  a  part  of  the  liberties  as  pos¬ 
sible,  insisting  that  the  liberties  to  be  secured  should  be  perpetual  in 
the  sense  that  they  were  to  be  unaffected  by  future  war  between  the  two 
countries.  The  fundamental  purpose  of  Great  Britain  seems  to  have 
been  to  reduce  the  limits  within  British  jurisdiction  in  which  the 
inhabitants  of  the  United  States  might  carry  on  their  fishing  operations 
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without  injury  to  British  interests.  The  United  States  expected  a  modi¬ 
fication  of  the  limits  and  was  prepared  to  accept  it,  but  insisted  that  the 
liberty  granted,  whatever  its  extent,  should  be  perpetual.  The  basis 
for  a  compromise  was  thus  laid.  In  consideration  of  a  lesser  extent  of 
British  jurisdiction  within  which  the  fishing  might  be  prosecuted,  Great 
Britain  was  willing  to  make  the  liberty  perpetual,  and  in  consideration 
of  the  fact  that  the  liberty  secured  by  the  convention  was  to  be  perpetual, 
the  United  States  was  willing  to  consent  to  a  modification  of  the  terri¬ 
torial  limits  within  which  its  inhabitants  could  take,  dry,  and  cure  fish. 

Lord  Bathurst’s  note  to  Mr.  Adams  laid  particular  stress  upon  “the 
forcible  exclusion  of  the  British  vessels  from  places  where  the  fishery 
might  be  most  advantageously  conducted,”  and  it  is  safe  to  assume  that 
Great  Britain  would  not  consent  to  any  treaty  stipulations  which  did  not 
remove  the  possibility  of  exclusion  of  the  British  vessels  from  the  fish¬ 
ing  grounds.  Lord  Bathurst  intimates  that  British  subjects  had  been 
injured  not  merely  by  the  “preoccupation”  of  British  harbors  and 
creeks,  which  was,  in  his  opinion,  unfair  competition,  but  that  they  had 
actually  been  excluded  therefrom.  Great  Britain  had  had  a  long  and 
disagreeable  experience  with  France,  which  claimed  an  exclusive  right  in 
fact  as  well  as  in  law  to  fish  upon  the  French  shore,  and  it  would  seem 
that  Great  Britain,  wishing  to  prevent  like  disputes  with  American  fish¬ 
ermen,  regarded  the  insertion  of  a  clause  negativing  any  such  conten¬ 
tion  as  of  very  considerable  importance.  Its  commissioners,  therefore, 
proposed  that  the  liberty  to  be  enjoyed  by  the  United  States  forever 
should  be  “in  common  with  the  subjects  of  His  Britannic  Majesty.” 
This  would  seem  to  be  the  natural  explanation  of  the  phrase  “in 
common,”  and  it  is  the  interpretation  which  the  American  Govern¬ 
ment  has  placed  upon  it.  It  should  be  said,  however,  that  Great 
Britain  has  uniformly  regarded  the  words  “in  common”  as  implying 
subjection  of  American  fishermen  to  general  regulation  with  British 
subjects;  that  is,  as  defining  the  nature  and  extent  of  the  liberty,  not 
merely  as  negativing  exclusion. 

After  having  ascertained  the  understanding  of  the  contracting 
parties— namely,  that  the  liberty  secured  should  be  perpetual  and  that 
it  should  be  in  common  with  the  subjects  of  His  Britannic  Majesty — the 
article  next  defines  the  regions  in  which  American  fishermen  might  take 
fish.  In  the  first  place  the  liberty  was  to  take  fish  of  every  kind  just 
as  in  the  Treaty  of  1783,  but  the  limits  within  which  the  liberty  was  to 
be  exercised  were  much  less  extensive  than  in  the  Treaty  of  1783.  In 
that  treaty  the  inhabitants  of  the  United  States  were  confined  to  “such 
part  of  the  coast  of  Newfoundland  as  British  fishermen  shall  use,”  — 
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a  clause  apparently  due  to  the  fact  that  French  fishermen  claimed  an 
exclusive  right  under  the  treaties  of  1713,  1763  and  1783,  which, 
however,  Great  Britain  strenuously  denied.'  The  Treaty  of  1783, 
therefore,  restricted  American  fishermen  to  such  part  of  the  coasts  of 
Newfoundland  as  British  fishermen  should  actually  use.  This  cautious 
phraseology  was  probably  justified  in  1783,  when  Great  Britain  was 
concluding  peace  with  France  after  a  war  in  which  it  could  not  be 
said  to  have  been  oversuccessful.  The  situation  in  1818  was,  how¬ 
ever,  different,  for  but  three  years  before  France  had  been  crushed  at 
Waterloo,  and  Great  Britain  emerged  from  the  revolutionary  wars 
crowned  with  victory  and  not  unnaturally  flushed  with  success.  The 
language  of  the  Convention  of  1818,  therefore,  might  well  be  expected 
to  negative  an  exclusive  right  on  the  part  of  French  fishermen  in 
Newfoundland  waters,  and  Great  Britain  might  be  willing  to  acknowl¬ 
edge  a  liberty  to  American  fishermen  in  common  with  British  subjects 
in  such  waters  irrespective  of  the  claim  of  France  to  an  exclusive  fishery 
within  certain  portions  thereof. 

The  territorial  limits  within  which  the  Americans  were  to  enjoy  the 
liberty  of  fishing  are  thus  defined: 

“On  that  part  of  the  Southern  Coast  of  Newfoundland  which  extends  from  Cape 
Ray  to  the  Rameau  Islands,  on  the  Western  and  Northern  Coast  of  Newfoundland, 
from  the  said  Cape  Ray  to  the  Quirpon  Islands,  on  the  shores  of  Magdalen  Islands, 
and  also  on  the  Coasts,  Bays,  Harbours,  and  Creeks  from  Mount  Joly  on  the  South¬ 
ern  Coast  of  Labrador,  to  and  through  the  Streaights  of  Belleisle  and  thence 
Northwardly  indefinitely  along  the  Coast,  without  prejudice,  however,  to  any  of  the 
exclusive  Rights  of  the  Hudson  Bay  Company.”1 2 

An  examination  of  the  instructions  issued  to  the  American  commis¬ 
sioners  shows  that  the  fishing  grounds  actually  obtained  were  more 
extensive  than  the  minimum  which  the  commissioners  were  authorized 
by  their  instructions  to  accept.3 

The  convention  then  proceeds  to  define  the  nature  and  extent  of  the 
liberty  to  dry  and  cure  fish.  It  will  be  recalled  that  the  corresponding 
clause  of  the  Treaty  of  1783  denied  to  American  fishermen  the  liberty  to 
dry  or  cure  fish  in  Newfoundland,  a  restriction  due,  in  part,  to  the  claim 
of  French  fishermen  in  their  treaties  with  Great  Britain  and  the  Declara¬ 
tion  of  1783  to  an  exclusive  use  to  what  is  called  the  French  shore.  The 

1  See  Lord  Salisbury’s  memorandum  on  the  subject.  (Appendix,  U.  S.  Case,  Vol.  II, 
pp.  1086-1098.) 

2 Appendix ,  p.  380;  Article  I  of  the  Convention  of  1818.  Appendix,  U.  S.  Case,  p. 
24-25.  Appendix,  British  Case,  p.  30. 

3  Mr.  Adams’  Instructions  to  Messrs.  Gallatin  and  Rush,  dated  July  28,  1818.  (Appendix, 
U.  S.  Case,  Vol.  I,  p.  304.) 
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change  in  situation  probably  accounted  for  the  liberty  granted  to  dry 
and  cure  fish  on  the  southern  part  of  the  coast  of  Newfoundland.  In 
the  Treaty  of  1783  American  fishermen  obtained  the  liberty  to  dry  and 
cure  fish  in  any  of  the  unsettled  bays,  harbors,  and  creeks  of  Nova 
Scotia,  Magdalen  Islands,  and  Labrador,  subject  to  the  condition  that 
they  should  remain  unsettled,  and  that  in  the  case  of  settlement  a 
previous  agreement  with  the  inhabitants,  proprietors,  or  possessors  of 
the  ground  for  drying  and  curing  was  prescribed.  The  Convention  of 
1818  followed  the  language  of  the  treaty,  but  substituted  other  portions 
of  the  British  coast.  The  unsettled  bays,  harbors,  and  creeks  of  the 
southern  part  of  the  coast  of  Newfoundland  replace  the  unsettled  bays, 
harbors,  and  creeks  of  Nova  Scotia  and  the  Magdalen  Islands.  Labrador 
is  retained,  although  the  convention  omits  the  expression  “bays,  har¬ 
bors,  and  creeks”  in  this  connection  and  mentions  merely  the  coast  of 
Labrador. 

So  far  the  American  negotiators  of  the  convention  seemed  to  have 
held  their  own  fairly  well  against  the  British  commissioners,  but  the 
recognition  of  previously  existing  liberties  or  their  re-grant  was  to  be 
purchased.  Lord  Bathurst  had  stated  roundly  in  his  correspondence 
with  Mr.  Adams  that  the  concession  required  what  is  known  in  law  as 
a  consideration,  and  the  renunciation  of  any  liberty  heretofore  enjoyed 
or  claimed  by  the  inhabitants  of  the  United  States,  not  specified  in  the 
convention,  was  to  be  the  consideration  moving  from  the  United  States 
to  Great  Britain.  The  American  commissioners  were  very  anxious 
to  balance  the  liberties  secured  by  the  convention  —  they  would  say 
retained  from  the  treaty  —  by  the  liberties  secured  by  the  treaty  but 
wdfich  were  renounced  by  the  convention,  so  that  it  might  appear  that 
the  Convention  of  1818  was  not  a  new  grant  but  a  confirmation  of  the 
Treaty  of  1783  with  certain  modifications  agreed  to  by  the  contracting 
parties.  By  so  doing  the  liberty  “continued”  by  the  convention  would, 
in  the  absence  of  an  express  stipulation  to  the  contrary,  be  held  upon 
the  same  tenure  and  the  fundamental  position  of  the  United  States 
admitted;  namely,  that  the  Convention  of  1818  was  a  recognition  and  a 
confirmation  of  the  unmodified  portions  of  the  Treaty  of  1783.  There¬ 
fore  as  the  liberty  secured  by  the  convention  was  to  be  perpetual,  the 
renunciation  of  the  treaty  liberty  sacrificed  by  the  convention  was  like¬ 
wise  to  be  perpetual,  so  that  the  recognition  and  renunciation  should 
counterbalance  and  offset  each  other.  The  British  commissioners 
objected  to  the  expression  “renounced  forever,”  not  because  they  were 
unwilling  to  accept  the  renunciation,  but  because  the  form  of  renuncia¬ 
tion  would  lend  color  to  the  American  contention.  They,  however, 
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sacrificed  any  scruples  they  may  have  had  to  the  form  in  order  to  secure 
the  substance.  The  renunciation  went  to  the  entire  grant  of  1783  in 
the  matter  of  taking,  drying,  or  curing  fish,  except  within  the  limits 
specified  in  the  convention,  but  comprehensive  as  was  the  renunciation, 
the  intention  of  the  United  States  was  not  to  renounce  fishing  upon  all 
portions  of  the  non-treaty  coast,  but  merely  the  liberty  to  take,  dry,  and 
cure  fish  “within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks, 
or  harbors  of  His  Britannic  Majesty’s  dominions  in  America”  not 
included  within  the  limits  set  by  the  convention.  It  is  therefore  beyond 
controversy  that  the  United  States  renounced  a  liberty  which  it  had 
heretofore  possessed  or  claimed.  It  is  equally  clear  that  the  renuncia¬ 
tion  was  not  of  the  entire  liberty,  but  only  the  liberty  within  three 
marine  miles  of  the  non-treaty  coast.  The  language  of  the  clause  has 
given  rise  to  much  divergence  of  opinion,  as  will  appear  later;  for  Great 
Britain  has  insisted  that  bays,  the  most  important  part  of  the  renuncia¬ 
tion,  was  to  be  understood  in  the  general  or  geographical  sense,  whereas 
the  United  States  has  maintained  that  the  expression  “bays”  was  not 
used  generally,  but  specifically,  as  the  bays  of  His  Britannic  Majesty’s 
dominions  in  America;  that  is  to  say,  the  bays  which  should  properly 
or  necessarily  be  considered  within  the  exclusive  dominion  of  Great 
Britain,  thereby  contrasting  geographical  with  territorial  bays. 

It  has  been  stated  that  the  renunciation,  however  general  and  un¬ 
equivocal  it  may  have  been,  was  nevertheless  confined  within  certain 
limits;  namely,  within  three  marine  miles.  In  another  respect  it  was 
qualified  by  the  proviso  that  American  fishermen  should  be  admitted  to 
any  bays  or  harbors  in  case  of  stress  of  weather,  or  in  case  of  distress, 
such  as  to  obtain  shelter,  to  repair  damages,  to  purchase  wood,  and  to 
obtain  water.  Lest,  however,  an  entry  for  a  particular  purpose  should 
be  converted  into  a  general  license,  the  convention  limits  the  right  of 
entry  to  these  four  specified  purposes. 

And  finally,  in  order  to  obviate  any  misunderstanding  as  to  the 
status  of  American  fishermen  who  might  have  entered  the  bays  and 
harbors  for  the  four  specified  purposes,  the  convention  prescribed  that 
the  American  fishermen  should  “be  under  such  restrictions  as  may  be 
necessary  to  prevent  their  taking,  drying  or  curing  fish  therein  or  in 
any  other  manner  whatever  abusing  the  privileges”  reserved  to  them. 
The  intention  of  the  negotiators  was  clear  and  expressed  in  unmistakable 
terms.  Entry  was  permitted  for  four  purposes,  and  the  fact  that  Great 
Britain  meant  to  limit  the  entry  of  American  fishermen  to  these  four 
purposes  is  evident  from  the  fact  that  the  commissioners  refused  to 
permit  American  fishermen  to  enter  for  the  purchase  of  bait.  The 
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American  negotiators  had  proposed  that  the  fishermen  be  permitted  to 
purchase  bait,  but  this  proposition  was  expressly  rejected. 

Such  is  in  brief  the  analysis  of  the  first  article  and  explanation  of  its 
terms,  together  with  some  reasons  for  the  form  in  which  they  are 
expressed.  As,  however,  this  article,  the  measure  of  American  fishing 
liberties  within  British  waters  and  British  territory,  has  since  the  year 
1818  been  the  fertile  source  of  controversy,  it  seems  desirable  not  to 
endeavor  to  interpret  it  in  this  connection,  but  to  consider  its  provisions 
in  connection  with  the  award  of  the  Tribunal  on  each  of  the  ques¬ 
tions  submitted  at  The  Hague  by  the  special  agreement  of  January  27, 
1909. 

Discussion  of  the  Fisheries  Question  between  Mr.  Root 

and  Sir  Edward  Grey 

The  appointment  of  Mr.  Root  as  Secretary  of  State,  on  July  7,  1905, 
was  not  only  fortunate  in  itself  as  bringing  to  the  Department  of  State 
a  highly  accomplished  lawyer  with  a  mind  seasoned  and  trained  in 
administration  as  Secretary  of  War,  but  in  placing  in  charge  of  our 
foreign  relations  a  public  servant  familiar  with  controversies  between 
Great  Britain  and  the  United  States  and  alive  to  their  serious  conse¬ 
quences  if  not  settled  by  agreement  before  they  had  strained  the  foreign 
relations  of  the  two  countries.  Mr.  Root’s  experience  as  Commissioner 
in  the  Alaskan  Boundary  Question,  decided  in  London  in  1904,  showed 
him  how  difficult  it  was  to  settle  a  controversy  in  time  of  stress, 
which  might  have  been  adjusted  previously  without  threatening  the 
good  relations  of  Great  Britain  and  the  United  States.  He  therefore 
determined  to  take  up  the  various  questions  pending  between  the  two 
countries  and  to  secure  their  adjustment  with  the  least  possible  delay 
and  friction,  both  because  the  Alaskan  question  had  shown  the  danger 
lurking  in  a  simple  question  of  fact,  and  because  the  friendly  relations 
of  the  two  countries  suggested  the  advisability  of  removing  from  the 
future  relations  of  Great  Britain  and  the  United  States  the  possible 
danger  of  misunderstanding  and  unfriendliness  resulting  from  a  diver¬ 
gence  of  view  upon  questions  of  great  importance  to  both  countries.  He 
therefore  took  advantage  of  a  report  which  reached  him  in  October, 
1905,  that  the  Newfoundland  Minister  of  Marine  and  Fishery  had  “for¬ 
bidden  all  vessels  of  American  register  to  fish  on  the  Treaty  coast  where 
they  now  are,  and  where  they  have  fished  unmolested  since  1818,” 1  to 
open  up  the  fishery  question,  and  by  a  frank  discussion  between  the  two 
governments  to  reach,  if  possible,  a  solution  of  this  vexed  question. 

1 Appendix ,  pp.  441,  442;  Appendix,  U.  S.  Case,  p.  964;  Appendix,  British  Case,  p.  491. 
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The  report  was  promptly  called  to  the  attention  of  the  British'Ambassa- 
dor  at  Washington,  who  informed  Mr.  Root  that  it  was  without 
foundation.  It  appearing,  however,  as  a  result  of  inquiries  that  several 
American  vessels  had  been  ordered  by  Newfoundland  authorities  not 
to  take  herring  at  Bonne  Bay,  within  the  treaty  coast  of  Newfound¬ 
land,  Mr.  Root  wrote  a  note,  dated  October  19,  1905,  to  the  British 
Ambassador  in  which  he  opened  up  the  entire  question  of  American 
rights  in  the  northeastern  fisheries  and  expressed  a  belief  that  an  under¬ 
standing  could  be  reached  upon  this  much  vexed  and  mooted  question.1 

“We  consider,”  he  said,  “that  — 

“  1.  Any  American  vessel  is  entitled  to  go  into  the  waters  of  the  Treaty  Coast 
and  take  fish  of  any  kind. 

“  She  derives  this  right  from  the  Treaty  (or  from  the  conditions  existing  prior  to 
the  Treaty  and  recognized  by  it)  and  not  from  any  permission  or  authority  pro¬ 
ceeding  from  the  Government  of  Newfoundland. 

“2.  An  American  vessel  seeking  to  exercise  the  Treaty  right  is  not  bound  to 
retain  a  licence  from  the  Government  of  Newfoundland,  and,  if  she  does  not  purpose 
to  trade  as  well  as  fish,  she  is  not  bound  to  enter  at  any  Newfoundland  custom¬ 
house. 

3.  The  only  concern  of  the  Government  of  Newfoundland  with  such  a  vessel 
is  to  call  for  proper  evidence  that  she  is  an  American  vessel,  and,  therefore,  entitled 
to  exercise  the  Treaty  right,  and  to  have  her  refrain  from  violating  any  laws  of 
Newfoundland  not  inconsistent  with  the  Treaty. 

“  4.  The  proper  evidence  that  a  vessel  is  an  American  vessel  and  entitled  to 
exercise  the  Treaty  right  is  the  production  of  the  ship’s  papers  of  the  kind  generally 
recognized  in  the  maritime  world  as  evidence  of  a  vessel’s  national  character. 

“  5.  When  a  vessel  has  produced  papers  showing  that  she  is  an  American  vessel, 
the  officials  of  Newfoundland  have  no  concern  with  the  character  and  privileges 
accorded  to  such  a  vessel  by  the  Government  of  the  United  States.  No  question 
as  between  a  registry  and  licence  is  a  proper  subject  for  their  consideration.  They 
are  not  charged  with  enforcing  any  laws  or  regulations  of  the  United  States.  As 
to  them,  if  the  vessel  is  American  she  has  the  Treaty  right,  and  they  are  not  at 
liberty  to  deny  it. 

“6.  If  any  such  matter  were  a  proper  subject  for  the  consideration  of  the 
officials  of  Newfoundland,  the  statement  of  this  Department  that  vessels  bearing  an 
American  registry  are  entitled  to  exercise  the  Treaty  right  should  be  taken  by  such 
officials  as  conclusive. 

“if  your  Government  sees  no  cause  to  dissent  from  these  propositions,  I  am 
inclined  to  think  that  a  statement  of  them  as  agreed  upon  would  resolve  the 
immediate  difficulty  now  existing  on  the  Treaty  Coast.” 

In  the  course  of  the  same  note  Mr.  Root  called  attention  to  “An  Act 
respecting  foreign  fishing  vessels,  passed  by  Newfoundland  in  the  year 
1905,”  of  which  he  said, 

1  Appendix,  p.  442;  Appendix,  U.  S.  Case,  p.  966;  Appendix,  British  Case,  p.  491. 
Appendix,  Case  of  U.  S.  Vol.  II,  pp.  966-970.  Appendix,  British  Case,  p.  491. 
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“  This  Act  appears  to  be  designed  for  the  enforcement  of  laws  previously 
enacted  by  Newfoundland,  which  prohibited  the  sale  to  foreign  fishing  vessels  of 
herring,  caplin,  squid,  or  other  bait  fishes,  lines,  seines  or  other  outfits  or  supplies 
for  the  fishery  or  the  shipment  by  a  foreign  fishing  vessel  of  crews  within  the  juris¬ 
diction  of  Newfoundland.”  1 

After  quoting  the  objectionable  portions  of  the  act  in  question, 
Mr.  Root  proceeded  as  follows: 

“It  seems  plain  that  the  provisions  above  quoted  constitute  a  warrant  to  the 
officers  named  to  interfere  with  and  violate  the  rights  of  American  fishing-vessels 
under  the  Treaty  of  1818. 

“The  ist  section  authorizes  any  of  the  officers  named  to  stop  an  American 
vessel  while  fishing  upon  the  Treaty  Coast  and  compel  it  to  leave  the  fishing 
grounds,  to  prevent  it  from  going  to  the  places  where  the  fish  may  be,  to  pre¬ 
vent  it  departing  with  the  fish  which  it  may  have  taken,  and  to  detain  it  for  an  indefi¬ 
nite  period  during  a  search  of  the  cargo  and  an  examination  of  the  master  under  oath 
under  a  heavy  penalty. 

“The  3rd  section  of  the  Act,  .  .  .  makes  the  presence  on  board  of  an  American 
vessel  of  the  fish,  gear  —  the  implements  necessary  to  the  exercise  of  the  Treaty  right 
—  prima  facie  evidence  of  a  criminal  offence  against  the  laws  of  Newfoundland,  and  it 
also  makes  the  presence  on  the  board  of  vessels  of  the  fish  which  the  vessel  has  a  right 
to  take  under  Treaty  prima  facie  evidence  of  a  criminal  offence  under  the  laws  of  New¬ 
foundland.  This  certainly  cannot  be  justified.  It  is,  in  effect,  providing  that  the 
exercise  of  the  Treaty  right  shall  be  prima  facie  evidence  of  a  crime.  ” 

Mr.  Root  concluded  this  portion  of  the  note  with  the  following  state¬ 
ment: 

“I  feel  bound  to  urge  that  the  Government  of  Great  Britain  shall  advise  the  New¬ 
foundland  Government  that  the  provisions  of  law  which  I  have  quoted  are  inconsist¬ 
ent  with  the  rights  of  the  United  States  under  the  Treaty  of  1818,  and  ought  to  be 
repealed;  and  that,  in  the  meantime,  and  without  any  avoidable  delay,  the  Governor 
in  Council  shall  be  requested  by  a  Proclamation  which  he  is  authorized  to  issue  under 
the  8th  section  of  the  Act  respecting  Foreign  Fishing-Vessels,  to  suspend  the  operation 
of  the  Act.”  2 

From  the  passages  quoted  from  Mr.  Root’s  note  it  is  evident  that 
the  entire  question  of  the  American  rights  in  British  waters  was  involved 
and  that  the  discussion  was  likely  to  place  in  clear  and  unmistakable 
light  the  divergence  of  views  held  by  both  governments.  The  impor¬ 
tance  of  Mr.  Root’s  note  was  at  once  apparent  to  the  British  Government, 
and  Sir  Edward  Grey,  Secretary  of  State  for  Foreign  Affairs  of  Great 
Britain,  lost  no  time  in  taking  issue  with  Mr.  Root  and  setting  forth  in 
clear  and  unmistakable  terms  the  attitude  of  the  British  Government. 
Therefore,  on  February  2,  1906,  Sir  Edward  Grey  transmitted  a  care- 

id  ppendix,  pp.  442,  444;  Appendix,  U.  S.  Case,  p.  966;  Appendix,  British  Case,  p.  4gi. 

!  Mr.  Root  to  Sir  Mortimer  Durand,  October  19,  1905.  Appendix,  pp.  442,  444;  Appendix 
U.  S.  Case,  p.  966;  Appendix,  British  Case,  p.  491. 
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fully  prepared  and  elaborate  “memorandum  dealing  seriatim  with  the 
six  propositions  formulated  by  Mr.  Root,  and  with  his  observation  with 
regard  to  some  of  the  provisions  of  recent  Newfoundland  legislation  for 
the  regulation  of  the  fisheries.”  1  Sir  Edward  Grey  was  at  one  with 
Mr.  Root 

“in  thinking  that  inasmuch  as  the  privileges  which  citizens  of  the  United  States 
have  for  many  years  enjoyed  of  purchasing  bait  and  supplies  and  engaging  men  in 
Newfoundland  waters  have  recently  been  withdrawn  and  American  fishermen  have 
consequently,  in  Mr.  Root’s  words,  been  thrown  back  upon  their  rights  under  the 
Convention  of  1818,  it  is  desirable  that  a  clear  understanding  should  be  reached 
regarding  these  rights  and  the  essential  conditions  of  their  exercise.” 

The  memorandum  states  Sir  Edward’s  inability  to  agree  with  Mr. 
Root’s  propositions  “without  some  important  qualifications,”  and  then 
proceeds  to  discuss  each  in  turn  and  to  express  the  view  of  the  British 
Government  upon  it.  For  the  present  purpose  questions  of  license  and 
registration,  the  obligation  to  pay  light  dues  and  to  submit  to  customs 
regulation  are  not  of  importance,  as  they  will  be  considered  in  connection 
with  the  questions  submitted  to  arbitration.  It  is,  however,  necessary 
to  note  the  fundamental  differences  of  opinion  between  the  two  govern¬ 
ments  regarding  the  exemption  of  American  fishermen  from  local  regu¬ 
lation  in  the  exercise  of  their  calling  in  British  waters.  Looking  at  the 
larger  question  involved,  Sir  Edward  Grey  stated  “that  the  only  ground 
on  which  the  application  of  any  provisions  of  the  Colonial  Law  to  Ameri¬ 
can  vessels  engaged  in  the  fishery  can  be  objected  to  is  that  it  unreason¬ 
ably  interferes  with  the  exercise  of  the  American  right  of  fishery.”  In 
other  words,  local  legislation  is  equally  binding  upon  American  and 
British  fishermen,  but  may  be  objected  to  by  the  United  States  if  it  is 
unreasonable.  After  careful  consideration  of  Sir  Edward  Grey’s  memo¬ 
randum,  Mr.  Root,  in  his  instruction  to  Mr.  Reid,  dated  June  30,  1906, 
presented  with  great  clearness  and  detail  the  American  view  of  the  Con¬ 
vention  of  1818  and  of  the  rights  conferred  upon  American  citizens  — 
rights  which  could  not  be  modified  or  impaired  without  the  consent  of 
the  United  States;  and  he  both  stated  and  argued  that  the  United  States 
had  the  right  not  merely  to  object  to  unreasonable  regulations,  but  that 
such  regulations  were,  without  the  consent  of  the  United  States,  inopera¬ 
tive  upon  American  fishermen. 

In  setting  forth  the  American  contention  and  the  right  of  American 
fishermen  in  British  waters  to  be  exempt  from  local  statutes,  Mr.  Root 
is  not  unmindful  of  the  fact  that  the  fishery  should  not  be  unregulated. 
The  United  States,  he  said, 

1  Appendix,  pp.  446,  447;  Appendix,  British  Case,  p.  494;  Appendix,  U.  S.  Case,  p.  971. 
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“is  willing  and  ready  now,  as  it  has  always  been,  to  join  wfith  the 
Government  of  Great  Britain  in  agreeing  upon  all  reasonable  and 
suitable  regulations  for  the  due  control  of  the  fishermen  of  both 
countries  in  the  exercise  of  their  rights,  but  this  Government  cannot 
permit  the  exercise  of  those  rights  to  be  subjected  to  the  will  of 
the  Colony  of  Newfoundland.  The  Government  of  the  United  States 
cannot  recognize  the  authority  of  Great  Britain  or  of  its  Colonies  to 
determine  whether  American  citizens  shall  fish  on  Sunday.  The  Govern¬ 
ment  of  Newfoundland  cannot  be  permitted  to  make  entry  and  clearance 
at  a  Newfoundland  Custom-house,  and  the  payment  of  a  tax  for  the 
support  of  Newfoundland  lighthouse  conditions  to  the  exercise  of  the 
American  right  of  fishing.  If  it  be  shown  that  these  things  are  reason¬ 
able  the  Government  of  the  United  States  will  agree  to  them,  but  it 
can  not  submit  to  have  them  imposed  upon  it  without  its  consent.”  1 

In  Mr.  Root’s  view  the  question  was  not  one  of  theory  but  of  vast 
practical  importance,  because  if  Great  Britain  or  its  colony  —  New¬ 
foundland  —  had  the  right  to  pass  statutes  binding  alike  upon  American 
citizens  and  British  subjects  engaged  in  fishing  within  British  waters,  it 
would  follow  necessarily  that  Great  Britain  or  Newfoundland  might 
legislate  the  fishery  out  of  existence,  notwithstanding  the  treaty,  by 
burdening  it  with  conditions  which  American  fishermen  might  be  unable 
to  meet,  or  might  in  the  alleged  interest  of  the  fishery  discontinue  it 
during  certain  periods  or  limit  its  exercise  to  certain  specified  regions. 

To  this  full  and,  as  it  proved,  final  statement  of  the  American  inter¬ 
pretation  of* the  Convention  of  1818,  Sir  Edward  Grey  replied  in  a  care¬ 
ful  note  to  Mr.  Reid,  dated  June  20,  1907,  in  which,  after  placing  on 
record  his  “appreciation  of  the  fairness  with  which  Mr.  Root  has  stated 
the  American  side  of  the  question,”  he  set  forth  the  views  of  the  British 
Government  in  what  likewise  proved  to  be  their  final  form.  Sir  Edward 
Grey  said: 

“The  main  question  at  issue  is.  however,  that  of  the  application  of  the  Newfound¬ 
land  regulations  to  American  fishermen.  In  this  connection  the  United  States  Govern¬ 
ment  admit  the  justice  of  the  view  that  all  regulations  and  limitations  upon  the 
exercise  of  the  right  of  fishing  upon  the  Newfoundland  Coast,  which  were  in  existence  at 
the  time  of  the  Convention  of  1818,  would  now  be  binding  upon  American  fishermen. 
Although  Mr.  Root  considers  that  to  be  the  extreme  view  which  His  Majesty’s  Govern¬ 
ment  could  logically  assert,  and  states  that  it  is  the  utmost  to  which  the  United  States 
Government  could  agree,  His  Majesty’s  Government  feel  that  they  cannot  admit 
any  such  contention,  as  it  would  involve  a  complete  departure  from  the  position  which 
they  have  always  been  advised  to  adopt  as  to  the  real  intention  and  scope  of  the  treaties 
upon  which  the  American  fishing-rights  depend.  In  this  vital  point  of  principle  there 

1  Mr.  Root  to  Mr.  Whitelaw  Reid.  Appendix,  p.  453;  Appendix,  U.  S.  Case,  p.  978;  Ap¬ 
pendix,  British  Case,  p.  498. 
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does  not  seem  to  be  any  immediate  prospect  of  agreement  with  the  United  States 
views,  and  it  would,  therefore,  seem  better  to  endeavour  to  find  some  temporary  solu¬ 
tion  of  the  difficulty  as  to  the  regulations  under  which  the  Americans  are  to  fish.”  1 

The  American  contentions  were  unacceptable  to  Great  Britain  and 
the  .American  Government  felt  itself  unable  to  modify  its  position  with¬ 
out  sacrificing  the  fishery.  Compromise  was  therefore  impossible,  and 
the  decision  of  the  question  was,  upon  the  suggestion  of  the  United 
States,  appropriately  referred  to  arbitration.  After  consultation  with 
its  colonies  Great  Britain  accepted  the  proposal  and  the  two  govern¬ 
ments  framed  the  questions  to  be  submitted  to  the  determination  of 
the  arbitrators.  In  the  meantime,  however,  a  modus  vivendi  was  arranged 
between  the  two  governments,  so  that  fishermen  of  both  countries  should 
not  suffer  by  an  attempt  to  enforce  the  extreme  and  irreconcilable  views 
of  the  parties  in  controversy. 

The  Special  Agreement  of  January  27,  1909 

It  has  been  stated  that  Mr.  Root’s  appointment  as  Secretary  of  State 
was  exceedingly  happy  in  view  of  the  controversies  which  were  so  soon 
to  arise  between  Great  Britain  and  the  United  States,  and  it  is  likewise 
a  pleasure  to  record  that  the  appointment  of  Air.  James  Bryce  as  British 
Ambassador  to  the  United  States  was  equally  fortunate;  for  both  were 
sincerely  interested  in  maintaining  the  friendly  relations  of  their  govern¬ 
ments  and  in  settling  by  arbitration  any  controversies  that  threatened 
good  understanding  between  them.  The  fair-mindedness  of  each  and 
their  sincere  desire  to  settle  a  controversy  which  had,  unfortunately, 
exercised  the  patience  and  forbearance  of  statesmen  of  both  countries 
since  the  independence  of  the  United  States,  and  indeed  before  its  recog¬ 
nition,  cannot  be  too  highly  commended,  and  their  negotiations  show- 
how  easy  it  is  for  nations  to  settle  controversies  peaceably  if  they  really 
desire  peace.  The  first  step  was  taken  by  the  proposal  to  arbitrate,  the 
suggestion  emanating,  as  has-been  said,  from  the  United  States,  but  Mr. 
Bryce  wras  equally  desirous  of  arbitration  and  he  had  so  stated  in  an 
interview  with  Mr.  Root.2 

Air.  Root  and  Air.  Bryce  wjere  anxious  to  negotiate  a  general  treaty 

1  Appendix,  pp.  45Q,  461;  Appendix,  British  Case,  p.  507:  Appendix  U.  S.  Case,  p.  1003. 

2  In  his  note  dated  July  12,  1907.  to  Sir  Edward  Grey  proposing  arbitration,  Mr.  Reid, 
the  American  Ambassador  to  Great  Britain  stated:  ‘‘We  have  the  greater  reason  to  hope  that 
this  solution  may  be  acceptable  to  you  since  your  Ambassador  to  the  United  States  recently 
suggested  some  form  of  arbitration,  with  a  temporary  modus  vivendi  pending  the  decision,  as 
the  best  way  of  reaching  a  settlement.  We  hope  also  that  the  reference  of  such  a  long-standing 
question  between  two  such  nations  at  such  a  time  to  The  Hague  Tribunal  might  prove  an  impor¬ 
tant  step  in  promoting  the  spread  of  this  peaceful  and  friendly  method  of  adjusting  differences 
among  all  civilised  countries  of  the  world.”  Appendix,  pp.  462,  463;  Appendix,  U.  S.  Case, 
p.  1007;  Appendix,  British  Case,  p.  509. 
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of  arbitration,  so  that  the  fisheries  question  might  arise  under  it  and  be 
incidental  to  it.  And  Mr.  Root  was  desirous  that  the  special  agreement 
submitting  the  fisheries  arbitration,  although  in  the  form  of  a  compromis, 
under  the  general  treaty,  should  not  merely  secure  an  interpretation  of 
the  Convention  of  1S18,  but  should  provide  means  for  the  determination 
of  any  future  controversy  in  the  matter  of  the  fisheries  which  might 
arise  between  two  nations.  Hence  the  general  treaty  of  arbitration 
and  hence  the  peculiar  form  of  submission  of  the  fisheries  dispute.  The 
first  article  of  the  general  Arbitration  Treaty,  signed  April  4,  1908, 
reserved,  as  is  customary  in  such  agreements,  questions  concerning  the 
interest  of  third  parties  and  provided  that  “differences  which  may  arise 
of  a  legal  nature  or  relating  to  the  interpretation  of  treaties  existing 
between  the  two  Contracting  Parties,  and  which  it  may  not  have  been 
possible  to  settle  by  diplomacy,  shall  be  referred  to  the  Permanent 
Court  of  Arbitration  established  at  The  Hague  by  the  Convention  of 
the  29th  of  July,  1899.”  The  fisheries  question  was  of  a  legal  nature 
and  related  to  the  interpretation  of  treaties;  namely,  to  the  Convention 
of  1818.  It  had  not  been  and  could  not,  it  would  seem,  be  settled  by 
diplomacy.  It  was,  therefore,  peculiarly  qualified  to  be  submitted  to 
arbitration.  Article  two  provided  that  in  each  individual  case  the  high 
contracting  parties  “shall  conclude  a  special  Agreement  defining  clearly 
the  matter  in  dispute,  the  scope  of  the  powers  of  the  Arbitrators,  and 
the  periods  to  be  fixed  for  the  formation  of  the  Arbitral  Tribunal  and  the 
several  stages  of  the  procedure.”  The  next  step  was  to  frame  the  special 
agreement,  referred  to  in  the  second  article  of  the  Treaty  of  Arbitration, 
and  in  doing  this  the  negotiators  did  not  have  a  w’holly  free  hand,  because 
it  is  provided  by  the  treaty  that  the  special  agreement,  as  far  as  the 
United  States  is  concerned,  is  to  be  made  by  and  with  the  advice  and 
consent  of  the  Senate,  and  Great  Britain  expressly  reserved  the  right 
“before  concluding  a  special  agreement  in  any  matter  affecting  the  inter¬ 
ests  of  a  self-governing  Dominion  of  the  British  Empire  to  obtain  the  con¬ 
currence  therein  of  the  Government  of  that  Dominion.”  The  statement 
that  the  special  agreement  was  to  be  subjected  to  the  approval  of  the 
Senate  was  self-evident,  if  it  be  regarded  as  an  international  agreement, 
and  the  present  policy  of  the  Senate  is  to  regard  the  special  agreement 
as  in  the  nature  of  a  treaty.  Great  Britain  undoubtedly  had  the  right, 
without  reserving  it,  “to  obtain  the  concurrence”  of  the  self-governing 
dominions  affected  by  the  negotiation,  but  the  expression  of  the  right 
suggests  not  merely  the  importance  which  the  dominions  have  assumed 
in  international  matters  concerning  them,  but  serves  to  explain  in  advance 
any  delay  which  might  be  occasioned  in  consulting  such  dominions. 
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The  special  agreement  required  careful  consideration  and  much 
negotiation,  for  Great  Britain  was  really  appearing  more  on  behalf  of 
its  colonies  than  in  its  own  behalf,  because  the  colonies  were  primarily 
interested  in  the  arbitration.  It  was  therefore  advisable,  if  not  neces¬ 
sary,  that  each  question  proposed  for  arbitration  should  be  submitted 
to  the  colonies  interested  —  namely,  Newfoundland  and  the  Dominion  of 
Canada  —  in  order  to  receive  in  advance  the  stamp  of  their  approval. 
Certain  questions  (2,  6,  and  7)  were  submitted  at  the  express  request 
and  instance  of  Newfoundland.  The  difficulties  in  the  way  of  the 
agreement  were,  however,  overcome,  and  on  January  27,  1909,  Secretary 
Root  and  Ambassador  Bryce  had  the  great  satisfaction,  on  behalf  of 
their  respective  governments,  to  sign  the  special  agreement  submitting 
the  fisheries  dispute  to  arbitration. 

In  framing  a  case  for  submission  to  arbitration  two  problems 
invariably  confront  the  negotiators;  namely,  what  shall  be  included  in 
the  submission,  and  what  shall  be  excluded  from  the  submission.  Either 
question  is  difficult.  In  the  present  instance  it  was  agreed  that  “no 
question  as  to  the  Bay  of  Fundy,  considered  as  a  whole  apart  from  its 
bays  or  creeks,  or  as  to  innocent  passage  through  the  Gut  of  Canso,  is 
included  in  this  question  as  one  to  be  raised  in  the  present  arbitration, 
it  being  the  intention  of  the  parties  that  their  respective  views  or 
contentions  shall  be  in  no  wise  prejudiced  by  anything  in  the  present 
arbitration.”  1 

The  admission  of  American  fishermen  within  the  Bay  of  Fundy  had 
been  granted  by  Great  Britain  as  a  concession,  not  as  a  matter  of 
right,  and  as  the  concession  is  undisputed  it  was  unnecessary  to  arbi¬ 
trate  the  point.  Should  the  American  view  prevail  in  the  matter  of 
the  measurement  of  bays,  the  situation  as  regards  the  Bay  of  Fundy 
would  be  unchanged,  whereas  if  the  American  contention  should  be 
rejected,  American  fishermen  might  lose  the  rights  they  had  previously 
enjoyed.  It  was,  therefore,  decided  by  the  negotiators,  no  doubt  wisely, 
to  omit  the  question  altogether  from  arbitration,  and  the  agreement  to 
omit  the  Bay  of  Fundy  and  the  Gut  of  Canso  is  evidenced  by  notes 
dated  January  29,  1909,  between  Secretary  Bacon  (Mr.  Root’s  suc¬ 
cessor)  and  Mr.  Bryce;  by  the  action  of  the  Senate,  which,  in  ratifying 
the  agreement  of  Jan.  27,  1909,  expressly  excluded  the  Bay  of  Fundy 
and  the  Gut  of  Canso,  and  by  the  notes  of  Messrs.  Bacon  and  Bryce, 
dated  March  4,  1909. 

The  first  article  of  the  agreement  enumerates  the  questions 
which  Great  Britain  and  the  United  States  agreed  to  arbitrate.  Briefly 

1  Mr.  Bryce’s  note  to  Mr.  Bacon,  dated  March  4,  1909;  Appendix,  U.  S.  Case,  Vol.  I,  p.  10. 
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stated  these  questions,  seven  in  number,  involve  the  following 
points : 

First.  Can  Great  Britain  reasonably  regulate 

(a)  Without  the  consent  of  the  United  States  the  hours,  days,  or 
seasons  when  fish  may  be  taken  on  the  treaty  coasts; 

(, b )  The  method,  means,  and  implements  to  be  used  in  taking  fish 
or  in  carrying  on  fishing  operations  upon  such  coast;  and 

( c )  Any  other  matters  of  similar  character  relating  to  fishing? 

Second.  Can  the  inhabitants  of  the  United  States  in  the  prose¬ 
cution  of  the  fisheries  rightly  employ  “as  members  of  the  fishing  crews 
of  their  vessels  persons  not  inhabitants  of  the  United  States”? 

Third.  Can  the  exercise  of  the  fishing  liberties  referred  to  in  the 
Convention  of  1818  “be  subjected,  without  the  consent  of  the  United 
States,  to  the  requirements  of  entry,  or  report  at  custom-houses  or  the 
payment  of  light  or  harbor  or  other  dues,  or  any  other  similar  require¬ 
ment  or  condition  or  exaction  ”  ? 

Fourth.  Can  the  right  of  American  fishermen  to  enter  certain 
bays  or  harbors  “for  shelter,  repairs,  wood,  or  water,  and  for  no  other 
purposes  whatever,”  be  made  “conditional  upon  the  payment  of  light 
or  harbor  or  other  dues,  entering  or  reporting  at  custom-houses  or  any 
similar  conditions”? 

Fifth.  “From  where  must  be  measured  the  ‘three  marine  miles  of 
any  of  the  coasts,  bays,  creeks,  or  harbors’  referred  to”  in  the  Conven¬ 
tion  of  1818? 

Sixth.  Have  the  inhabitants  of  the  United  States,  under  the  Con¬ 
vention  of  1818  or  otherwise,  the  liberty  “to  take  fish  in  the  bays,  har¬ 
bors,  and  creeks  on  that  part  of  the  southern  coast  of  Newfoundland 
which  extends  from  Cape  Ray  to  Rameau  Islands,  or  on  the  western 
and  northern  coasts  of  Newfoundland  from  Cape  Ray  to  Quirpon  Islands, 
or  on  the  Magdalen  Islands  ”  ? 

Seventh.  “Are  the  inhabitants  of  the  United  States  whose  vessels 
resort  to  the  treaty  coasts  for  the  purpose  of  exercising  the  liberties 
referred  to  in  Article  I  of  the  Treaty  of  1818  entitled  to  have  for  those 
vessels,  when  duly  authorized  by  the  United  States  in  that  behalf,  the 
commercial  privileges  on  the  treaty  coasts  accorded  by  agreement  or 
otherwise  to  United  States  trading  vessels  generally?” 

From  this  brief  statement  of  the  questions  submitted  to  arbitration  it 
will  be  seen  that  the  fundamental  rights  of  American  fishermen  in  British 
waters,  as  recognized  by  the  Convention  of  1818,  were  necessarily  involved. 
The  right  to  dry  and  cure  fish  upon  the  land  was  eliminated,  as  were, 
as  before  stated,  by  special  agreement  of  the  parties,  questions  con- 
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cerning  the  Bay  of  Fundy  and  the  passage  through  the  Gut  of  Canso. 
With  these  exceptions  the  fisheries  article  of  the  Convention  of  1818  was 
to  be  submitted  to  arbitration;  but  Great  Britain  and  the  United  States 
desired  to  enlarge  the  scope  of  the  arbitration,  already  comprehensive, 
and  to  provide  for  the  settlement  of  any  future  differences  that  might 
arise  relating  ‘‘to  the  interpretation  of  the  treaty  of  1818  or  to  the  effect 
and  application  of  the  award  of  the  Tribunal,”  so  that  it  should  no 
longer  be  within  the  power  of  a  handful  of  fishermen,  British  or  Ameri¬ 
can,  to  threaten  or  disturb  the  peaceful  relations  of  the  two  countries. 
In  order  to  keep  within  one’s  rights  it  is  necessary  to  know  definitely 
and  precisely  the  nature  and  extent  of  those  rights.  Therefore  Great 
Britain  and  the  United  States  agreed,  in  Article  II,  that  the  opinion  of 
the  tribunal  of  arbitration  might  be  taken  on  “any  legislative  or  exec¬ 
utive  act  of  the  other  Party  .  .  .  claimed  to  be  inconsistent  with  the 
true  interpretation  of  the  treaty  of  1818”;  that  the  tribunal  might  be 
requested  “to  express  in  its  award  its  opinion  upon  such  acts,  and  to 
point  out  in  what  respects,  if  any,  they  are  inconsistent  with  the  princi¬ 
ples  laid  down  in  the  award  in  reply  to  the  preceding  questions,”  and  in 
order  to  prevent  controversy  each  country  agreed  in  advance  to  conform 
to  such  opinion. 

The  purpose  of  this  article  was  to  obtain  an  authoritative  interpreta¬ 
tion  of  various  legislative  or  executive  acts  already  called  to  the  atten¬ 
tion  of  the  Tribunal,  and  about  which  the  parties  in  controversy  were 
themselves  unable  to  agree.  Great  Britain  and  the  United  States  agreed, 
in  Question  I,  that  the  fishing  regulations  were  to  be  reasonable,  and 
it  might  well  happen  in  the  course  of  the  arbitration  that  the  reasonable¬ 
ness  of  regulations  not  previously  examined  might  be  questioned,  or  that 
expert  information  regarding  the  practical  effect  of  the  fisheries  would 
be  advisable  for  the  guidance  of  the  tribunal.  Hence  Great  Britain 
and  the  United  States  agreed,  in  Article  III,  that  in  such  cases  a 
commission  of  three  expert  specialists  might  be  created,  to  which  the 
tribunal  could  refer  such  questions.  The  tribunal  was  not,  however, 
obliged  to  constitute  such  a  commission,  nor  would  the  findings  of  the 
commission  when  constituted  bind  the  tribunal  unless  approved  by  it. 
During  the  course  of  the  arbitration  the  United  States  requested  the 
institution  of  the  commission  in  order  to  pass  upon  various  questions 
propounded  by  American  counsel,  but  the  arbitrators  deemed  it  neither 
necessary  nor  advisable  to  form  it  during  the  course  of  the  arbitration.1 

1  For  the  statement  of  the  United  States,  see  Oral  Argument,  Vol.  II,  pp.  1369-1376.  For 
the  British  reply  objecting  to  the  consideration  of  the  American  statement,  see  ibid.,  p.  1395. 

See  also  Mr.  Anderson’s  letter  to  the  Tribunal,  ibid.,  pp.  1427-1429;  Mr.  Aylesworth’s 
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The  controversies  just  referred  to  deal  with  the  past,  but  Great 
Britain  and  the  United  States,  however  anxious  to  justify  their  past 
contentions,  looked  anxiously  to  the  future,  and  in  Article  IV  provided 
a  method  of  settling  future  controversies  without  threatening  the  peace¬ 
able  relations  of  the  two  countries.  The  award  was  to  determine  the 
exact  questions  submitted,  and  it  was  believed  that  the  principles  laid 
down  in  the  award  would  furnish  a  safe  guide  for  the  interpretation  of 
future  questions  connected  with  the  fisheries.  Therefore  the  tribunal 
was  empowered  to  recommend  “rules  and  a  method  of  procedure”  for 
the  determination  of  such  questions  as  they  should  arise.  But  it  might 
happen  that  the  recommendation  of  the  tribunal  would  not  commend 
itself  to  the  parties  in  controversy.  In  such  a  case  it  was  essential  that 
the  parties  themselves  should  agree  upon  rules  and  methods  in  order 
to  eliminate  from  the  foreign  relations  of  the  two  countries  embarrassing 
situations.  It  was  foreseen,  however,  that  the  two  countries  might  fail 
to  agree  upon  rules,  and  in  order  that  the  fishermen  of  both  countries 
might  know  their  rights  without  being  compelled  or  permitted  to  pass 
upon  them  themselves,  Great  Britain  and  the  United  States  agreed  to 
avail  themselves  of  the  summary  procedure  devised  by  the  Second  Hague 
Conference,1  and  to  submit  informally  future  differences  concerning  the 
interpretation  of  the  Convention  of  1818  or  concerning  “  the  effect  and 
application  of  the  award  of  the  tribunal”  to  the  Permanent  Court  at 
The  Hague. 

The  importance  of  this  provision  can  hardly  be  overestimated, 
because  it  provides  a  method  for  determining  future  differences  when 
and  as  they  arise,  and  however  informal  in  terms,  this  simple  article 
constitutes  in  itself  a  permanent  treaty  between  the  two  countries.  It 
is  none  the  less  a  treaty  because  embodied  in  a  special  agreement,  and 
the  approval  of  the  Senate  bound  the  United  States  to  its  adherence. 
Indeed,  it  is  not  too  much  to  say  that  Article  IV  is  as  important  as  the 
submission  to  arbitration,  and  the  obligation  to  submit  future  differences 
to  arbitration  will  probably  lead  the  countries  to  determine  by  diplo¬ 
matic  negotiations  questions  as  they  arise  without  consulting  The  Hague 
Tribunal.  The  knowledge  that  a  failure  to  agree  involves  an  obligation 
to  submit  to  arbitration  is  almost  equivalent  to  an  agreement. 

Having  agreed  upon  the  questions  to  be  submitted  to  arbitration, 
and  having  provided  the  machinery  for  the  determination  of  future 
questions  when  and  as  they  arise,  it  was  necessary  to  reach  a  present 


communication  to  the  Tribunal,  ibid.,  pp.  1429-1430,  and  the  Tribunal's  letter  to  Mr.  Anderson, 
ibid.,  pp.  1430-1432. 

1  Convention  for  the  Pacific  Settlement  of  International  Disputes,  Articles  86-90. 
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agreement  for  the  constitution  of  the  temporary  tribunal  to  interpret 
the  Convention  of  1818  by  answering  each  of  the  seven  questions  to  be 
submitted  to  its  determination.  Therefore  in  Article  V,  Great  Britain 
and  the  United  States  agreed  that  the  arbitrators  to  form  the  temporary 
tribunal  should  be  chosen  “from  the  general  list  of  members  of  the  Per¬ 
manent  Court  at  The  Hague,  in  accordance  with  the  provisions  of 
Article  XLV  of  the  Convention  for  the  Pacific  Settlement  of  Interna¬ 
tional  Disputes,”  signed  at  The  Hague  on  October  18,  1907. 

Article  XLV,  referred  to,  contemplates  a  direct  agreement  of  the 
parties  on  the  composition  of  the  tribunal,  and  provides  a  method  of 
selecting  five  judges  of  the  permanent  panel  to  constitute  a  temporary 
tribunal  should  the  parties  in  controversy  be  unable  to  agree  upon  the 
choice  of  the  judges.  Fortunately,  Mr.  Root  and  Mr.  Bryce  agreed 
upon  the  five  judges  of  the  tribunal,  and  it  is,  therefore,  unnecessary 
to  outline  the  method  of  constituting  the  tribunal  which  would  have 
been  employed  had  they  failed  to  agree.  It  may  be  said,  however,  that 
Article  XLV  contemplates  a  tribunal  of  five  as  the  normal  type, 
although  the  parties  may  agree  upon  a  lesser  number  of  judges,  and 
likewise  contemplates  that  not  more  than  two  of  the  prospective  judges 
shall  be  subjects  or  citizens  of  the  litigating  countries.  The  ideal 
tribunal,  of  course,  would  consist  of  five  strangers  to  the  controversy, 
but  Messrs.  Root  and  Bryce  considered  the  presence  of  an  American  and 
British  judge  as  likely  to  prove  helpful,  because  the  treaty  to  be  inter¬ 
preted  was  a  technical  document,  and  American  and  British  lawyers,  versed 
in  jurisprudence  common  to  both  countries,  might  well  assist  without 
dominating  the  tribunal  in  ascertaining  the  meaning  and  intent  of  its 
terms.  For  this  reason,  the  Honorable  George  Gray,  Judge  of  the  United 
States  Circuit  Court  of  Appeals,  and  the  Right  Honorable  Sir  Charles 
Fitzpatrick,  Chief  Justice  of  the  Dominion  of  Canada,  were  selected. 
The  remaining  members  of  the  tribunal,  constituting  the  majority,  were 
by  mutual  agreement  to  be  strangers  to  the  controversy.  The  fact  that 
an  English  document  was  to  be  interpreted  and  that  the  diplomatic 
negotiations  running  over  a  century  were  conducted  in  English  made 
it  essential  that  the  judges  should  be  competent  English  scholars,  and 
the  further  fact  that  the  proceedings  were  to  be  in  English  required  the 
judges  to  possess  a  conversational  knowledge  of  the  language. 

Dr.  Heinrich  Lammasch,  Professor  of  International  Law  at  the 
University  of  Vienna,  was  chosen  as  umpire,  and  the  two  remaining 
members  of  the  tribunal  were  mutually  agreed  upon;  namely,  His 
Excellency  Jonkheer  A.  F.  de  Savornin  Lohman,  Minister  of  State  of 
The  Netherlands,  and  the  Honorable  Luis  M.  Drago,  formerly  Min- 
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ister  of  Foreign  Affairs  of  the  Argentine  Republic.  Mr.  Root  and 
Mr.  Bryce  are  believers  in  a  permanent  court,  and  they  were  anxious 
to  select  judges  from  the  permanent  panel  who  either  had  had  experi¬ 
ence  in  international  tribunals,  or  who  were  lawyers  by  profession. 
Professor  Lammasch  had  been  a  judge  in  the  arbitration  at  The  Hague 
between  Venezuela  and  the  Allied  Powers  in  the  Venezuelan  Preferential 
Cases,  in  1904,  and  had  been  President  of  the  Tribunal  of  Arbitration 
in  the  Maskat  controversy  between  Great  Britain  and  France  in  1905. 
Dr.  Lohman  had  served  acceptably  as  arbitrator  in  the  Pious  Fund  Case 
in  1902  and  in  the  Maskat  controversy.  Dr.  Drago  had  not  previ¬ 
ously  sat  on  The  Hague  Court,  but  was  a  lawyer  of  large  experience  in 
the  Argentine  Republic,  where  he  had  held  judicial  position,  and  as  the 
author  of  the  Drago  Doctrine  his  name  is  familiar  to  all  students  of 
international  law.  The  tribunal  was  agreed  upon  early  in  1909  and  the 
judges  were  notified  of  their  selection  on  March  4,  1909,  the  last  day  of 
President  Roosevelt’s  Administration.  The  tribunal  assembled  on  June 
1,  1910,  at  The  Hague  and  delivered  its  award  on  September  7,  1910.1 

Question  I 

In  delivering  its  judgment  upon  the  first  question  submitted  to 
arbitration,  the  tribunal  admitted  that  it  was  influenced  by  “the  form 
in  which  Question  I  is  put,”  and  it  is  therefore  necessary  to  quote  the 
exact  language  of  the  question  in  order  that  the  peculiar  form  which 
influenced  the  Tribunal  may  be  clearly  understood.  The  text  of  Ques¬ 
tion  I,  therefore,  follows  in  full: 

1  For  details  concerning  the  presentation  of  the  Case,  Counter-Case,  and  Written 
Argument,  and  additional  right  to  demand  a  revision  of  the  award,  see  Articles  VI,  VII, 
VIII,  IX,  and  X  of  the  Special  Agreement,  Appendix,  pp.  486,  487;  Appendix,  U.  S.  Case, 
p.  3;  Appendix,  British  Case,  p.  1. 

Agent  and  Counsel  of  the  United  States  : 

Agent:  The  Honorable  Chandler  P.  Anderson. 

Counsel:  The  Honorable  Elihu  Root,  Senator  of  the  United  States  from  the  State  of 
New  York,  formerly  Secretary  of  State  and  Secretary  of  War  of  the  United  States;  The 
Honorable  George  Turner,  formerly  a  Senator  of  the  United  States  from  the  State  of 
Washington;  The  Honorable  Samuel  J.  Elder;  The  Honorable  Charles  B.  Warren;  The  Hon¬ 
orable  James  Brown  Scott,  Solicitor  for  the  Department  of  State  of  the  United  States;  The 
Honorable  Robert  Lansing. 

Secretary  of  the  Agency:  Mr.  Otis  Thomas  Cartwright. 

Agent  and  Counsel  of  Great  Britain: 

Agent:  The  Honorable  Allen  B.  Aylesworth,  K.C.,  Minister  of  Justice  of  Canada. 

Counsel:  The  Right  Honorable  Sir  William  Snowdon  Robson,  K.C.,  M.P.,  His  Majesty’s 
Attorney  General;  The  Right  Honorable  Sir  Robert  Bannatyne  Finlay,  K.C.,  M.P.;  The 
Honorable  Sir  Edward  P.  Morris,  LL.D.,  K.C.,  Prime  Minister  of  Newfoundland;  The  Hon¬ 
orable  Donald  Morison,  K.C.,  Minister  of  Justice  of  Newfoundland;  Sir  James  S.  Winter, 
K.C.;  Mr.  John  S.  Ewart,  K.C.;  Mr.  George  F.  Shepley,  K.C.;  Sir  H.  Erie  Richards,  K.C.; 
Mr.  A.  F.  Peterson,  K.C.;  Mr.  W.  N.  Tilley;  Mr.  Raymond  Asquith;  Mr.  Geoffrey  Lawrence; 
Mr.  Hamar  Greenwood;  Messrs.  Blake  and  Redden,  Solicitors;  Mr.  H.  E.  Dale,  of  the  British 
Colonial  Office. 

Secretary  of  the  Agency:  Mr.  John  D.  Clarke. 
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“Question  I.  To  what  extent  are  the  following  contentions  or  either  of  them 
justified  ? 

“It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of  the  liberty  to 
take  fish  referred  to  in  the  said  Article,  which  the  inhabitants  of  the  United  States  have 
forever  in  common  with  the  subjects  of  His  Britannic  Majesty,  is  subject,  without  the 
consent  of  the  United  States,  to  reasonable  regulation  by  Great  Britain,  Canada,  or 
Newfoundland  in  the  form  of  municipal  laws,  ordinances,  or  rules,  as,  for  example,  to 
regulations  in  respect  of  (i)  the  hours,  days,  or  seasons  when  fish  may  be  taken  on 
the  treaty  coasts;  (2)  the  method,  means,  and  implements  to  be  used  in  the 
taking  of  fish  or  in  the  carrying  on  of  fishing  operations  on  such  coasts;  (3)  any  other 
matters  of  a  similar  character  relating  to  fishing;  such  regulations  being  reasonable, 
as,  being  for  instance  — 

“{a)  Appropriate  or  necessary  for  the  protection  and  preservation  of  such  fish¬ 
eries  and  the  exercise  of  the  rights  of  British  subjects  therein  and  of  the  liberty  which 
by  the  said  Article  I  the  inhabitants  of  the  United  States  have  therein  in  common 
with  British  subjects; 

“(b)  Desirable  on  grounds  of  public  order  and  morals; 

“(c)  Equitable  and  fair  as  between  local  fishermen  and  the  inhabitants  of  the 
United  States  exercising  the  said  treaty  liberty  and  not  so  framed  as  to  give  unfairly 
an  advantage  to  the  former  over  the  latter  class. 

“It  is  contended  on  the  part  of  the  United  States  that  the  exercise  of  such  liberty 
is  not  subject  to  limitations  or  restraints  by  Great  Britain,  Canada,  or  Newfoundland 
in  the  form  of  municipal  laws,  ordinances,  or  regulations  in  respect  of  (1)  the  hours, 
days,  or  seasons  when  the  inhabitants  of  the  United  States  may  take  fish  on  the  treaty 
coasts,  or  (2)  the  method,  means,  and  implements  used  by  them  in  taking  fish  or  in 
carrying  on  fishing  operations  on  such  coasts,  or  (3)  any  other  limitations  or  restraints 
of  similar  character  — 

“  (a)  Unless  they  are  necessary  and  appropriate  for  the  protection  and  preserva¬ 
tion  of  the  common  rights  in  such  fisheries  and  the  exercise  thereof;  and 

“  (b)  Unless  they  are  reasonable  in  themselves  and  fair  as  between  local  fishermen 
and  fishermen  coming  from  the  United  States,  and  not  so  framed  as  to  give  an  advan¬ 
tage  to  the  former  over  the  latter  class;  and 

“  (c)  Unless  their  appropriateness,  necessity,  reasonableness,  and  fairness  be  de¬ 
termined  by  the  United  States  and  Great  Britain  by  common  accord  and  the  United 
States  concurs  in  their  enforcement.” 1 

It  will  be  noted  that  the  question  is  limited  to  the  time  and  manner 
of  fishing  within  Newfoundland  waters  and  that  the  liberty  of  the  United 
States  to  dry  and  cure  fish  taken  within  Newfoundland  waters  was  not 
involved.  The  clause  “hours,  days,  or  seasons,  when  fish  may  be 
taken”  may  briefly  be  spoken  of  as  the  time,  and  “the  method,  means 
and  implements”  used  in  taking  or  in  carrying  on  the  fishing  opera¬ 
tions  may  be  summarized  in  the  simple  expression  of  manner  of  taking 
fish. 

There  is  indeed  a  third  subdivision,  which,  in  view  of  the  subject- 

1  Appendix,  p.  483;  Appendix,  U.  S.,  Case  p.  3;  Appendix,  British  Case,  p.  1.  Appendix, 
U.  S.  Case,  pp.  3,  4;  British  Case,  p.  1. 
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matter,  may  not  inaptly  be  termed  a  drag-net  clause  —  namely,  “any 
other  matters  of  a  similar  character  relating  to  fishing”;  but  the  expres¬ 
sion  “similar  character”  evidently  refers  to  the  time  and  manner  of  fish¬ 
ing.  Therefore  the  question  submitted  under  Question  I  reduces  itself 
to  the  time  and  manner  during  which  and  by  which  American  fishermen 
may  take  fish  off  the  treaty  coasts  of  Newfoundland.  The  submission 
presupposes  that  regulation  of  the  time  and  manner  may  be  necessary, 
a  point  on  which  Great  Britain  and  the  United  States  were  agreed.  By 
the  form  of  the  question  the  regulation  is  to  be  “reasonable.”  Great 
Britain  claimed  the  right  to  regulate  the  fishery  according  to  its  sover¬ 
eign  pleasure,  and  “without  the  consent  of  the  United  States.”  The 
United  States  always  admitted  that  the  fishery  should  be  regulated,  for 
an  unregulated  fishery  might  be  synonymous  with  anarchy.  The  United 
States  also  maintained  that  the  regulation  should  be  reasonable,  for  an 
unreasonable  regulation  would  defeat  the  purposes  of  regulation;  but  it 
did  not  claim  the  right  to  determine  for  itself  the  reasonableness  of  any 
regulation,  because  a  common  fishery  was  involved.  The  United  States 
might  have  been  justified  in  asserting  a  right  to  regulate  the  fishery  of 
its  inhabitants  in  so  far  as  the  exercise  of  their  fishing  rights  did  not 
concern,  involve,  or  affect  British  fishermen  in  the  exercise  of  their 
fishery.  But  in  so  far  as  the  common  fishery  was  involved,  the  United 
States  insisted  upon  . a  common  regulation.  In  other  words,  the  regula¬ 
tion  should  be  “by  common  accord,”  with  the  concurrence  of  the  United 
States  in  the  enforcement  of  the  regulations  determined  “by  common 
accord.”  The  single  issue  involved  in  Question  I  is:  Who  is  to  deter¬ 
mine  the  reasonableness  of  fishing  regulations  respecting  the  time  and 
manner  of  fishing,  for  it  was  admitted  by  both  litigants  that  the  regula¬ 
tions  should  be  reasonable.  The  contention  of  Great  Britain  was  that 
it  could  determine  the  question  of  reasonableness,  not  merely  for  its  own 
fishermen,  but  for  the  inhabitants  of  the  United  States  engaged  in  the 
fishery,  whereas  the  contention  of  the  United  States  was  that  the  reason¬ 
ableness  of  any  regulation  affecting  inhabitants  of  the  United  States 
should  be  determined  by  the  United  States  and  Great  Britain  by  common 
accord. 

A  further  examination  of  the  form  of  submission  shows  that  both 
countries  agreed  upon  the  kind  of  legislation  requisite  for  the  fisheries. 
For  example,  admitting  that  the  regulations  were  to  be  reasonable,  they 
should  be  appropriate  or  necessary  for  the  protection  and  preservation 
of  the  fisheries,  equitable  and  fair  as  between  local  fishermen  and  the 
inhabitants  of  the  United  States,  or,  in  the  language  of  the  American 
contention,  “reasonable  in  themselves  and  fair  as  between  local  fishermen 
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and  fishermen  coming  from  the  United  States.”  Great  Britain  sub¬ 
mitted  “  that  they  should  be  desirable  on  grounds  of  public  order  and 
morals.”  The  United  States  did  not  include  this  heading  in  its  sub¬ 
mission,  nor  did  it  object  to  it  except  as  affecting  the  time  and  man¬ 
ner  of  fishing.  It  was  a  further  limitation  upon  the  power  of  Great 
Britain,  because,  however  desirable  such  regulations  should  be,  they 
were,  nevertheless,  to  be  reasonable.  Admitting,  therefore,  that  any 
proposed  regulation  should  be  reasonable  and  appropriate,  or  necessary 
for  the  protection  and  preservation  of  the  fisheries,  desirable  on  grounds 
of  public  order  and  morals,  equitable  and  fair  as  between  local  fish¬ 
ermen  and  the  inhabitants  of  the  United  States,  the  United  States 
maintained  that  imperial  or  local  municipal  laws,  ordinances,  or  regula¬ 
tions  respecting  the  time  and  manner  of  fishing  were  not  binding  upon 
the  United  States  “unless  their  appropriateness,  necessity,  reasonable¬ 
ness,  and  fairness  be  determined  by  the  United  States  and  Great 
Britain  by  common  accord  and  the  United  States  concurs  in  their 
enforcement.”  The  issue,  therefore,  was  clearly  defined.  All  regula¬ 
tions  were  to  be  reasonable.  The  one  question  involved  was  whether 
Great  Britain  alone  could  determine  the  question  of  reasonableness  or 
whether  the  reasonableness  of  fishing  regulations  should  be  determined 
by  Great  Britain  and  the  United  States  in  common  accord. 

Simple  as  the  question  seems,  it  is,  nevertheless,  very  difficult,  for 
what  is  reasonable  to  one,  especially  when  special  interests  are  involved, 
may  not  be  reasonable  to  the  other.  Regulations  which  may  be  reason¬ 
able  for  a  shore  fishery  might  appear  unreasonable  in  the  case  of  fishing 
from  ships.  A  regulation  designed  to  preserve  an  advantage  given  by 
the  use  of  the  shore  might  operate  as  a  discrimination  against  a  fishery 
wholly  conducted  from  fishing  vessels.  A  regulation  prohibiting  fishing 
on  Sunday  might  appear  reasonable  to  those  residing  permanently  upon 
the  shore,  whereas  a  prohibition  against  Sunday  fishing  might  be  a  hard¬ 
ship  upon  those  present  upon  the  coast  for  but  a  limited  time,  for  the  fish 
must  be  caught,  if  at  all,  when  and  as  they  appear.  A  prohibition,  how¬ 
ever  general,  of  the  use  of  certain  kinds  of  nets  might  discriminate 
against  a  vessel  fishery  profitably  employing  nets  in  the  prosecution  of 
its  industry,  whereas  line  fishery  from  the  shore  might  be  unaffected, 
and  the  result  would  be  a  discrimination  against  the  foreigner  in  favor 
of  the  local  fishermen.  These  are  but  a  few  examples  of  the  hard¬ 
ships  and  discriminations  which  may  result  if  the  question  of  the 
reasonableness  of  regulation  is  decided  by  one  party  to  the  treaty  in¬ 
stead  of  by  common  accord.  The  difficulty  may  seem,  however,  more 
specious  than  real,  because  the  contention  of  Great  Britain  did  not 
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exclude  the  United  States  from  the  determination  of  the  reasonableness 
of  fishing  regulations.  The  treaty  gave  the  inhabitants  of  the  United 
States  the  right  to  fish,  and  if  a  regulation  interfered  with  the  fishing 
right,  the  United  States  would  naturally  possess  the  right  to  invoke 
the  treaty  and  protest  against  the  enforcement  of  the  regulation;  but 
the  right  of  Great  Britain  to  determine  the  reasonableness  in  the  first 
instance  would  cast  the  burden  of  proving  the  unreasonableness  upon 
the  United  States,  and  in  the  meantime  American  fishermen  and 
American  vessels  violating  the  regulation  would  be  subject  to  the 
penalties  imposed  by  local  law.  As  the  protest  would  be  conveyed 
through  diplomatic  channels,  American  inhabitants  would  suffer  in 
their  persons  and  property  during  the  determination  of  the  ques¬ 
tion,  and  even  if  the  protest  were  successful,  the  payment  of  indem¬ 
nity  would  be  delayed  to  the  detriment  of  fishing  operations  which  had 
suffered  by  the  enforcement  of  the  regulations.  The  interpretation  of 
the  Convention  of  1818  would  thus  be  obtained  at  the  expense  of  the 
American  fishermen.  The  contention  of  the  United  States  would  secure 
the  interpretation  of  the  treaty  in  advance,  and  American  fishermen 
visiting  the  fishing  grounds  would  be  taxed  with  knowledge  of  the  com¬ 
mon  regulations  and  violate  them  at  their  peril.  It  may  be  main¬ 
tained,  and  it  was  indeed  often  said,  that  there  was  no  ground  to 
suppose  that  British  regulations  would  be  unreasonable  and  that  such 
a  contention  impugned  the  good  faith  of  Great  Britain,  which  regarded 
itself  as  bound  by  its  treaty  stipulations.  But  the  answer  is  that 
nations  are  unwilling  to  submit  the  interpretation  of  their  rights  to 
other  nations  even  when  uninfluenced  by  special  interests.  The  admin¬ 
istration  of  justice  is  based  upon  the  fundamental  proposition  that  a 
party  should  not  be  judge  in  his  own  cause,  and  in  accordance  with 
this  maxim  it  would  seem  that  the  reasonableness  of  proposed  legislation 
should  be  decided  by  neither  party,  but  by  both,  acting  in  common 
accord.  The  tribunal  was  apparently  impressed  by  considerations  of 
this  nature,  because,  while  holding  that  Great  Britain  might  “make 
regulations  without  the  consent  of  the  United  States”  which  are  (i) 
appropriate  or  necessary,  (2)  desirable  or  necessary  on  grounds  of 
public  order  and  morals,  and  (3)  equitable  and  fair  as  between  local 
and  American  fishermen,  and  that  such  a  right  is  inherent  in  the  sover¬ 
eignty  of  Great  Britain,  it  nevertheless  held,  by  virtue  of  the  form  of 
the  question  and  by  virtue  of  the  admission  of  British  counsel  in  the 
trial  of  the  case,  that  the  question  of  reasonableness  if  contested 
should  be  decided  by  an  impartial  authority.1 

1  Appendix,  p.  502;  Oral  Argument,  p.  1446. 
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It  will  be  noted  that,  in  determining  the  question  of  reasonableness, 
the  tribunal  was  influenced  by  two  considerations;  namely,  the  form 
of  submission  of  the  question,  and  the  admission  of  counsel  of  Great 
Britain  during  the  argument.  The  question  of  form  has  been  considered 
in  sufficient  detail  for  the  present  purpose.  The  question  of  the  admis¬ 
sion  of  counsel  must  be  examined  in  order  that  the  ratio  decidendi  be 
understood.  For  example,  in  presenting  the  British  Case  to  the  tribunal 
Sir  Robert  Finlay  stated  that  — 

“it  is  not  claimed  for  the  British  Government,  or  for  the  Colonial  Govern¬ 
ments,  that  they  can  determine  the  question  whether  any  regulation  is  reasonable. 
All  that  they  claim  is  the  right  to  make  reasonable  regulations,  and  if  the  point  is 
raised  as  to  whether  any  regulation  is  reasonable  or  not,  it  is  not  for  the  Colo¬ 
nial  Government,  it  is  not  for  the  United  States  Government,  to  determine  whether 
that  regulation  is  or  is  not  reasonable.  It  is  for  this  Tribunal,  to  which  the  parties 
can,  if  such  a  difference  arises,  come.”1 

In  the  course  of  his  argument,  Sir  William  Robson,  then  Attorney- 
General,  quoted  from  Lord  Salisbury’s  note  to  Mr.  Evarts,  then 
Secretary  of  State,  that  “Her  Majesty’s  Government  will  readily 
admit  —  what  is,  indeed,  self-evident  —  that  British  sovereignty,  as 
regards  those  waters,  is  limited  in  its  scope  by  the  engagement  of  the 
treaty  of  Washington,  which  cannot  be  modified  or  affected  by  any 
municipal  legislation,”  and  added  that  “this  is  the  position  we  take 
to-day.”  2  That  is  to  say,  that  British  sovereignty  is  limited  in  its 
scope.  In  the  latter  portions  of  his  argument  he  represents  the 
American  negotiators  of  the  Convention  of  1818  as  saying  to  the 
British  negotiators,  “‘you  must  not  exercise  your  jurisdictional  powers 
or  any  powers  that  may  be  retained  to  you  in  any  way  which 
operates  unfairly  as  between  American  and  English  fishermen.’  That 
is  what  the  words  say  on  one  side.  That  is  the  limitation  upon  our 
sovereignty.”  3 

British  counsel  thus  admitted  in  the  course  of  argument  that  neither 
Great  Britain  nor  its  colonies  could  alone  determine  the  reasonableness 
of  local  regulation;  that  is  to  say,  Sir  Robert  Finlay  considered  that 
Great  Britain  could  not  alone  determine  the  reasonableness  of  fishing 
regulations  affecting  American  fishermen  in  the  exercise  of  their  fishing 
liberties,  and  Sir  William  Robson  stated  the  reason  for  such  concession, 
namely,  that  the  Convention  of  1818  was  a  limitation  upon  British 
sovereignty. 

But  the  form  of  submission  and  the  admission  of  British  counsel 

*  Oral  Argument,  Vol.  I,  p.  176.  2  Oral  Argument,  Vol.  II,  p.  999- 

3  Oral  Argument,  Vol.  II,  p.  1037. 
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must  be  carefully  examined,  because  it  is  not  to  be  presumed  that  Great 
Britain  accepted  a  form  of  submission  which  limited  its  rights,  or  that 
British  counsel  in  argument  admitted  a  limitation  upon  British  sover¬ 
eignty  without  impelling  reason,  and  without  a  belief  that  the  concession 
in  each  case  was  based  upon  legal  principles  which  required  such  a  con¬ 
cession  to  be  made. 

Great  Britain  may  have  been  willing  to  consent  to  a  form  of  sub¬ 
mission  which  restricted  it  to  the  enactment  of  reasonable  regulations, 
because,  notwithstanding  theories  of  sovereignty,  there  was  something 
inherently  incongruous  in  one  party  passing  upon  the  reasonableness  of 
regulations  when  two  parties  were  really  interested  in  the  subject- 
matter  of  the  regulations.  Attention  has  already  been  called  to  this 
phase  of  the  question,  and  it  may  be  dismissed  without  further  comment. 

It  may  be  that  the  failure  to  regulate  the  exercise  of  the  French  fish¬ 
ing  rights  seemed  to  stand  in  the  way  of  a  claim  to  regulate  a  fishery 
granted  in  similar  terms.  Or  perhaps  the  failure  to  regulate  American 
fishing  rights  during  a  long  period  of  years  may  have  questioned  the 
wisdom  of  a  claim  more  honored  in  its  breach  than  in  its  observance. 
Or  finally,  that  certain  principles  of  international  law  and  practice  may 
have  suggested  the  advisability  of  putting  the  claim  to  regulate  upon 
the  lowest  plane  consistent  with  the  possession  and  exercise  of  sov¬ 
ereignty.  It  therefore  seems  advisable  to  examine  each  one  of  these 
suppositions. 

First,  as  regards  the  similarity  of  the  French  and  American  fishing 
rights.  It  will  be  recalled  that  the  language  of  the  Treaty  of  Utrecht 
which  guaranteed  or  secured  to  French  subjects  the  right  to  dry  fish 
within  specified  portions  of  Newfoundland  and  to  fish  in  Newfoundland 
waters  was  very  general.  The  expression  used  was  that  French  sub¬ 
jects  “shall  be  allowed”  to  take,  dry,  and  cure  fish.1  The  Treaty  of 
1763,  while  confirming  the  article  of  the  Treaty  of  Utrecht,  used  more 
precise  and  technical  language.  French  subjects  were  henceforth  to 
possess  the  right  to  fish  within  and  to  be  excluded  from  certain  waters 
which  to-day  would  be  considered  the  high  seas,  and  the  indefinite 
phrase  “shall  be  allowed”  was  replaced  by  the  technical  expression 
“shall  have  the  liberty  of  fishing  and  drying.”  The  term  “liberty” 
was  appropriate  to  grant  a  right  possessed  by  the  Crown  within  British 
jurisdiction.  The  Treaty  of  Versailles  of  1783,  while  modifying  the 
limits  within  which  the  liberty  should  be  exercised  and  annexing  to  the 

'Supposing  that  France  was  really  sovereign  of  Newfoundland,  the  cession  of  the 
Island  to  Great  Britain  extinguished  its  sovereignty,  and  the  right  to  fish  “allowed” 
by  Great  Britain  was  a  grant  by  the  new  sovereign,  just  as  if  Newfoundland  had  never 
belonged  to  France. 
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treaty  a  declaration  or  modus  vivendi,  employed  the  term  “liberty,” 
and  the  rights  as  recognized  by  the  Treaty  of  Versailles  were  confirmed 
by  the  treaties  of  1814  and  1815,  which  put  an  end  to  the  Napoleonic 
Wars  and  restored  the  status  of  1792  as  respects  French  fishing  within 
Newfoundland  and  its  waters.  It  will  be  remembered  that  the  definitive 
treaty  of  peace  between  Great  Britain  and  the  United  States  was  signed 
at  Paris  on  September  3,  1783,  the  exact  date  of  the  treaty  between 
France  and  Great  Britain,  terminating  the  war  between  these  two  coun¬ 
tries,  and  the  fishing  article  of  the  American  Treaty  described  the  right  of 
the  people  of  the  United  States  to  participate  in  the  Newfoundland  fish¬ 
eries  in  identical  terms  with  the  wholly  contemporaneous  and  related 
Treaty  of  Versailles  of  1783  between  Great  Britain  and  France.  It  would 
seem,  therefore,  that  whatever  the  origin  of  the  right  or  liberty,  the  right 
actually  granted  or  secured  was  identical,  because  the  language  was  the 
same  and  the  interpretation  of  identical  legal  terms  should  be  identical. 
If  France  possessed  the  right  to  catch,  dry,  and  cure  fish  within  cer¬ 
tain  portions  of  Newfoundland  jurisdiction  without  local  regulation,  it 
would  seem  that  the  United  States  should  likewise  possess  and  should 
have  enjoyed  the  right  to  take,  dry,  and  cure  fish  within  the  specified 
portions  of  British  jurisdiction  in  North  America  without  local  regula¬ 
tion.  If  the  right  actually  secured  to  France  was  different,  or  of  a  dif¬ 
ferent  nature,  a  difference  of  terms  would  be  justified.  It  is,  therefore, 
necessary  to  consider  whether  such  is  the  case.  France  maintained  with 
great  persistency  that  the  right  granted  to  it  was  exclusive.  If  so,  the 
fishery  became,  as  far  as  France  was  concerned,  a  French  fishery,  and  its 
regulations  devolved  upon  France,  not  upon  Great  Britain.  The  Brit¬ 
ish  Government,  on  the  other  hand,  always  maintained  that  the  French 
right  was  not  exclusive,  but  concurrent,  and  that  even  if  the  French 
right  was  or  was  not  exclusive  during  the  summer  season  (approximately 
five  months  of  the  year),  British  subjects  undoubtedly  possessed  the 
exclusive  right  to  fish  during  the  winter  season  (approximately  seven 
months).  Great  Britain  may  well  have  claimed  the  right  to  regulate 
the  French  fishery  during  the  summer  season  in  order  to  preserve 
undoubted  British  rights  during  the  winter.  There  is,  however,  no  evi¬ 
dence  of  the  successful  assertion  of  this  claim  to  be  found  in  the  records 
dealing  with  the  subject. 

The  Declaration  of  1783  is  often  quoted  as  recognizing  the  exclusive 
nature  of  the  French  right,  but  its  very  name  indicates  that  it  is  not  a 
creation,  but  a  declaration  of  an  existent  right,  and  the  nature  and  meas¬ 
ure  of  that  right  are  specifically  stated  to  be  the  fishing  clause  in  the  Treaty 
of  Utrecht.  France,  somewhat  victorious  in  the  war  concluded  by  the 
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Treaty  of  Versailles,  wished  to  insert  the  word  “exclusive”  in  the  Decla¬ 
ration.  Great  Britain  refused  and  stated  that  if  the  word  “exclusive” 
figured  in  the  French  Declaration  it  would  be  met  by  a  counter-declara¬ 
tion  of  the  British  Government,  negativing  the  exclusive  character  of 
the  right  and  stating  the  opposite  interpretation  which  Great  Britain 
placed  upon  it.1 

It  may  be  said  that  the  matter  was  doubtful  and  that  Great 
Britain  was  unwilling  to  enforce  its  contention  in  a  case  of  doubt;  but 
this  theory  is  inconsistent  with  the  foreign  policy  of  Great  Britain,  which 
is  noted  for  its  uncompromising  statement  and  successful  defense  of  its 
rights.  It  is  a  fact,  however,  that  Great  Britain  always  denied  the 
exclusiveness  of  the  French  right,  whether  based  upon  the  original 
treaties  or  the  Declaration  of  1783. 

In  a  carefully  prepared  memorandum,  dated  July  9,  1889,  and 
transmitted  to  M.  Waddington,  French  Ambassador  to  Great  Britain, 
Lord  Salisbury  traces  the  origin  of  the  French  rights  from  their  beginning 
and  analyzes  their  nature,  in  the  course  of  which  memorandum  he  says 
that  “the  views  expressed  in  Lord  Salisbury’s  note  to  M.  Waddington,  of 
the  24th  August,  1887,  are  in  accord  with  the  general  principles  laid 
down  in  that  note  [Lord  Palmerston’s  note  of  July  10,  1838,  quoted  on 
page  xxi],  and  with  the  position  constantly  maintained  by  Her  Majesty’s 
Government,  that  the  French  had  not  an  exclusive  right  of  fishery  under 
the  Treaty  engagements,  and  that  the  British  have  never  given  up  their 
right  to  a  concurrent  fishery,  although  in  exercising  their  right  they 
are  not  to  interrupt  French  fishermen. 

“  It  is  difficult  to  understand  how  it  can  be  supposed  that  such  a  contention  has 
now  been  advanced  for  the  first  time,  whereas  it  has  formed  the  basis  of  all  action 
and  argument  on  the  part  of  Her  Majesty’s  Government  for  the  last  120  years.”2 

In  view  of  this  clear  statement  Great  Britain  would  seem  to  be 
estopped  from  maintaining  that  American  fishing  rights  differ  from  the 
French  in  that  the  latter  were  exclusive  and  from  justifying  a  difference 
of  treatment  due  to  the  doubtful  nature  of  the  French  right. 

If  the  French  fishing  rights  were  not  exclusive  they  were,  so  far  as 
Great  Britain  is  concerned,  concurrent.  The  American  fishing  rights 
were  frankly  concurrent,  and  the  United  States  never  claimed  an  exclu¬ 
sive  right.  Not  only  was  the  British  attitude  made  clear  to  France,  but 
no  recognition  of  exclusiveness  was  indicated  by  the  Convention  of  1818, 
because  the  French  shore  extended  to  Cape  Ray,  the  extreme  southern 
point  of  the  southwestern  shore  of  Newfoundland,  and  the  Convention 

1  See  Lord  Salisbury’s  memorandum,  enclosed  in  his  note,  dated  July  9,  1889,  to  M.  Wad¬ 
dington.  Appendix,  U.  S.  Case,  Vol.  II,  pp.  1093-1094. 

2  Appendix,  U.  S.  Case,  Vol.  II,  p.  1095. 
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granted  to  the  United  States  “the  liberty  to  take  fish  of  every  kind 
on  the  western  and  northern  coast  of  Newfoundland  from  the  said  Cape 
Ray,  to  the  Quirpon  Islands.”  Great  Britain  thus  granted  to  the  United 
States  the  liberty  to  fish  “in  common  with  the  subjects  of  His  Britannic 
Majesty”  within  waters  over  which  France  claimed  an  exclusive  right. 
It  seems  almost  superfluous  to  add  that  Great  Britain  could  not  convey 
a  right  which  it  did  not  possess,  and  an  attempt  to  do  so  would  be  an 
act  of  bad  faith,  with  which  it  is  unnecessary  to  charge  a  great  and 
honorable  nation.  It  is,  therefore,  clear  beyond  doubt  that,  so  far  as 
Great  Britain  is  concerned,  France  did  not  possess  an  exclusive  right  to 
fish  within  Newfoundland  waters,  and  if  that  be  so,  the  French  right 
and  the  American  right  were  identical  in  the  sense  that  British  subjects 
retained  a  concurrent  right  within  the  treaty  waters.  Assuming,  there¬ 
fore,  that  the  French  right  was  not  exclusive,  but  concurrent,  and  that 
it  was  limited  to  the  summer  months,  leaving  the  balance  of  the  year 
to  the  exclusive  enjoyment  of  British  subjects,  so  far  as  France  is  con¬ 
cerned,  it  is  a  matter  of  history  that  Great  Britain  did  not  regulate  the 
exercise  of  French  fishing  rights  secured  to  French  subjects  within  the 
treaty  waters  of  Newfoundland,  and  it  is  fair  to  presume  that  Great 
Britain’s  failure  to  regulate  French  fishermen  in  the  exercise  of  their 
calling  was  due,  not  to  any  sense  of  fear,  but  rather  to  the  fact  that  inter¬ 
national  law  did  not  permit  Great  Britain  to  regulate  the  exercise  of  the 
French  Treaty  rights. 

In  support  of  the  statement  that  Great  Britain  did  not  regulate 
French  fishing  rights  within  Newfoundland  waters,  attention  is  called  to 
the  solemn  statement  of  Lord  Salisbury  to  the  French  government  in 
1887  that  the  local  act  of  Newfoundland  establishing  a  closed  season  of 
three  years  in  Bonne  Bay  in  the  French  Treaty  waters  did  not  apply 
to  French  fishermen.  The  tribunal  did  not  specify  a  single  example  of 
British  regulation  of  French  Treaty  rights,  and  it  is,  therefore,  safe  to 
assume  that  the  American  contention  that  none  such  were  to  be  found 
is  strictly  accurate.  If  American  fishing  rights  were  identical  with 
French  fishing  rights,  it  is  difficult  to  see  why  one  could  be  regulated, 
whereas  unbroken  practice  shows  that  the  other  was  not.1 

1  “It  is  an  elementary  rule  of  international  law  that  the  sovereign  power  alone  exercises 
authority  within  its  own  territory.  Whatever  rights  France  may  have  had  on  the  Newfound¬ 
land  treaty  shore  they  must  be  carried  out  under  English  supervision  and  control;  neither 
France  nor  any  other  foreign  power  can  exercise  coercitive  jurisdiction  in  English  territory. 
It  will  appear  strange  to  many  English  readers,  but  it  is  nevertheless  true,  that  England  has 
never  maintained  this  principle  until  the  last  few  years.  Lord  Salisbury  was  the  first  English 
minister  to  put  his  foot  down  firmly  and  declare  that  no  French  officer  would  be  permitted  to 
seize  English  boats,  cut  English  nets,  or  to  drive  English  fishermen  out  of  their  own  harbours.” 
(Prowse,  History  of  Newfoundland,  p.  355.  1895.) 

The  paragraph  quoted  from  Judge  Prowse  states  the  fact;  the  following  extracts  from 
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But  admitting  that  the  terms  of  the  grant  are  identical,  it  may  never¬ 
theless  be  that  they  are  accompanied  by  words  of  limitation  which 
differentiate  otherwise  identical  rights.  Great  Britain  contended  that 
the  phrase  “in  common  with  the  subjects  of  His  Britannic  Majesty” 
was  such  a  limitation,  and  it  is  necessary  to  examine  whether  this  con¬ 
tention  be  well  founded,  because  if  it  is,  then  the  argument  of  identity 
of  right,  with  its  consequent  identity  of  interpretation,  falls  to  the 
ground. 

The  expression  “in  common”  does  not  occur  in  the  definitive  treaty 
of  peace  of  1783  between  Great  Britain  and  the  United  States.  It 
appears  for  the  first  time  in  the  Convention  of  1818,  upon  the  propo¬ 
sition  of  the  British  negotiators.  It  is  fair  to  assume  that  the  com¬ 
missioners  had  some  reason  for  its  insertion,  but  as  the  official  report 
to  their  government  has  never  been  disclosed,  not  even  to  the  Tri¬ 
bunal  charged  with  the  interpretation  of  the  convention,  the  motive 
must  be  sought  in  the  language  of  the  treaty  and  the  attending  circum¬ 
stances.  It  is  to  be  assumed  that  the  American  negotiators,  Messrs. 
Gallatin  and  Rush,  the  former  of  whom  was  an  astute  and  seasoned 
diplomat,  failed  to  discover  anything  in  it  prejudicial  to  their  country. 
Otherwise  they  would  have  resisted  its  insertion.  From  the  American 
point  of  view  it  is  as  easy  to  account  for  its  absence  from  the  Treaty  of 
1783  as  for  its  presence  in  the  Convention  of  1818.  The  Treaty  of  1783 
presupposed  in  British  fishermen  the  right  to  use  Newfoundland  waters,1 
and  the  negation  of  an  exclusive  character  did  not  affect  the  original 
grant  of  1783,  which  the  American  negotiators  of  the  Convention  of 
1818  were  endeavoring  to  preserve.  There  is,  however,  good  reason 
why  Great  Britain  should  wish  the  insertion  of  the  clause,  because  the 
French  treaties  were  interpreted  by  France  as  conveying  an  exclusive 
right,  and  the  Treaty  of  1783,  signed  on  the  same  day  with  the  Ameri¬ 
can  Treaty,  was  interpreted  by  France  as  exclusive.  It  was  the  part 

French  sources  furnish  a  reason  for  the  admitted  fact.  Thus,  de  Vergennes  writing  on  Sep¬ 
tember  25,  1779,  to  Luzerne,  French  Minister  to  the  United  States,  says: 

“We  must  carefully  distinguish  what  the  jurists  call  jus  in  re  and  jus  ad  rem ;  that  the  jus 
in  re  with  respect  to  the  fisheries  belongs  only  to  England  and  France  in  the  district  assigned 
to  them  by  the  Treaty  of  Utrecht  and  the  Treaty  of  Paris.”  (Doniol,  Histoire  de  la  participa¬ 
tion  de  la  France  a  Ffitablissement  des  £tats-Unis  d’Amdrique,  Vol.  IV,  p.  358.) 

M.  Daubigny,  after  examining  French  rights  in  Newfoundland,  says: 

“It  results  from  the  Treaty  of  Paris  and  the  negotiations  which  followed  it,  the  Treaty  of 
Versailles,  the  peace  of  1814  which  confirmed  article  13  of  the  Treaty  of  Utrecht,  that  the 
fishery  right  belonging  to  France  is  an  incontestable,  absolute,  and  sovereign  right.  It  is  by 
virtue  of  this  absolute  and  sovereign  right  that  France  has  always  maintained  and  still  main¬ 
tains  for  its  sailors  the  right  to  take  all  kinds  of  fish,  to  regulate  their  right  to  fish,  and  exercises 
the  right  of  police  in  the  fishery.”  (Choiseul  et  la  France  d’outre-mer  apres  le  Traite  de  Paris, 
P-  333-  (1892.) 

1  “And  also  that  the  inhabitants  of  the  United  States  shall  have  liberty  to  take  fish  of  every 
kind  on  such  part  of  the  coast  of  Newfoundland  as  British  fishermen  shall  use.”  (Article  III.) 
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of  wisdom  to  preclude  the  possibility  of  such  a  controversy,  especially 
in  a  convention  to  settle  disputes  which  had  arisen  between  Great  Britain 
and  the  United  States.  The  phrase  “in  common  with  the  subjects  of 
His  Britannic  Majesty”  did  not  occur  in  any  of  the  original  drafts  of 
the  article.  It  made  its  appearance  in  the  British  proposal  at  the 
Seventh  Conference,  October  13,  1818,  and  appears  to  have  been  accepted 
without  discussion.  The  article  as  thus  drafted  was  formally  agreed 
to  at  the  next  conference,  held  on  October  19,  1818,  and  was  signed  by 
the  British  and  American  commissioners  on  the  following  day  (October 
20,  1818). 

It  has  been  said  that  Mr.  Gallatin  was  an  astute  and  seasoned  diplo¬ 
mat.  He  was  not,  however,  a  lawyer,  and  the  impairment  of  American 
rights  lurking  in  the  phrase  “in  common  ”  may  have  escaped  the  lay¬ 
man.  But  then  the  British  commissioners,  Messrs.  Robinson  and  Goul- 
burn,  were  not  lawyers.  They  were  honorable  men  of  affairs  and  had 
honorable  careers,  Mr.  Robinson  (Lord  Goderich)  becoming  Prime  Minis¬ 
ter  of  Great  Britain  and  Mr.  Goulburn  Chancellor  of  the  Exchequer.  It 
may  be  that  they  were  advised  by  counsel  to  propose  the  phrase,  without 
indicating  its  meaning  or  importance,  and  to  insist  upon  its  incorporation 
in  the  finished  instrument.  But  such  action  would  savor  of  sharp  prac¬ 
tice  inconsistent  with  their  subsequent  careers.  Mr.  Rush,  however, 
was  a  lawyer,  and  a  distinguished  one,  for  he  had  been  Attorney-General 
of  the  United  States  from  1814  to  1817,  and  as  Acting  Secretary  of  State 
before  his  mission  to  England  he  had  experience  in  diplomatic  affairs 
and  had  conducted  negotiations  concerning  the  fisheries.  Mr.  Rush 
was,  therefore,  technically  qualified  to  gauge  accurately  the  meaning  of 
the  phrase  “in  common,”  and  as  he,  like  his  colleagues,  was  an  honorable 
man,  it  is  impossible  to  believe  that  he  either  betrayed  or  was  negligent 
of  his  country’s  interest.1  In  the  absence  of  the  British  report  the  mean¬ 
ing  and  purpose  of  the  clause  is  a  matter  of  conjecture.  But  Great 
Britain  subsequently  maintained  and  insisted  at  the  arbitration  that  the 
phrase  “in  common”  not  merely  negatived  exclusiveness,  but  placed 
American  and  British  fishermen  upon  a  like  footing  and  subjected  both 
to  local  regulations.  The  Tribunal  accepted  the  British  contention,  stat¬ 
ing  that  “these  words  are  such  as  would  naturally  suggest  themselves 
to  the  negotiators  of  1818  if  their  intention  had  been  to  express  a  com¬ 
mon  subjection  to  regulation,  as  well  as  a  common  right.”  That  is  to 
say,  whether  the  French  right  was  concurrent  or  not,  and  even  although 

1  Had  Gallatin  or  Rush  been  even  suspected  of  surrendering  American  rights,  Gallatin 
would  not  have  been  retained  in  the  service,  and  Rush  would  not  have  been  appointed 
Secretary  of  the  Treasury  in  1825  by  the  stickler  for  American  fishery  rights,  John  Quincy 
Adams. 
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the  exercise  of  that  right  was  unregulated  the  finding  of  the  Tribunal 
that  the  words  “in  common”  subjected  American  fishermen  to  regula¬ 
tion  rejects  the  identity,  destroys  the  analogy,  and  invalidates  the  con¬ 
clusions  sought  to  be  drawn  from  both.  Indeed  the  finding  of  the 
Tribunal  on  this  point  renders  discussion  of  the  French  Treaty  right 
useless  and  the  supposed  consequences  based  upon  principles  of  law 
applicable  to  the  French  Treaty  rights  irrelevant.1 

It  has  been  intimated  that  the  attitude  of  Great  Britain  toward  the 
regulation  of  American  fishing  rights  within  Newfoundland  waters  was 
such  as  to  suggest  that  the  claim  to  regulate  was  placed  upon  the  lowest 
ground  consistent  with  the  maintenance  and  exercise  of  sovereignty. 
It  therefore  appears  necessary  to  examine  what  regulation  of  American 
fishing  rights  was  attempted  from  the  conclusion  of  the  Convention  of 
1818  down  to  the  negotiations  which  led  to  the  formulation  and  sub¬ 
mission  of  the  issues  between  the  two  governments.  In  the  correspond¬ 
ence  passing  between  Lord  Salisbury  and  Mr.  Evarts  it  was  stated  that 
the  laws  in  force  at  the  time  of  the  Treaty  of  Washington  (May  8,  1871), 
(the  terms  of  which,  so  far  as  the  additional  fishing  grounds  granted  for 
ten  years  by  this  Treaty  are  concerned,  are  identical  with  the  Conven¬ 
tion  of  1818)  were  binding  upon  the  United  States,  because  the 
grantee  acquired  rights  as  defined  and  limited  at  the  time  of  the  grant, 
and  it  was  laid  down  by  Lord  Salisbury  as  a  fundamental  principle  that 
the  rights  secured  by  the  Treaty  of  1871  could  not  be  modified  by  sub¬ 
sequent  municipal  legislation.  It  is  true  that  Lord  Salisbury’s  suc¬ 
cessor,  Lord  Granville,  took  the  broader  ground  that  municipal  laws 
regulating  the  fishery  would  be  binding  upon  American  fishermen  in 
so  far  as  such  regulations  were  not  inconsistent  with  the  terms  of  the 
grant.  It  will  facilitate  the  discussion  of  the  subject  to  ascertain  what 
laws  were  in  effect  in  the  year  1818  respecting  the  Newfoundland  fish¬ 
eries  and  its  exercise,  because  the  statement  of  Lord  Salisbury  may  be 
regarded  as  a  statement  of  general  principle  applicable  to  the  construc¬ 
tion  of  treaties  in  general  and  as  an  admission  of  the  limitation  which 
the  treaty  placed  upon  future  action  of  the  grantor.  In  1906  Lord 
Elgin  stated,  on  behalf  of  the  British  government,  that  the  only  laws 
regulating  the  fishery  which  were  in  effect  in  the  year  1818  and  which, 
according  to  Lord  Salisbury,  were  binding  upon  the  United  States  were 
the  following. 

1  Although  France  was  not  a  party  to  the  arbitration,  the  Tribunal  felt  itself  justified 
in  passing  upon  the  nature  of  the  French  right,  saying,  “the  French  right,  designated  in 
1713  merely  ‘an  allowance’  (a  term  of  even  less  force  than  that  used  in  regard  to  the 
American  fisheries),  was  neverthless  converted,  in  practice,  into  an  exclusive  right.” 

Appendix,  p.  495;  Oral  Argument,  p.  1439. 
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“Light  dues  were  presumably  not  levied  in  1818,  seines  were  apparently  in  use, 
the  prohibition  of  Sunday  fishing  had  been  abolished  in  1776  (see  15  George  III,  Chap. 
31),  and  fishing-ships  were  exempted  from  entering  at  Custom-house,  and  required 
only  to  make  report  on  first  arrival  and  on  clearing  (see  same  Act).  United  States 
vessels  could,  on  the  basis  of  the  status  quo  in  1818,  only  be  asked  to  make  report  at 
custom-house  on  arrival  and  on  clearing.”  1 

Admitting  Lord  Salisbury’s  statement  to  be  correct  it  would  follow 
that  American  fishing  vessels  would  only  be  required  to  report  at  custom¬ 
houses  on  arrival  and  on  clearing,  that  light  dues  could  not  be  exacted, 
and  that  seines  might  be  used.  In  other  words,  the  manner  of  fishing 
was  unregulated  so  far  as  light  dues  and  seines  were  concerned,  and  the 
manner  was  only  regulated  in  the  requirements  of  the  customs  service, 
and  that  to  a  very  limited  extent.  The  prohibition  of  Sunday  fishing 
had  been  repealed  and  the  time  of  fishing  was  unregulated.  It  may  be 
said  that  existing  legislation  is  binding  per  se  upon  American  fishermen, 
and  that  the  local  sovereign  could  enact  future  legislation  subject  to  the 
protests  of  the  United  States;  but  the  language  of  Lord  Salisbury’s 
dispatch  would  seem  to  deprive  the  local  sovereign  of  the  right  to  pass 
such  legislation,  because,  speaking  for  his  government,  he  stated  as 
Secretary  of  State  that  Her  Majesty’s  Government  “have  always 
admitted  the  incompetence  of  the  Colonial  or  the  imperial  legislature 
to  limit  by  subsequent  legislation  the  advantages  secured  by  Treaty 
to  the  subjects  of  another  power.”2 

It  would  seem  that  this  passage  draws  a  clear  distinction  between 
legislation,  however  reasonable,  which  the  grantor  may  pass,  the  reason¬ 
ableness  of  which  may  be  corrected  by  diplomatic  protest,  and  legisla¬ 
tion  which  the  grantor  is  incompetent  to  pass,  because  in  the  first  case 
the  grantor  is  responsible  for  an  unreasonable  exercise  of  an  existing 
power,  whereas  in  the  second  case  the  power  itself  does  not  exist,  and 
therefore  the  legislation  is,  as  far  as  the  grantee  is  concerned,  null  and 
void.  Its  nullity  may  indeed  be  questioned  by  diplomatic  protest,  but 
the  nullity  arises  not  from  the  protest,  but  from  the  lack  of  power  to 
enact  legislation.  It  may  be  said  that  the  correspondence  referred  to 
the  Treaty  of  Washington,  not  to  the  Convention  of  1818,  but  the  terms 
of  the  grant  of  the  Treaty  of  Washington  of  1871,  in  so  far  as  fishing 
rights  were  concerned,  were  identical  with  the  grant  of  1818.  For 
example,  the  Convention  of  1818  granted  the  liberty,  within  specified 
limits,  to  the  inhabitants  of  the  United  States,  to  take  fish  “in  common 
with  the  subjects  of  His  Britannic  Majesty.”  The  Treaty  of  1871  pro- 

1  Lord  Elgin’s  telegram  to  Governor  MacGregor,  dated  August  8,  igo6.  (Appendix,  U.  S. 
Case,  Vol.  II,  p.  987.) 

2  Lord  Salisbury’s  note,  dated  April  3,  1880,  to  Mr.  Hoppin.  ( Appendix ,  p.  431;  Appen¬ 
dix,  British  Case,  p.  278;  Appendix,  U.  S.  Case,  p.  683.) 
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vided  that  “the  inhabitants  of  the  United  States  shall  have,  in  common 
with  the  subjects  of  Her  Britannic  Majesty,  the  liberty”  to  take  fish, 
for  a  term  of  years  and  within  the  regions  not  specified  by  the  Conven¬ 
tion  of  1818.  There  is  indeed  one  difference  which  strengthens  rather 
than  weakens  the  present  contention,  because,  by  the  Convention  of 
1818,  the  liberty  was  to  be  enjoyed  forever,  whereas,  under  the  Treaty 
of  1871,  for  a  period  of  ten  years.  (Articles  XVIII  and  XXXIII.)  It 
is  familiar  doctrine  that  like  terms  in  like  subject-matter  should  have  a 
like  interpretation. 

Bearing  in  mind  this  fundamental  canon  of  interpretation,  it  is  advis¬ 
able  to  pass  briefly  in  review  the  two  treaties  between  Great  Britain 
and  the  United  States  dealing  with  the  fishery  question,  in  which  the 
terms  of  the  grant  were  identical  with  the  Convention  of  1818,  in  order 
to  ascertain  the  understanding  placed  by  both  parties  upon  them  in  the 
matter  of  fishing  regulations'. 

The  two  treaties  in  question  are  the  Reciprocity  Treaty  of  1854  and 
the  Treaty  of  Washington  of  1871.  The  Reciprocity  Treaty  of  1854 
will  first  be  considered. 

The  Convention  of  1818  was  unaffected  by  subsequent  agreements, 
for  the  desire  of  the  United  States  was  to  obtain  a  participation  in  the 
fisheries  not  granted  by  the  Convention  of  1818.  The  Reciprocity 
Treaty,  therefore,  was  additional  to  and  supplemented  the  right  acquired 
or  recognized  by  the  Convention  of  1818.  It  is  frequently  asserted  that 
the  term  “right”  is  less  extensive  than  the  term  “liberty,”  and  a  great 
portion  of  the  argument  before  the  Tribunal  dealt  with  the  supposed 
distinction.  The  parties,  however,  have  uniformly  considered  “right” 
and  “liberty”  as  synonymous,  and  the  preamble  to  the  Reciprocity 
Treaty  of  1854  speaks  of  the  liberty  of  1818  as  “the  right  of  fishing  on 
the  coasts  of  British  North  America.”  It  will  be  recalled  that  John 
Adams,  one  of  the  negotiators  of  the  Treaty  of  1783,  considered  “right” 
and  “liberty”  as  synonymous  and  thought  it  unnecessary  to  contend 
for  a  word,  and  the  two  governments  have  used  the  two  words  inter¬ 
changeably. 

The  important  passage  for  present  consideration  is  the  wording  of  the 
grant,  which  was  that  “inhabitants  of  the  United  States  shall  have,  in 
common  with  the  subjects  of  Her  Britannic  Majesty,  the  liberty  to  take 
fish  of  every  kind,  except  shell-fish  [on  the  non-treaty  coast],  provided 
that,  in  so  doing,  they  do  not  interfere  with  the  rights  of  private  prop¬ 
erty,  or  with  British  fishermen,  in  the  peaceable  use  of  any  part  of  the 
said  coast  in  their  occupancy  for  the  same  purpose.”  If  Lord  Salisbury’s 
canon  of  interpretation  be  correct,  it  would  follow  that  the  United  States 
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did  not  take  the  additional  liberty  of  1854,  subject  to  future  local  regu¬ 
lations  inconsistent  with  the  terms  of  the  grant,  because  the  local  sover¬ 
eign  was  “incompetent”  to  enact  any  such  regulations  affecting  the 
inhabitants  of  the  United  States  in  their  prosecution  of  the  newly  granted 
fishery.  It  appears  that  the  Department  of  State  was  unfamiliar  with 
the  local  regulations  in  effect  at  the  time  of  the  treaty  and  that  Mr. 
Crampton,  British  Minister  at  Washington,  called  the  attention  of 
Mr.  Marcy,  then  Secretary  of  State,  to  the  existence  of  certain  local  acts 
and  regulations.  These  were  examined  by  Mr.  Marcy,  who,  in  a  cir¬ 
cular  issued  on  March  28,  1856,  considered  them  reasonable  and,  there¬ 
fore,  binding  upon  the  inhabitants  of  the  United  States  fishing  within 
the  regions  and  territories  opened  to  American  fishermen  by  the  Treaty 
of  1854.  It  will  be  noted  that  the  matter  involved  was  the  Reciprocity 
Treaty  of  1854,  not  the  Convention  of  1818,  and  that  the  Marcy  Circular 
was  prepared  for  the  information  and  guidance  of  American  fishermen 
availing  themselves  of  the  new  grant. 

The  Marcy  Circular  in  its  final  form  is  not  only  of  importance  as 
expressing  the  American  conception  of  the  rights  and  duties  of  American 
fishermen  under  the  Reciprocity  Treaty  of  1854,  but  it  has  had  the  good 
fortune  to  meet  with  the  commendation  of  Lord  Salisbury  and  the  Brit¬ 
ish  Government  and  was  relied  upon  by  British  counsel  in  the  argument 
before  the  Tribunal  as  a  correct  statement  of  the  status  of  American 
fishermen  within  British  jurisdiction.1 

The  circular  in  question  went  through  several  forms,  owing  to  the 
fact  that  the  original  draft  was  unsatisfactory  to  the  British  Minister, 
and  Mr.  Marcy,  taldng  note  of  the  objections  made  to  his  proposed  cir¬ 
cular,  was  unwilling  to  modify  it  in  the  manner  proposed  by  the  British 
Minister.  The  completed  document  was  not  wholly  satisfactory  to  the 
British  Minister,  but  it  contained  the  final  concessions  which  Mr.  Marcy 
was  willing  to  make.  The  circular  is  as  follows: 

“It  is  understood  that  there  are  certain  Acts  of  the  British  North  American  Colonial 
legislatures,  and  also,  perhaps,  Executive  Regulations,  intended  to  prevent  the  wanton 
destruction  of  the  fish  which  frequent  the  coasts  of  the  Colonies,  and  injuries  to  the 
fishing  thereon.  It  is  deemed  reasonable  and  desirable  that  both  the  United  States 
and  British  fishermen  should  pay  a  like  respect  to  such  laws  and  regulations,  which 
are  designed  to  preserve  and  increase  the  productiveness  of  the  fisheries  on  those 
coasts.  Such  being  the  object  of  these  laws  and  regulations,  the  observance  of  them 
is  enjoined  upon  the  citizens  of  the  United  States  in  like  manner  as  they  are  observed 

1  Lord  Salisbury’s  note,  dated  April  3,  1880,  to  Mr.  Hoppin.  ( Appendix ,  p.  431;  Appen¬ 
dix,  British  Case,  p.  278;  Appendix,  U.  S.  Case,  p.  683.) 

Sir  Robert  Finlay  said  that  the  circular  “contains  an  express  statement  in  the  clearest 
terms  of  the  doctrine  for  which  Great  Britain  is  now  contending  before  this  Tribunal.”  (Oral 
Argument,  Vol.  I,  p.  1x2.) 
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by  British  subjects.  By  granting  the  mutual  use  of  the  inshore  fisheries  neither 
party  has  yielded  its  rights  to  civil  jurisdiction  over  a  marine  league  along  its 
coasts. 

“  Its  laws  are  as  obligatory  upon  the  citizens  or  subjects  of  the  other  as  upon  its 
own.  The  laws  of  the  British  Provinces  not  in  conflict  with  the  provisions  of  the 
Reciprocity  Treaty  would  be  as  binding  upon  the  citizens  of  the  United  States  within 
that  jurisdiction  as  upon  British  subjects.  Should  they  be  so  framed  or  executed  as 
to  make  any  discrimination  in  favor  of  the  British  fishermen,  or  to  impair  the  rights 
secured  to  American  fishermen  by  that  Treaty,  those  injuriously  aSected  by  them  will 
appeal  to  this  Government  for  redress. 

“In  presenting  complaints  of  this  kind,  should  there  be  cause  for  doing  so,  they 
are  requested  to  furnish  the  Department  of  State  with  a  copy  of  the  law  or  regulation 
which  is  alleged  injuriously  to  affect  their  rights  or  to  make  an  unfair  discrimination 
between  the  fishermen  of  the  respective  countries,  or  with  a  statement  of  any  supposed 
grievance  in  the  execution  of  such  law  or  regulation,  in  order  that  the  matter  may  be 
arranged  by  the  two  governments. 

“You  will  make  this  direction  known  to  the  masters  of  such  fishing  vessels  as 
belong  to  your  port  in  such  a  manner  as  you  may  deem  most  advisable.’’ 1 

It  will  be  noted  that  the  circular  refers  exclusively  to  that  part  of  the 
coast,  not  covered  by  the  Convention  of  1818,  which,  as  previously  stated, 
was  opened  up  to  American  fishermen  by  the  Reciprocity  Treaty  of  1854, 
and  the  acts  and  executive  regulations  referred  to  in  the  circular  and 
appended  to  it  are  existing,  not  prospective.  Mr.  Marcy  says  generally 
that  the  acts  and  executive  regulations  are  intended  to  prevent  the 
destruction  of  fish,  and  that  it  is  both  reasonable  and  desirable  that 
American  and  British  fishermen  “should  pay  a  like  respect  to  such  laws 
and  regulations,  which  are  designed  to  preserve  and  increase  the  produc¬ 
tiveness  of  the  fisheries  on  those  coasts,”  and  as  such  is  the  object 
of  the  laws  and  regulations  in  question  “the  observance  of  them  is 
enjoined  upon  the  citizens  of  the  United  States  in  like  manner  as  they 
are  observed  by  British  subjects.”  That  is  to  say,  existing  legislation 
designed  to  preserve  and  increase  the  productiveness  of  the  fishery  is 
binding  upon  all  fishermen.  In  the  next  place  Mr.  Marcy  states  in 
general  terms  that  each  contracting  party  possesses  the  right  which  it 
has  not  yielded  “to  civil  jurisdiction  over  a  marine  league  along  its 
coast,”  and  that  its  laws  bind  all  alike. 

By  way  of  illustration  Mr.  Marcy  next  states  that  the  laws  of  the 
British  provinces  not  in  conflict  with  the  provisions  of  the  Reciprocity 
Treaty  would  be  as  binding  on  the  citizens  of  the  United  States  within 
that  jurisdiction  as  upon  British  subjects.  That  is  to  say,  existing  laws 
not  in  conflict  with  the  Reciprocity  Treaty  bind  Briton  and  American 
alike.  If  they  are  in  conflict,  however,  the  treaty  would  suspend  the 

>  Appendix,  p.  478;  Appendix,  British  Case,  p.  209. 
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law  as  far  as  the  United  States  is  concerned,  because  it  is  a  settled  prin¬ 
ciple  of  American  jurisprudence  that  a  treaty  as  the  law  of  the  land 
annuls  inconsistent  provisions  of  local  legislation.  Future  laws  con¬ 
sistent  with  the  provisions  of  the  Reciprocity  Treaty  would  be  valid 
and  binding,  because  “neither  party  has  yielded  its  right  to  civil  juris¬ 
diction  over  a  marine  league  along  its  coast.”  It  is  presumed  that  the 
legislature  acts  within  its  power,  and  all  doubts  on  this  point  should 
be  decided,  not  by  the  fishermen  on  the  spot,  but  by  their  government 
on  appeal,  and  any  law  or  regulation  will  be  objectionable  if  in  fact  or 
in  execution  it  discriminates  in  favor  of  British  fishermen,  or  if  it  impairs 
the  right  secured  to  American  fishermen  by  the  Reciprocity  Treaty. 
The  treaty  is  the  measure  of  the  right.  Legislation  inconsistent  with  the 
treaty  is  without  effect,  but  this  matter  is  to  be  determined  by  the 
diplomatic  intervention  of  the  United  States,  not  by  action  of  American 
fishermen  alleging  an  injury  to  their  fishing  rights.  Such  is  the  Ameri¬ 
can  interpretation  of  the  Marcy  Circular,  and  it  would  seem  that  this 
interpretation  is  neither  false  nor  strained. 

The  British  interpretation,  on  the  contrary,  regards  the  circular  as 
an  admission  that  American  fishermen  frequenting  British  waters  are 
subjected  to  local  legislation  (for  which  under  Lord  Salisbury’s  interpre¬ 
tation  an  express  clause  would  be  necessary  for  future  legislation),  and 
that  the  local  sovereign  retaining  “its  right  to  civil  jurisdiction  over  a 
marine  league  along  its  coast”  might  regulate  the  fishery,  provided  such 
regulation  be  not  inconsistent  with  the  terms  of  the  treaty.  Should  it, 
however,  be  inconsistent  with  the  treaty,  the  question  is  one  for  diplo¬ 
matic  negotiation  between  the  two  countries,  with  the  presumption  in 
favor  of  the  reserved  right  of  Great  Britain  as  local  sovereign,  provided 
the  regulations  do  not  discriminate  in  favor  of  British  fishermen.  In 
other  words,  equality  under  the  treaty  is  the  test  and,  if  equality 
be  preserved,  the  regulation  is  effective  even  though  it  be  not  consented 
to  by  the  American  Government. 

The  matter  is  not  free  from  doubt,  and  if  the  British  interpretation 
is  correct,  the  circular  is  an  admission  against  American  interests,  just 
as  Lord  Salisbury’s  admissions  under  the  Treaty  of  1871  are  admissions 
against  Great  Britain.  The  Reciprocity  Treaty  was  terminated  by  the 
United  States  in  1866  and,  from  1866  until  the  Treaty  of  Washington  in 
1871,  the  Convention  of  1818  was  the  measure  of  American  fishing 
rights  in  British  American  waters.  In  the  interval  between  the  abroga¬ 
tion  of  the  Reciprocity  Treaty  of  1854  and  the  Treaty  of  Washington, 
Mr.  Boutwell,  Secretary  of  the  Treasury,  issued  a  circular  to  inform 
American  fishermen  of  their  rights  and  duties  in  Canadian  waters.  In 
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the  amended  circular  of  June  9,  1870,  Mr.  Boutwell,  after  reciting  the 
provisions  of  the  Convention  of  1818,  stated: 

“  Fishermen  of  the  United  States  are  bound  to  respect  the  British  laws  and  regu¬ 
lations  and  preservation  of  the  fisheries  to  the  same  extent  to  which  they  are  appli¬ 
cable  to  British  or  Canadian  fishermen.” 1 

American  counsel  confined  this  circular  to  the  non-treaty  waters  and 
did  not  see  in  it  an  admission  of  local  regulation  and  control.  British 
counsel  viewed  it  as  a  general  warning  to  American  fishermen  and  re¬ 
garded  it  as  an  admission  against  interest  and  as  inconsistent  with  the 
American  contention. 

If  the  American  interpretation  of  the  circular  is  correct,  there  is  no 
admission;  if,  on  the  contrary,  the  British  interpretation  is  correct,  the 
circular  is  a  serious  admission.  In  this  latter  point  of  view  the  circular 
is  inconsistent  with  the  attitude  of  the  United  States,  as  shown  in  the 
correspondence  arising  out  of  the  Fortune  Bay  incident,  conducted  by 
the  duly  authorized  mouthpieces  of  foreign  affairs,  Mr.  Evarts,  Secre¬ 
tary  of  State,  and  Lord  Salisbury,  Secretary  of  State  for  Foreign  Affairs, 
which  will  presently  be  discussed  at  length  and  in  detail.  By  the  Treaty 
of  May  8,  1871,  the  Alabama  Claims  were  submitted  to  arbitration  and 
advantage  was  taken  of  these  negotiations  to  insert  a  reciprocal  clause 
in  the  treaty,  by  which  American  citizens  were  to  be  admitted  to  the 
fishing  grounds  renounced  by  the  Convention  of  1818  and  British  sub¬ 
jects  admitted  to  the  American  fisheries.  This  subject  was  dealt  with 
in  Article  XVIII,  the  material  portions  of  which  follow: 

“It  is  agreed  by  the  High  Contracting  Parties  that  .  .  .  the  inhabitants  of  the 
United  States  shall  have  in  common  with  the  subjects  of  Her  Britannic  Majesty,  the 
liberty  ...  to  take  fish  of  every  kind,  except  shell-fish  (for  a  period  of  ten  years); 
provided  that,  in  so  doing,  they  do  not  interfere  with  the  rights  of  private  property,  or 
with  British  fishermen,  in  the  peaceable  use  of  any  part  of  the  said  coasts  in  their 
occupancy  for  the  same  purpose.” 

It  was  asserted  by  the  British  but  not  admitted  by  the  American 
negotiators  that  the  British  were  more  profitable  than  the  Ameri¬ 
can  waters  (Article  XXII),  and  an  arbitration  was  provided  for  to 
determine  “the  amount  of  any  compensation  which  .  .  .  ought  to  be 
paid  by  the  Government  of  the  United  States  to  the  Government  of 
Her  Britannic  Majesty  in  return  for  the  privileges  accorded  to  the  citi¬ 
zens  of  the  United  States  under  Article  XVIII  of  this  Treaty.”  (Article 
XXII,  Treaty  of  1871.) 

Article  XVIII  is  substantially  identical  with  the  first  article  of  the 
Reciprocity  Treaty  of  1854,  and  the  terms  of  both  identical  with  the 

1  Appendix,  pp.  479,  480;  Appendix,  British  Case,  p.  249. 
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Convention  of  x 8 1 8 ;  namely,  that  “the  inhabitants  of  the  United  States 
shall  have,  in  common  with  the  subjects  of  His  Britannic  Majesty,  the 
liberty”  for  the  term  of  ten  years  “to  take  fish  of  every  kind,  except 
shell-fish.”  Article  XXXII,  substantially  a  reproduction  of  Article  VI 
of  the  Reciprocity  Treaty  of  1854,  extended  the  treaty  to  Newfoundland. 
As,  however,  the  terms  of  this  article  are  important  and  gave  rise  to  an 
interpretation  on  the  part  of  the  United  States  of  the  right  of  local 
regulation  it  is  quoted  in  full: 

“Article  XXXII.  It  is  further  agreed  that  the  provisions  and  stipulations  of 
Articles  XVIII  to  XXV  of  this  Treaty,  inclusive,  shall  extend  to  the  Colony  of  New¬ 
foundland,  so  far  as  they  are  applicable.  But  if  the  Imperial  Parliament,  the  Legis¬ 
lature  of  Newfoundland,  or  the  Congress  of  the  United  States,  shall  not  embrace  the 
Colony  of  Newfoundland  in  their  laws  enacted  for  carrying  the  foregoing  Articles  into 
effect,  then  this  Article  shall  be  of  no  effect;  but  the  omission  to  make  provision  by 
law  to  give  it  effect,  by  either  of  the  legislative  bodies  aforesaid,  shall  not  in  any  way 
impair  any  other  Article  of  this  Treaty.” 1 

The  United  States  was  willing  to  include  Newfoundland  in  the  terms 
of  the  treaty,  and  Newfoundland  was  willing  to  become  a  party  to  its 
terms.  The  Newfoundland  Legislature,  however,  in  acceding  to  the 
treaty,  enacted  that  “all  Lawrs  of  this  Colony  which  operate  to  prevent 
the  said  Articles  from  taking  full  effect,  shall,  so  far  as  they  so  operate,  be 
suspended  and  have  no  effect  during  the  period  mentioned  in  the  Article 
numbered  Thirty-three  in  the  Schedule  to  this  Act:  Provided  that  such 
laws,  rules  and  regulations  relating  to  the  time  and  manner  of  prose¬ 
cuting  the  Fisheries  on  the  coasts  of  this  Island,  shall  not  be  in  any  way 
affected  by  such  suspension.”  2 

On  Lord  Salisbury’s  theory  that  existing  legislation  would  bind  the 
parties  to  the  treaty,  unless  specifically  excluded,  all  existing  rules  and 
regulations  relating  to  the  time  and  manner  of  prosecuting  the  fisheries 
in  Newfoundland  waters  would  bind  American  fishermen  in  such 
waters.  It  was  explained  by  the  British  Government  that  there  were 
but  two  Newfoundland  laws  regulating  “the  time  and  manner  of  prose¬ 
cuting  the  fisheries”;  namely,  the  statutes  of  i860  and  1862  regulating 
“the  contrivances  for  taking  herring  and  salmon  and  the  method  and 
time  for  using  these  contrivances.”  3 

The  United  States,  however,  was  unwilling  to  extend  to  Newfound¬ 
land  the  provisions  of  the  Treaty  of  Washington,  subject  to  existing 
rules  and  regulations  affecting  the  time  and  manner  of  prosecuting  the 

1  “This  article  terminated  July  i,  1885,  on  notice  by  United  States.”  (Malloy’s  Treaties 
and  Conventions,  Vol.  I,  p.  713.) 

2  Appendix,  British  Case,  p.  706.  Appendix,  U.  S.  Counter  Case,  p.  86. 

3  Appendix,  U.  S.  Counter  Case,  p.  197. 
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fisheries.  When  the  Act  of  Newfoundland  was  transmitted  by  the 
British  Minister  to  Secretary  Fish,  he  called  attention  to  the  fact  that 
the  suspension  of  Newfoundland  laws  was  qualified,  and  that  “the  pro¬ 
viso  referred  to  contemplates  a  restriction,  in  point  of  time,  of  the  herring 
fisheries  on  the  western  coast  of  the  island.”  Mr.  Fish  evidently  believed 
that  a  right  to  regulate  would  not  arise  by  implication,  but  solely  from 
the  express  provisions  of  the  treaty. 

“I  regret,  therefore,  that  the  Act  of  the  Legislature  of  Newfoundland,  which  re¬ 
serves  a  right  to  restrict  the  American  right  of  fishing,  within  certain  periods  of  the 
year,  does  not  appear  to  be  such  consent  on  the  part  of  the  Colony  of  Newfoundland 
to  the  application  of  the  stipulations  and  provisions  of  Articles  18  to  25  of  the 
Treaty.”  1 

He,  therefore,  considered  the  Newfoundland  Act  unacceptable  by 
reason  of  the  reservation,  and  refused,  on  behalf  of  the  United  States, 
to  extend  to  Newfoundland  the  provisions  of  the  Treaty  of  Washington, 
unless  the  act  was  amended  by  the  omission  of  the  right  to  regulate 
the  time  and  manner  of  prosecuting  the  fisheries  within  Newfoundland 
waters.  After  much  discussion  Newfoundland  yielded  to  Secretary 
Fish’s  objections,  eliminated  the  unacceptable  proviso,  and  added  the 
words  “any  law  of  this  Colony  to  the  contrary  notwithstanding.”  2 

If  it  be  borne  in  mind  that  the  terms  of  the  grant  of  the  Treaty  of 
1871  and  the  Convention  of  1818  were  identical,  the  importance  of 
Mr.  Fish’s  interpretation  of  the  Treaty  of  1871  becomes  at  once  evident. 
For  if  the  Treaty  of  1871  did  not  give  Newfoundland  the  right  to  regu¬ 
late  the  time  and  manner  of  fishing,  it  is  difficult  to  see  how  the  Conven¬ 
tion  of  1818  gave  this  right,  and  if  the  United  States  was  not  to  be  bound 
by  existing  legislation,  regulating  the  time  and  manner  of  fishing,  a  for¬ 
tiori,  it  was  not  to  be  affected  by  future  legislation  to  which  it  did  not 
consent.  The  transaction  is  not  merely  important  as  an  expression  of 
the  American  view  of  the  status  created  by  the  grant  of  1871  and  of 
1818,  but  the  action  of  Newfoundland,  in  modifying  existing  legislation 
under  pressure  from  the  United  States,  taxed  Great  Britain  and  New¬ 
foundland  with  knowledge  of  the  American  view  that  the  fisheries  under 
the  Treaty  of  1871  were  not  to  be  regulated  so  far  as  the  United  States 
was  concerned  without  its  consent,  and  the  modified  statute  of  New¬ 
foundland  must  be  considered  as  a  concession  to,  if  not  an  acceptance 
of,  this  view.  The  modified  act  being  thus  unobjectionable,  Newfound¬ 
land  was  admitted  under  proclamation  to  the  benefit  of  the  treaty. 

Further  light  is  thrown  upon  the  subject  by  the  Halifax  award  of 
1877  provided  for  by  Article  XXII  just  quoted  of  the  Treaty  of 

1  Appendix,  U.  S.  Counter  Case,  p.  196.  2  Appendix,  British  Case,  p.  706. 
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1871  and  the  discussion  to  which  it  gave  rise.  Great  Britain  main¬ 
tained  that  the  liberty  granted  to  the  United  States  to  fish  within 
British  waters  additional  to  the  Convention  of  1818  was  much  more 
valuable  to  the  United  States  than  the  liberty  granted  to  British  subjects 
to  fish  in  American  waters,  and  Article  XXII  of  the  Treaty  of  Washington 
provided  for  the  appointment  of  a  commission  to  determine  the  differ¬ 
ence  in  value  between  the  liberties  and  assess  the  sum  of  money  which 
the  United  States  should  pay  to  Great  Britain.  The  commission 
met  at  Halifax  in  1877  and  awarded  the  sum  of  $5,500,000  to  Great 
Britain. 

Concluded  for  a  period  of  ten  years,  the  Treaty  of  1871  was  to  remain 
in  effect  for  two  years  after  its  denunciation  by  either  party  at  the  expi¬ 
ration  of  ten  years,  so  that  the  American  fishermen  were  to  possess  the 
right  to  fish  within  Newfoundland  waters  granted  by  the  treaty  and  to 
use  the  land  to  dry  the  catch  for  a  period  of  twelve  years. 

The  award  of  $5,500,000  was  calculated  upon  the  benefit  which  the 
Treaty  of  Washington  gave  to  the  citizens  of  the  United  States  in  excess 
of  the  benefits  enjoyed  by  British  subjects  by  virtue  of  the  treaty,  and 
in  reaching  the  award,  the  annual  value  of  the  privileges  granted  to 
American  fishermen  was  determined  and  multiplied  by  twelve.  It  is 
obvious  that  local  regulations  during  the  life  of  the  treaty  but  after  the 
date  of  the  award  (1877)  might  have  decreased  the  value  of  the  fisheries. 
It  is  fair  to  assume  that  the  commission  regarded  the  rights  and  privi¬ 
leges  under  the  treaty  as  not  subject  to  change,  as  otherwise  their  award 
would  have  been  manifestly  unjust.1 

The  incident  of  Fortune  Bay  and  the  correspondence  between  Great 
Britain  and  the  United  States  in  regard  to  it  brought  into  clear  light 
the  British  and  American  views  regarding  the  interpretation  of  the 
Treaty  of  Washington,  the  terms  of  which  were  similar,  as  admitted 
in  the  correspondence,  to  the  terms  of  the  Convention  of  1818,  and 
the  incident  therefore  serves  as  an  interpretation  of  the  Convention  of 
1818. 

On  Sunday,  January  6,  1878,  some  twenty-two  American  fishing 
vessels  were  within  Fortune  Bay,  a  region  covered  by  the  Treaty  of 
Washington,  but  not  covered  by  the  Convention  of  1818.  It  appears 
that  a  school  of  herring  had  entered  the  bay  and  that  the  American 
vessels  proceeded  to  catch  the  fish  by  means  of  seines.  They  were 
interrupted  in  their  fishery  and  prevented  from  fishing  by  mob  violence, 

1  For  the  organization  of  the  Halifax  Commission,  its  proceedings,  the  nature  and  extent 
of  the  claims  presented  and  the  award,  see  Moore,  “International  Arbitrations  to  which  the 
United  States  has  been  a  Party.”  (Vol.  I,  pp.  7°3~753  ) 
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so  that  the  American  vessels  were  wholly  deprived  of  the  catch.  The 
British  Government  maintained  that  the  action  of  the  Americans  was 
illegal,  for  three  reasons: 

First,  that  the  Americans  used  seines  for  catching  herring  in  direct 
violation  of  the  law  of  Newfoundland  of  the  year  of  1862,  which  pro¬ 
vided  that 

“no  person  shall  haul  or  take  herring  by  or  in  a  seine  or  other  such  contrivance 
on  or  near  any  part  of  the  coast  of  this  colony  or  of  its  dependencies,  or  in  any  of 
the  bays,  harbors,  or  other  places  therein,  at  any  time  between  the  20th  day  of 
October  and  the  25th  of  April.” 

Second;  that  the  American  fishing  vessels  in  fishing  on  Sunday  vio¬ 
lated  Section  4,  Chapter  7,  of  an  act  passed  April  26,  1876,  which  pro¬ 
vided  that 

“no  person  shall,  between  the  hours  of  twelve  o’clock  on  Saturday  night  and  twelve 
o’clock  on  Sunday  night,  haul  or  take  any  herring,  caplin  or  squid,  with  net,  seines, 
bunts,  or  any  such  contrivance  for  the  purpose  of  such  hauling  or  taking.” 

And  — 

Third,  that  American  fishermen  were  barring  fish  in  violation  of  a  New¬ 
foundland  statute  of  the  year  1862  which  forbade  the  barring  of  herring.' 

It  will  be  noticed  that  two  out  of  the  three  transactions  concerned  the 
manner  of  fishing,  and  were  a  violation  of  local  statutes  of  the  year  1862; 
that  is  to  say,  of  local  statutes  in  existence  at  the  date  of  the  Treaty  of 
Washington,  and  that  the  third  violation  related  to  the  time  of  taking 
fish,  namely,  Sunday,  in  contravention  of  a  local  statute  not  in  existence 
when  the  treaty  was  concluded  but  passed  subsequently,  in  the  year  1876. 

It  will  be  recalled  that  the  United  States  refused  to  extend  the  pro¬ 
visions  of  the  Treaty  of  Washington  to  Newfoundland,  because  in  adher¬ 
ing  to  the  treaty  Newfoundland  provided  that  “rules  and  regulations 
as  to  the  time  and  manner  of  prosecuting  the  fishery  on  the  coast  of  this 
Island  shall  not  be  in  any  way  affected  by  such  suspension”;  that  Mr. 
Fish,  as  Secretary  of  State,  objected  specifically  to  the  non-suspension 
of  regulations  relating  to  the  time  and  manner,  and  that  as  a  result  of 
discussion  the  Newfoundland  act  of  adherence  omitted  the  objection¬ 
able  passage  and  strengthened  the  suspension  clause  by  the  words  “any 
law  of  this  Colony  to  the  contrary  notwithstanding.”  It  would  seem, 
therefore,  that  local  regulations  regarding  the  time  and  manner  of  fish¬ 
ing,  although  in  existence  at  the  date  of  the  treaty,  were  not  applicable 
to  American  fishermen.  The  prohibition  of  Sunday  fishing  was  a  regu¬ 
lation  affecting  the  time,  and  would  seem  to  be  covered  by  Mr.  Fish’s 
general  objection,  but  the  statute  in  question  was  subsequent  to  the 
treaty  and,  therefore,  was  doubly  objectionable,  because  it  was  not  in 

1 Appendix ,  pp.  416,  4iy;  Appendix,  U.  S.  Case,  p.  652;  Appendix,  British  Case,  p.  268. 
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existence  at  the  time  of  the  conclusion  of  the  treaty  and  the  obligation 
to  observe  it  was  not  assumed,  and  because  of  Lord  Salisbury’s  state¬ 
ment  that  the  Colonial  Legislature  was  incompetent  (to  pass  legislation 
subsequent  to  the  treaty  in  violation  of  its  terms)  would  render  the 
prohibition  inapplicable  to  American  fishermen  without  the  consent  of 
the  United  States. 

The  American  view  is  clearly  put  in  Mr.  Evarts’  correspondence,  as 
appears  from  the  following  extracts: 

“This  Government  conceives  that  the  fishery  rights  of  the  United  States,  con¬ 
ceded  by  the  Treaty  of  Washington,  are  to  be  exercised  wholly  free  from  the  restraints 
and  regulations  of  the  Statutes  of  Newfoundland,  now  set  up  as  authority  over  our 
fishermen,  and  from  any  other  regulations  of  fishing  now  in  force  or  that  may  hereafter 
be  enacted  by  that  government. 

“It  may  be  said  that  a  just  participation  in  this  common  fishery  by  the  two  parties 
entitled  thereto  may,  in  the  common  interest  of  preserving  the  fishery  and  preventing 
conflicts  between  the  fishermen,  require  regulation  by  some  competent  authority. 
This  may  be  conceded.  But  should  such  occasion  present  itself  to  the  common  appre¬ 
ciation  of  the  two  Governments,  it  need  not  be  said  that  such  competent  authority 
can  only  be  found  in  a  joint  convention  that  shall  receive  the  approval  of  Her  Majesty’s 
Government  and  our  own.  Until  this  arrangement  shall  be  consummated,  this  Gov¬ 
ernment  must  regard  the  pretension  that  the  legislation  of  Newfoundland  can  regulate 
our  fishermen’s  enjoyment  of  the  treaty  right  as  striking  at  the  treaty  itself. 

“  It  asserts  an  authority  on  one  side,  and  a  submission  on  the  other,  which  has  not 
been  proposed  to  us  by  Her  Majesty’s  Government,  and  has  not  been  accepted  by 
this  Government.  I  cannot  doubt  that  Lord  Salisbury  will  agree  that  the  insertion 
of  any  such  element  in  the  Treaty  of  Washington  would  never  have  been  accepted 
by  this  Government,  if  it  could  reasonably  be  thought  possible  that  it  could  have  been 
proposed  by  Her  Majesty’s  Government.  The  insertion  of  any  such  proposition  by 
construction  now  is  equally  at  variance  with  the  views  of  this  Government.”  1 

The  evidence  submitted  by  the  British  Government  before  the  Hali¬ 
fax  Commission  proved  that  the  United  States  had  used  the  nets  and 
other  instrumentalities  forbidden  by  local  statutes  of  1862  apd  that 
the  increased  value  of  the  catch  by  means  of  such  instrumentalities 
swelled  the  amount  of  the  award.  Mr.  Evarts,  therefore,  held  that 
Great  Britain  was  estopped  from  denying  the  right  of  Americans  to 
fish  in  a  manner  and  at  a  time  which  they  had  purchased  by  the  Treaty 
of  1871  and  paid  for  by  the  Halifax  award.  It  is  also  evident  that  as 
the  award  included  twelve  years,  not  merely  the  fractions  of  time  between 
the  going  into  effect  of  the  treaty  and  the  Halifax  award  of  1877,  it 
presupposed  the  right  of  American  fishermen  to  continue  to  take  fish 
during  the  future  as  in  the  past.  Otherwise  the  United  States  would 
have  paid  the  full  price  for  a  free  fishery,  although  subject  to  be  deprived 

i  Sept.  28,  1878.  Mr.  Evarts  to  Mr.  Welsh,  Appendix,  p.  416;  Appendix,  U.  S.  Case, 
Vol.  II,  p.  652. 


lxxviii 


INTRODUCTION 


of  its  beneficial  enjoyment  by  local  statute.  The  interpretation  of  the 
British  Government  was,  therefore,  in  fact  the  same  as  the  American 
interpretation  in  law,  and  after  much  correspondence  the  British  Govern¬ 
ment  paid  an  indemnity  to  the  United  States  of  $75,000  for  the  outrages 
upon  American  fishermen  in  Fortune  Bay,  although  in  so  doing  it  was 
expressly  stated  that  the  payment  was  not  to  prejudice  the  views  of 
either  party  to  the  controversy. 

The  Treaty  of  Washington  expired  in  1886  and  the  United  States 
was  thrown  back  upon  the  Convention  of  1818  as  the  measure  of  its 
fishing  rights  in  British  American  waters.  The  first  attempt  to  enforce 
local  regulations  against  American  fishermen  under  the  Convention  of 
1818  appears  only  to  have  occurred  in  the  year  1905,  in  respect  to  the 
Newfoundland  Foreign  Fishing  Vessels  Act  of  that  year,  an  act  which 
gave  rise  to  the  discussion  between  Mr.  Root  and  Sir  Edward  Grey, 
which  has  already  been  set  forth,  and  which  resulted  in  the  Arbitration 
of  1910.  It  will  be  seen,  therefore,  that  the  discussion  of  the  question 
of  local  regulation,  arising  out  of  the  Reciprocity  Treaty  of  1854  and  the 
Treaty  of  Washington  of  1871,  was  not  academic  and  throws  a  strong 
light  upon  the  correct  interpretation  of  the  Convention  of  1818.  Mr. 
Marcy’s  Circular  notifying  American  fishermen  of  the  Reciprocity  Treaty 
stated  generally  that  they  were  subjected  to  existing  local  regulations 
which  had  been  shown  to  him  and  which  he  approved.  Mr.  Fish’s  atti¬ 
tude  in  1873  negatived  the  right  of  Newfoundland  to  affect  by  local 
legislation  American  fishermen  within  Newfoundland  waters  in  the  man¬ 
ner  and  time  of  fishing,  and  made  the  suspension  of  such  local  legisla¬ 
tion  a  condition  precedent  upon  the  admission  of  Newfoundland  to  the 
benefits  of  the  Treaty  of  Washington.  Newfoundland  complied  with 
the  demands  of  the  United  States  in  this  matter  by  suspending  the 
effect  of  local  legislation,  “any  law  of  this  Colony  to  the  contrary  not¬ 
withstanding.”  Mr.  Evarts  as  Secretary  of  State,  in  considering  a  con¬ 
crete  case  —  namely,  the  Fortune  Bay  outrage — maintained  that  local 
regulations  affecting  the  time  and  manner  of  fishing  of  American  fisher¬ 
men  under  the  Treaty  of  Washington  did  not  bind  such  fishermen,  and 
Lord  Salisbury  admitted,  in  the  course  of  the  same  correspondence,  that 
American  fishermen  were  only  subject  to  local  legislation  existing  at 
the  time  of  the  treaty;  that  the  colonial  legislature  was  incompetent  to 
pass  legislation  restricting  or  limiting  the  rights  granted  by  the  treaty, 
because  British  sovereignty  was  limited  by  the  obligations  of  the  treaty. 

It  would  seem,  therefore,  that  the  views  of  the  United  States  were 
clearly  determined,  and  formed  upon  mature  consideration,  not  merely  of 
the  reasonable  and  necessary  interpretation  of  the  provisions  of  the  treaty, 
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but  by  that  close  and  thorough  interpretation  which  results  from  the 
examination  of  a  concrete  case.  It  is,  therefore,  not  improbable  that 
Great  Britain  may  have  consented  to  the  form  of  the  submission,  namely, 
that  local  legislation  in  the  matter  of  the  manner  and  time  should  be 
reasonable,  because  of  the  correspondence  and  experience  had  in  the 
interpretations  of  the  Treaties  of  1854  and  1871,  which  were,  as  has  been 
repeatedly  said,  identical  in  terms  of  grant  with  the  Convention  of  1818. 

Finally,  a  suspicion  or  fear  that  the  law  involved  favored  in  principle 
the  American  contention  may  have  influenced  the  negotiators  and  must 
assuredly  have  influenced  British  counsel  in  the  admission  that  the  Treaty 
of  1818  was  a  limitation  upon  British  sovereignty  to  such  a  degree  that 
the  question  of  reasonableness  was  not  to  be  determined  alone  by  Great 
Britain.  As  the  Tribunal  based  its  judgment  on  the  form  of  submission 
and  the  admission  of  counsel,  it  is  necessary  to  examine  the  reasons 
which  either  did  or  might  be  supposed  to  influence  the  admissions  upon 
which  the  award  of  the  Tribunal  was  predicated. 

The  United  States  has  consistently  maintained  from  the  Treaty  of 
Versailles  of  1783  to  the  present  arbitration  that  the  right  to  take,  dry,  and 
cure  fish  within  the  British  dominions  of  North  America  was  more  than 
a  permission  or  a  license;  that  it  was  a  permanent  right  of  a  territorial 
nature,  similar  in  its  consequences  to  the  establishment  of  a  boundary 
between  Great  Britain  and  the  United  States,  unaffected  by  war,  sub¬ 
ject  to  modification  and  regulation  by  consent  of  the  United  States  and 
to  loss  by  renunciation  or  conquest.  If  this  view  be  correct,  the  War 
of  1812  suspended  the  exercise  of  the  right  within  British  jurisdiction, 
but  did  not  abrogate  it,  and  the  right  would  revive  without  express  stip¬ 
ulation  or  agreement  of  the  parties. 

The  British  Government  has  consistently  considered  the  liberty  to 
take,  dry,  and  cure  fish  within  British  jurisdiction  as  a  commercial  privi¬ 
lege  or  license,  temporary  in  its  nature,  subject  to  the  vicissitudes  of  war, 
and  subject  likewise  to  British  regulation  in  its  exercise,  provided  that 
the  regulation  be  not  inconsistent  with  the  terms  of  the  treaty,  which  is 
admitted  to  be  a  restriction  upon  British  sovereignty.  It  would  prob¬ 
ably  be  more  correct  to  say  that  Great  Britain  considered  the  Treaty 
of  1783  and  its  successor,  the  Convention  of  1818,  as  a  restriction  upon 
the  exercise  of  sovereignty  rather  than  upon  sovereignty  itself,  because 
a  restriction  upon  the  exercise  would  leave  sovereignty  intact  and  by 
virtue  of  the  sovereign  power  rules  and  regulations  might  be  issued 
even  although  they  were  inconsistent  with  the  provisions  of  the  treaty. 
The  American  contentions,  on  the  contrary,  regard  the  treaty  as  con¬ 
veying  to  the  United  States  the  right  to  take,  dry,  and  cure  fish,  and  to 
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the  extent  of  the  right  granted,  Great  Britain  is  incompetent  to  regulate 
the  exercise  of  the  right  with  which  it  has  parted.  In  this  view  of  the 
case  the  right  to  regulate  would  need  to  be  reserved  in  order  to  be  legal 
and  effectually  exercised,  whereas,  by  the  British  contention,  the  right 
to  regulate  inherent  in  the  sovereign  would  exist  without  express  reser¬ 
vation,  although  regulations  inconsistent  with  the  treaty  would  con¬ 
stitute  a  breach,  which  should,  however,  be  corrected  by  diplomatic 
protest  and  negotiation.  The  American  contention  was  forcibly  ex¬ 
pressed  by  Mr.  Root,  in  his  correspondence  with  Sir  Edward  Grey: 

“The  Treaty  of  1818  either  declared  or  granted  a  perpetual  right  to  the  inhab¬ 
itants  of  the  United  States  which  is  beyond  the  sovereign  power  of  England  to  destroy 
or  change.  It  is  conceded  that  this  right  is,  and  forever  must  be,  superior  to  any 
inconsistent  exercise  of  sovereignty  within  that  territory.  The  existence  of  this  right 
is  a  qualification  of  British  sovereignty  within  that  territory.  The  limits  of  the  rights 
are  not  to  be  tested  by  referring  to  the  general  jurisdictional  powers  of  Great  Britain 
in  the  territory,  but  the  limits  of  those  powers  are  to  be  tested  by  reference  to  the  right 
as  defined  in  the  instrument  creating  or  declaring  it.  .  .  .  An  appeal  to  the  general 
jurisdiction  of  Great  Britain  over  the  territory  is,  therefore,  a  complete  begging  of  the 
question,  which  always  must  be,  not  whether  the  jurisdiction  of  the  Colony  authorizes 
a  law  limiting  the  exercise  of  the  Treaty  right,  but  whether  the  terms  of  the  grant 
authorize  it.”  1 

And  again: 

“The  government  of  the  United  States  fails  to  find  in  the  Treaty  any  grant  of  right 
to  the  makers  of  the  Colonial  law  to  interfere  at  all,  whether  reasonably  or  unreason¬ 
ably,  with  the  exercise  of  the  American  rights  of  fishery,  or  any  right  to  determine 
what  would  be  a  reasonable  interference  with  the  exercise  of  that  American  right  if 
there  could  be  any  interference.”  2 

The  British  view  was  forcibly  stated  by  Sir  Robert  Finlay,  who  in 
his  argument  before  the  Tribunal  thus  commented  upon  this  passage: 

“I  submit  that  that  statement  contains  a  curious  inversion  of  the  real  question. 
It  is  said  that  the  United  States  fails  to  find  any  grant  of  a  right  to  the  colonies  to 
interfere  in  any  way  with  the  American  rights  of  fishery.  The  question  is  whether 
the  treaty  contains  an  abdication  by  Great  Britain  of  the  right  which  Great  Britain 
undoubtedly  possessed  as  the  Sovereign  Power,  to  regulate  these  fisheries.  It  is  not 
a  question  of  whether  the  United  States  granted  to  Great  Britain  the  right  to  legislate 
with  regard  to  the  fisheries  in  her  own  territory.  The  question  is  whether  Great 
Britain  made  a  grant  to  the  United  States  so  extensive  in  its  terms  that  it  not  merely 
conveyed  a  share  in  the  enjoyment  of  the  fishery,  but  also  a  share  in  sovereignty,  by 
renouncing  the  right  of  Great  Britain,  as  a  Sovereign  Power,  to  make  laws  within 
her  own  territory,  unless  she  obtained  the  consent  of  a  foreign  Government.”  3 

In  simplest  terms  the  American  contention  was  that  Great  Britain 

1  Appendix,  p.  456;  Appendix,  U.  S.  Case,  p.  978;  Appendix.  British  Case,  p.  498. 

2  Appendix,  U.  S.  Case,  pp.  980-983.  3  Oral  Argument,  Vol.  I,  p.  176. 
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could  not  regulate  the  exercise  of  the  right  granted  without  a  specific 
reservation  of  the  power  to  regulate  its  exercise,  whereas  Great  Britain 
maintained  that  the  right  to  regulate  the  exercise  of  the  right  granted 
remained  in  the  grantor  unless  it  was  specifically  renounced.  In  the 
course  of  his  oral  argument,  Mr.  Root  cited  numerous  commercial 
treaties  concluded  by  Great  Britain  and  the  United  States  in  order  to 
show  that  when  the  grantor  of  the  right  wished  to  regulate  the  exercise 
of  a  right  within  its  jurisdiction,  the  grantor  reserved  by  express  words 
the  power  so  to  regulate.  The  Tribunal,  however,  held  that  “the  com¬ 
mercial  treaties  contemplated  did  not  admit  foreigners  to  all  and  equal 
rights,  seeing  that  local  legislation  excluded  them  from  many  rights  of 
importance,  e.g.,  that  of  holding  land;  the  purport  of  the  provisions  in 
question  consequently  was  to  preserve  these  discriminations;”1  that 
“no  proof  is  furnished  of  similar  exemptions  of  foreigners  from  local 
legislation  in  default  of  treaty  stipulations  subjecting  them  thereto;” 
and  that  “no  such  express  provisions  for  the  subjection  of  the  nationals 
of  either  Party  to  local  law  was  made  ...  in  this  treaty.2 

As  the  Treaty  of  1783  and  the  Convention  of  1818  are  silent  upon 
this  point,  unless  the  expression  “in  common”  be  interpreted  to  mean 
subjection  of  all  fishermen  to  local  legislation  —  which  view  the  Tri¬ 
bunal  adopted — it  is  necessary  to  consider  whether  in  law  or  in  the  prac¬ 
tice  of  nations,  freedom  from  local  regulation  in  the  exercise  of  the  grant 
does  not  arise  by  necessary  implication.  Mr.  Root  laid  before  the  Tri¬ 
bunal  an  instance  of  express  reservation  in  the  matter  of  fisheries,  which 
not  only  supported  the  American  contention,  but  which  might  well  have 
caused  its  acceptance.3 

Reference  is  made  to  the  treaty  concluded  by  Austria-Hungary  with 
Italy  in  October,  1878,  regarding  the  right  of  inhabitants  of  the  King¬ 
dom  of  Italy  to  fish  within  the  Dalmatian  waters.  Dalmatia  and  the 
northern  portions  of  Italy  had  belonged  to  Austria,  and  Austrian  subjects, 
whether  residing  in  Italy  or  in  Austria  proper,  possessed  the  right  to 
fish  in  waters  subject  to  Austrian  jurisdiction.  In  this  regard  the  situa¬ 
tion  was  identical  with  the  right  of  the  colonies  to  fish  in  Newfoundland 
waters,  and  the  fishery  was,  it  may  be  said  in  passing,  a  vessel  fishery 
from  a  distance,  because  Venetia,  in  which  the  fishermen  resided,  was 
separated  from  Dalmatia  by  the  waters  of  the  Adriatic.  In  1866  a 
partition  of  empire  followed,  because  Austria  conveyed  to  the  King¬ 
dom  of  Italy  the  province  of  Venice,  and  Venetian  fishermen  desired  to 
share  in  the  fishery,  which,  as  subjects  of  Austria,  they  had  enjoyed. 

1 Appendix ,  p.  498;  Oral  Argument,  p.  1442.  2 Appendix ,  p.  499;  Oral  Argument,  p.  1443. 

3  See  page  58. 
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Controversies  arose,  to  put  an  end  to  which  the  Treaty  of  1878  was 
concluded,  which  granted  to  Italian  subjects  inhabiting  the  shores 
of  the  Adriatic  the  right  to  fish  within  Austro-Hungarian  waters  for 
a  period  of  ten  years,  subjecting  them,  however,  in  the  exercise  of 
their  fishery,  to  local  regulation,  as  appears  from  the  provisions  of 
the  treaty: 

“maintaining  expressly  in  principle  for  the  subjects  of  the  country  the  exclusive 
right  of  fishing  along  the  coasts,  there  shall  be  reciprocally  accorded  as  an  exception 
thereto  and  for  the  duration  of  this  Treaty  ...  to  Austro-Hungarian  inhabitants 
and  the  Italians  of  the  shores  of  the  Adriatic  the  right  to  fish  along  the  coasts  of  the 
other  State,  reserving  therefrom,  however,  the  coral  and  sponge  fishery  as  well  as  the 
fishery  within  a  marine  mile  of  the  coast,  which  is  reserved  exclusively  to  the  inhab¬ 
itants  of  the  coast. 

“It  is  understood  that  the  Regulations  for  maritime  fishery  in  force  in  the  respec¬ 
tive  States  must  be  strictly  observed,  and  especially  those  which  forbid  the  fishery 
carried  on  in  a  manner  injurious  to  the  propagation  of  the  species.”  1 

Austria-Hungary  recognized,  as  did  Great  Britain,  that  the  coast 
fishery  may  belong  as  of  right  to  the  adjoining  country;  that  a  right  may 
be  given  to  foreigners  —  in  this  case  inhabitants  —  as  in  the  Anglo- 
American  Treaty,  to  participate  in  the  fisheries  and  the  terms  and 
conditions  of  participation  defined.  Desiring  Italian  fishermen  to  be 
amenable  to  local  regulation,  the  subjection  of  Italian  fishermen  to  local 
regulation  was  specifically  stated.  Whether  the  Tribunal  was  or  was  not 
impressed  by  the  analogy  and  the  express  reservation  of  the  right  to 
regulate  does  not  appear,  as  there  is  no  mention  of  the  Austro-Hungarian 
Treaty  in  the  award.2 

To  repeat,  as,  however,  the  Treaty  of  1783  and  the  Convention  of 
1818  granted  a  liberty  without  specifying  terms  of  enjoyment  or  reserv¬ 
ing  the  right  of  regulation,  it  is  necessary  to  examine  whether  any  prin¬ 
ciples  of  law  exist  which  would,  by  implication,  interpret  the  British 
grant  as  a  restriction  upon  British  sovereignty  to  the  extent  of  the  grant, 
and  exempt,  as  contended  by  the  United  States,  the  exercise  of  fishing 
rights  from  British  regulation.  Counsel  for  the  United  States  believed 
that  such  a  principle  of  law  exists,  that  it  is  deeply  imbedded  in  the 
practice  of  nations,  that  it  is  recognized  by  an  overwhelming  majority 
of  writers  on  international  law,  that  the  Convention  of  1818  was  drawn 

1  Final  protocol  annexed  to  the  Treaty  of  Commerce  and  Navigation  concluded  De¬ 
cember  27,  1878,  between  Austria-Hungary  and  Italy,  to  be  found  in  De  Martens,  Nouveau 
Recueil  Gfindral,  23  Series,  Vol.  4,  p.  414;  Latour.  Mer  Territoriale,  pp.  139-167  (1889). 

2  Mr.  Root  also  called  particular  attention  to  the  recent  Russo-Japanese  Convention,  con¬ 
cerning  fisheries,  dated  July  15  (28),  1907,  in  which  Russia  and  Japan  expressly  agreed  that 
Japanese  subjects  fishing  within  Russian  jurisdiction  were  to  be  subject  to  local  regulations. 
For  the  text  of  the  Convention,  see  Oral  Argument,  Vol.  II,  pp.  1403-1408;  American  Journal 
oj  International  Law,  1908,  Supplement,  pp.  274-283. 
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up  with  a  knowledge  of  the  principle,  and  that  the  principle  itself  was 
expressly  stated  in  the  course  of  the  negotiations.1 

Mr.  Albert  Gallatin,  one  of  the  negotiators  of  the  Convention  of 
1818,  mentions  this  principle  of  law  in  his  supplementary  report  to  the 
Secretary  of  State,  written  within  a  fortnight  of  the  negotiations  and 
while  the  matter  was  uppermost  in  his  mind.  He  says,  under  date 
of  November  6,  i8r8  (the  Convention  was  signed  on  the  20th  of  the 
preceding  month),  speaking  for  his  colleague,  Mr.  Rush,  as  well  as  for 
himself : 

“We  applied  those  principles  to  fisheries  which,  independent  of  the  special  circum¬ 
stances  of  our  treaty  of  peace  of  1783,  were  always  considered  as  partaking  in  their 
nature  of  territorial  rights.  .  .  .  Although  our  arguments  were  not  answered,  it  appeared 

1  See  the  following  references  to  treatises  on  international  law,  in  all  of  which  the  doctrine 
of  servitudes  is  recognized  and  treated  with  varying  degrees  of  fullness  and  detail:  Bluntschli: 
Das  Moderne  Volkerrecht  der  civilisirten  Staten  (1868,  French  translation  by  Lardy,  5th  ed., 
*895).  secs.  353_359>  PP-  212-215;  Bonfils:  Manuel  de  Droit  International  Public,  5th  ed. 
edited  by  Fauchille  (1908),  secs.  339-344,  pp.  189-192;  Calvo:  Dictionnaire  de  Droit  Inter¬ 
national  (1885),  Vol.  II,  pp.  214-215;  idem:  Droit  International,  5th  ed.  (1890),  Vol.  Ill,  sec. 
rs83.  PP-  356-337;  Chretien:  Principes  de  Droit  International  Public  (1893),  secs.  259-263, 
pp.  268-273;  Clauss:  Die  Lehre  von  den  Staatsdienstbarkeiten  (1894);  Creasy:  First  Plat¬ 
form  of  International  Law  (1876),  secs.  256-261;  Despagnet:  Cours  de  Droit  International 
Public,  3d  ed.  (1905),  secs.  190-192,  pp.  204-207;  Diena:  Principi  di  Diritto  Internazionale 
(1908),  pp.  125-129;  Fiore:  Diritto  Internazionale  Codificato,  4th  ed.  (1909),  secs.  1095-1097, 
pp.  428-429;  idem:  French  translation  by  Chretien  (1890),  secs.  615-619;  idem:  Nouveau 
Droit  International  Public  (French  translation  by  Antoine,  1885),  Vol.  I,  secs.  380-381, 
PP-  336-338;  Vol.  II,  secs.  829-830,  pp.  116-118;  Fabre:  Des  Servitudes  dans  le  Droit  Inter¬ 
national  (1901);  Gareis:  Institutionen  des  Volkerrechts,  2d  ed.  (1901),  sec.  71,  pp.  205-206; 
Hall,  International  Law,  5th  ed.  (1904),  pp.  159-160;  Halleck:  International  Law  (1861), 
ch.  IV,  sec.  20,  pp.  92-93;  Hartmann:  Institutionen  des  praktischen  Volkerrecht  (1874),  sec. 
62,  pp.  179-181;  Heffter:  Europaisches  Volkerrecht  der  Gegenwart  (1844),  French  edition 
edited  by  Geffcken  (1883),  secs.  43,  64,  67,  pp.  104-108,  154,  158;  Heilborn:  System  des 
Volkerrechts  (1896),  pp.  30-34;  Hollatz:  Begriff  und  Wesen  der  Staatsservituten  (igo8); 
Holtzendorff:  Handbuch  des  Volkerrechts  (1887),  Vol.  II,  sec.  52,  pp.  2/16-252;  Kliiber:  Droit 
des  Gens  Moderne  de  l’Europe  (1819,  cited  from  Ott’s  2d  ed.,  1874),  secs  137-139,  pp.  194-198; 
Lomonaco:  Trattato  di  Diritto  Internazionale  Pubblico  (1905),  p.  248;  G.  F.  de  Martens: 
Precis  du  Droit  des  Gens  Moderne  de  l'Europe,  edited  by  Verge  (1864),  Vol.  I,  sec.  115,  pp. 
3I3-3I5;  F.  de  Martens:  Traite  de  Droit  International  (French  translation  by  Leo,  1883), 
Vol.  I,  secs.  93-95,  pp.  479-491;  M6rignhac:  Traite  de  Droit  International  Public  (1907), 
Vol.  II,  pp.  366-370;  Neumann:  Grundriss  des  heutigen  Europiiischen  Volkerrechts,  3d  ed. 
(1885),  sec.  13,  pp.  31-33;  Olivart:  Tratado  de  Derecho  Internacional  Publico,  4th  ed.  (1903), 
sec.  53,  pp.  368-372;  H.  B.  Oppenheim:  System  des  Volkerrechts,  2d  ed.  (1866),  secs.  9-10, 
pp.  140-145;  L.  Oppenheim:  International  Law  (1905),  Vol.  I,-  secs.  203-208,  pp.  257-263; 
Phillimore:  International  Law,  3d  ed.  (1879),  Vol.  I,  secs.  277-283,  pp.  388-392;  Piedelievre: 
Precis  de  Droit  International  Public  (1894),  sec-  288,  p.  259;  Pradier-Fodere:  Traite  de  Droit 
International  Public  (1885),  Vol.  II,  secs.  834-845,  pp.  395-406;  Rivier:  Lehrbuch  des  Volker¬ 
rechts,  2d  ed.,  1899,  pp.  192-194;  idem:  Principes  du  Droit  des  Gens,  1896,  Vol.  I,  sec.  23, 
pp.  296-303;  Taylor:  International  Public  Law  (1901),  secs.  217,  252,  346,  pp.  263,  299-301, 
369;  Twiss:  Law  of  Nations,  2d  ed.  (1884),  Vol.  I,  sec.  245,  pp.  423-424;  Ullmann:  Volker¬ 
recht,  2d  ed.  (1908),  secs.  99-100,  pp.  319-324;  Vattel:  Droit  des  Gens,  1758  (Chitty’s  English 
translation,  edited  by  Ingraham,  1852),  Bk.  II,  ch.  7,  sec.  89,  p.  168;  Westlake:  International 
Law  (1904),  Vol.  I,  pp.  60-62;  Wharton:  Commentaries  on  American  Law  (1884),  secs.  149- 
150,  pp.  228-229;  Wheaton:  International  Law  (Dana’s  ed.,  1866),  sec.  268;  Wilson  and  Tucker: 
International  Law,  5th  ed.  (1909),  pp.  123,  152-153. 

The  above  authorities  were  cited  and  relied  upon  in  the  Argument  of  the  United  States, 
p.  19,  footnote  a. 
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to  me  that  two  considerations  operated  strongly  against  the  admission  of  our  right. 
That  right  of  taking  and  drying  fish  in  harbours  within  the  exclusive  jurisdiction  of 
Great  Britain,  particularly  on  coasts  now  inhabited,  was  extremely  obnoxious  to  her, 
and  was  considered  as  what  the  French  civilians  call  a  servitude.  ...  Iam  satis¬ 
fied  that  we  could  have  obtained  additional  fishing  ground  in  exchange  of  the  words 
‘forever.’”1 

The  American  commissioners,  for  Mr.  Gallatin  uses  the  plural,  con¬ 
sidered  the  fishing  rights  acquired  by  the  Treaty  of  1783,  as  well  as  the 
Convention  of  1818,  which  they  had  just  negotiated,  as  “partaking  in 
their  nature  of  territorial  rights.”  That  is  to  say,  the  United  States 
was  obtaining  a  right  to  enter  the  territory  of  Great  Britain  to  enjoy 
a  right  which,  without  treaty,  American  fishermen  could  not  claim.  He 
calls  attention  to  the  fact  that  the  right  acquired  by  the  Convention  of 
1818  was  to  be  perpetual,  not  for  a  term  of  years,  and  he  then  designates 
the  right  thus  acquired,  territorial  in  its  nature  and  perpetual  in  its  dura¬ 
tion,  as  “what  the  French  civilians  call  a  servitude.” 

Taking,  therefore,  as  our  starting  point,  the  view  of  the  American 
negotiators  first  expressed  in  Mr.  Gallatin’s  report,  it  is  necessary  to 
consider  the  doctrine  of  servitude  in  international  law,  its  essentials  and 
its  consequences,  for  Mr.  Gallatin  says  expressly  that  the  right  obtained 
was  a  servitude.2 

In  speaking  of  servitude,  Professor  Rivier,  a  recent  and  highly 
esteemed  authority  on  international  law,  says: 

“Two  sovereign  States  are  presupposed,  of  which  one  is  dominant  and  the  other 
servient.  The  servitude  consists  in  non  faciendo,  in  such  a  manner  that  the  servient 
state  renounces  the  exercise  of  a  determined  right  of  sovereignty,  within  its  territory, 
in  favor  of  the  entitled  state,  or,  in  patiendo,  in  which  the  entitled  state  exercises 
within  the  territory  of  the  servient  state  a  determined  right  of  sovereignty  as  its  own 
and  independently  of  the  servient  state.”  3 

Just  as  the  servitude  of  private  law  presupposes  two  estates,  the 
international  servitude  presupposes  two  states,  and  by  means  of  con¬ 
vention  one  state  renounces  the  exercise  of  the  right  of  sovereignty 
within  its  territory  which,  but  for  the  convention,  it  might  perform,  or 
grants  to  another  state  the  right  within  the  territory  of  the  grantor  to 
exercise  a  sovereign  right  in  its  own  behalf  independently  of  the  grantor. 
The  private  law  of  Rome,  from  which  system  of  jurisdiction  the  doctrine 
has  been  taken,  required  that  the  grant  should  be  perpetual,  and  the 
right  created  was  real  as  distinct  from  personal,  because  when  created, 

1  Appendix,  pp.  413,  414;  Appendix,  U.  S.  Counter  Case,  p.  619;  Appendix  British 
Case,  p.  97. 

2  The  practice  of  nations  with  numerous  continental  and  English  precedents  is  briefly 
stated  in  Rivier’s  Principes  du  Droit  des  Gens,  Vol.  I,  pp.  296-302. 

3  Rivier,  Lehrbuch  des  Volkerrechts,  2d  ed.,  p.  192.  Quoted  by  Mr.  Turner,  Oral  Argu¬ 
ment,  Vol.  I,  p.  414. 
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it  attached  to  the  land  and  followed  it  into  whose  hands  soever  it  might 
pass,  irrespective  of  the  person  temporarily  invested  with  ownership 
of  the  property. 

The  real  nature  of  the  international  servitude  was  recognized  by  Lord 
Salisbury,  who,  in  discussing  the  nature  of  the  French  right,  stated  in 
the  House  of  Lords,  that  the  claim  of  France  to  fishing  rights  in  New¬ 
foundland  would  not  be  “in  the  slightest  degree  affected  if  they”  [inhab¬ 
itants  of  Newfoundland]  “  were  now  at  liberty  to  tender  their  allegiance 
to  any  sovereign  or  state  in  the  world.  The  rights  of  the  French  would 
attach  to  that  part  of  the  coast,  under  whatever  allegiance  they  might 
rest.”  1 

In  the  more  elaborate  treatment  of  servitudes  in  his  French  treatise, 
published  in  1896,  Rivier  states  the  doctrine  at  very  considerable  length, 
and  his  views,  based  upon  theory  and  the  practice  of  nations,  may  be 
briefly  summarized  as  follows: 

International  servitudes  are  relations  of  state  to  state;  they  are 
real  as  distinguished  from  personal  rights  burdening  the  territory  of  one 
state  for  the  benefit  of  another  state,  and  pass  with  the  territory  to  the 
successors  of  the  servient  and  dominant  states;  they  have  a  permanent 
character  and  are  a  permanent  restriction  of  territorial  sovereignty  and 
not  of  independence  in  general;  the  contiguity  required  for  servitudes 
of  private  law  is  not  indispensable  in  the  case  of  states,  for  sov¬ 
ereign  states  are  none  the  less  neighbors  although  distant;  and  finally 
international  servitudes  are  to  be  exercised  with  care  and  consideration. 
It  is  not  necessary  that  the  right  granted  be  exclusive  in  its  nature,  for 
if  susceptible  of  use  by  the  grantor  without  depriving  the  grantee  of 
his  right  to  beneficial  enjoyment,  use  by  the  grantor  is  presumed.  The 
servitude  is  a  grant  from  one  sovereign  to  another  sovereign  state,  but 
the  right  so  granted  may  be  exercised  by  the  subjects,  citizens,  or  in¬ 
habitants  of  the  grantee  by  virtue  of  the  grant  to  the  state,  or  if  the 
grant  specified  the  inhabitants  as  beneficiaries  it  is  none  the  less  a  grant 
to  the  sovereign  state  for  the  benefit  of  its  inhabitants. 

The  French  right,  whether  exclusive  or  not,  would  thus  be  a  servi¬ 
tude,  provided  the  other  essentials  were  present.  The  expression  “in 
common,”  under  the  Convention  of  18x8,  is  not  fatal  to  the  existence  of 
the  servitude,  because  in  the  absence  of  the  expression  the  right  of  the 
grantor  to  fish  within  Newfoundland  waters  would  be  presumed  without 
an  express  statement  to  that  effect.  It  is  thus  seen  that  the  liberty 
secured  by  the  Convention  of  1818  possesses  the  essential  characteristics 

1  Hansard’s  Parliamentary  Debates,  Vol.  CCCLXI,  pp.  113,  114.  Quoted  in  Mr.  Turner’s 
Argument,  Oral  Argument,  Vol.  I,  p.  347. 
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of  a  servitude,  because,  first,  it  is  a  grant  from  one  sovereign  to  another 
sovereign  state  by  virtue  of  which  the  grantee  exercises  rights  which 
it  could  not  otherwise  exercise  within  the  territorial  jurisdiction  of  the 
grantor;  second,  the  grant  is  perpetual,  the  Convention  declaring  that 
the  liberty  is  to  be  enjoyed  “forever”;  third,  it  restricts  the  sovereignty 
of  the  grantor  to  the  extent  of  the  grant,  as  is  evidenced  by  admissions 
of  Lord  Salisbury  which  have  been  frequently  referred  to;  fourth,  it  is 
a  real  right  as  distinct  from  a  personal  obligation,  in  that  it  inheres  in 
the  land  and  passes  to  the  successors  of  the  grantor  and  grantee  alike. 

In  arguing  on  behalf  of  the  United  States,  Mr.  Turner  expressed  in 
the  following  measured  language  the  contention  of  the  United  States 
and  insisted  that  the  numerous  authorities  which  he  cited  establish: 

“First.  That  the  international  servitude  is  a  recognized  and  established  insti¬ 
tution  in  international  law. 

“Second.  That  an  international  servitude  is  a  real  right,  as  distinguished  from 
a  mere  obligation. 

“Third.  That  the  essential  features  of  an  international  servitude  are  three: 

“  i.  The  right  must  belong  to  a  nation. 

“2.  It  must  be  a  permanent  right. 

“3.  The  right  must  be  one  to  make  the  territory  on  one  State  serve  the  uses 
and  purposes  of  another  State. 

“Connected  with  this  third  proposition,  and  subsidiary  to  it,  are  the  two  further 
propositions,  and  these  subsidiary  propositions  are: 

“  1.  If  these  three  elements  are  present  in  a  grant  from  one  nation  to  another,  the 
law  attaches  to  it  the  character  of  an  international  servitude.  The  term  servitude  is 
avoided  in  most  treaties,  and  any  expression  implying  a  derogation  of  sovereignty  is 
avoided.  Whether  there  is  or  is  not  a  servitude  is  made  to  depend  on  the  essential 
character  of  the  right  granted. 

“2.  While  the  right  must  be  a  national  right,  it  is  wholly  immaterial  that  it  is 
taken  by  the  nation  in  the  name  of  and  for  the  benefit  of  its  citizens  or  its  subjects. 

“If  we  establish  in  the  judgment  of  this  Tribunal  that  this  treaty  right  is  a  servi¬ 
tude,  the  fourth  proposition  is  a  controlling  one. 

“Fourth.  An  international  servitude  restricts  the  territorial  sovereignty  of  the 
servient  state  so  that  it  cannot  limit  or  impair  the  servitude  right  in  any  way,  and 
entitles  the  dominant  state  to  exercise  the  servitude  as  a  sovereign  right  of  its  own, 
with  absolute  independence,  and  free  from  interference  and  control  of  any  kind  by 
the  servient  state.1 

1  For  the  present  purpose,  four  representative  authorities  will  suffice.  The  first,  a  German 
publicist,  not  an  international  lawyer;  the  second,  a  great  theorist  whose  work  in  Latin  appealed 
to  scholars  and  has  profoundly  influenced  modern  thought;  the  third,  a  practical  diplomat 
whose  word  still  carries  weight;  the  fourth,  a  scholar  and  man  of  affairs,  equally  versed  in 
constitutional  and  international  law,  who  wrote  within  a  year  after  the  Convention  of  1818 
and  before  its  terms  were  the  subject  of  dispute. 

(0  Heinrich  Backer,  known  as  Artopaeus,  writing  in  1689,  said: 

“The  servient  territory  shall  not  hamper  the  dominant  one  in  the  exercise  of  the  servitude 
or  lessen  the  right  by  various  dispositions.  The  right,  created  by  the  servitude,  shall  not  be 
extended  beyond  the  compass  explicitly  granted;  this  does  not,  however,  impede  the  dominant 
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“Fifth.  The  right  created  by  the  treaty  of  1818  in  favour  of  the  United  States, 
was  an  international  servitude.  It  is  a  right  belonging  to  the  United  States,  it  is 
one  held  in  perpetuity,  and  is  one  to  be  enjoyed  by  the  United  States  for  its  interest 
and  profit  in  the  territories  of  Great  Britain.  The  majority  of  the  writers  speak  of 
it,  and  of  cognate  rights  such  as  the  French  fishery  right,  the  English  right  to  cut 
log-wood  in  the  Bay  of  Honduras,  and  other  similar  rights  as  undoubted  servitudes. 

“Sixth.  While  servitude  rights  are  exercised  as  sovereign  rights  by  the  domi¬ 
nant  state,  the  mode  of  exercise,  in  order  that  it  may  be  civilitcT ,  and  not  interfere  too 
much  with  the  internal  administration  of  the  servient  state,  is,  unless  the  mode  of 
exercise  is  prescribed  in  the  treaty  establishing  the  right,  necessarily  reserved  for 
subsidiary  treaties.  These  are  called,  by  some  writers,  ‘modalities.’  Of  this  char¬ 
acter  were  the  declarations  of  the  two  Monarchs  concerning  the  manner  of  carrying 
on  the  French  fisheries  attached  to  the  French- English  treaty  of  1783.  The  right 
claimed  by  the  United  States  here  is  in  effect  that  its  servitude  cannot  be  interfered 
with  except  by  and  through  such  a  subsidiary  treaty  or  other  similar  arrangement, 
which  shall  prescribe  the  mode  of  carrying  it  on,  and  the  extent  and  manner  in  which 
the  one  or  the  other  nation  may  interfere  in  its  exercise.”  2 

British  counsel  did  not  meet  the  issue  thus  squarely  raised.  They 
objected  that  the  doctrine  of  international  servitude  was  dangerous; 
that  the  Convention  of  1818  was  the  origin  and  measure  of  the  right  and 
that  its  terms  should  be  interpreted  without  invoking  principles  of  inter¬ 
national  law;  that  the  doctrine  is  of  Roman  origin  and  in  its  modern 
form  is  based  upon  the  peculiar  conditions  of  the  Holy  Roman  Empire; 
that  it  was  not  universally  recognized  by  writers  on  international  law; 

party  from  taking  the  measures  necessary  for  the  exercise  of  its  right.  For,  when  a  certain 
right  is  granted,  the  measures  necessary  for  its  exercise  must  also  be  given.”  (Diss.  de  juris 
publici  servitutibus,  section  34,  Strassburg,  1689,  quoted  from  Clauss’  Die  Lehre  von  den 
Staatsdienstbarkeiten,  p.  53.) 

(2)  Writing  in  1743  and  1745,  the  celebrated  Christian  Wolf  cited  examples  of  servitude, 
and  stated  as  a  fundamental  principle  the  freedom  from  local  regulation  in  their  exercise: 

“The  fishing  rights  in  foreign  rivers  or  occupied  parts  of  the  sea,  rights  of  fortification  on 
alien  soil,  right  of  garrisoning  a  foreign  fortified  place,  jurisdiction  in  certain  localities  of  a 
foreign  territory  or  for  certain  legal  actions  or  over  certain  persons,  etc.” 

In  the  matter  of  jurisdiction  of  a  state  over  foreigners  entitled  to  the  exercise  of  the  servi¬ 
tude,  Wolf  says: 

“For  the  exercise  of  his  right  is  absolutely  independent  of  the  will  of  the  sovereign  of  the 
territory,  since  he  is  not  subject  to  the  laws  of  the  land  with  regard  to  acts  connected  with  the 
exercise  of  his  right;  but  as  to  other  acts  he  cannot  be  regarded  otherwise  than  as  a  foreigner 
residing  in  foreign  territory.”  (Jus  Naturae,  Vols.  IV  and  V,  quoted  from  Clauss,  pp.  72,  199.) 

(3)  Vattel,  the  Swiss  publicist,  said  in  1758: 

“We  may  in  the  same  manner  grant  the  right  of  fishing  in  a  river,  or  on  the  coast,  that 
of  hunting  in  the  forests,  etc.,  and,  when  once  these  rights  have  been  validly  ceded,  they  con¬ 
stitute  a  part  of  the  possessions  of  him  who  has  acquired  them,  and  ought  to  be  respected  in 
the  same  manner  as  his  former  possessions.”  (Droit  des  Gens,  Vol.  I,  Bk.  2,  ch.  7,  sec.  89.) 

(4)  In  1819,  Kliiber  said: 

“It  is  likewise  essential  that  the  state  to  which  the  right  belongs  shall  be,  as  to  its  exer¬ 
cise,  independent  of  the  state  burdened  with  the  servitude.”  (Droit  des  Gens  Moderne  de 
l’Europe,  sec.  138.) 

For  other  and  more  recent  authorities  on  this  point,  holding  that  the  grantee  of  the  right 
is  free  from  the  local  restriction  of  the  grantor  in  its  exercise,  see  Senator  Root’s  argument, 
pp.  243-254.  To  this  list  should  be  added  Heffter,  Droit  International  de  L’Europe, 
secs.  64,  76. 

2  Oral  Argument,  Vol.  I,  pp.  336-337. 
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that  no  English  writer  had  discussed  the  subject  before  the  Convention 
of  1818;  that  the  doctrine,  however  prevalent  in  modern  treatises,  was 
not  before  the  negotiators,  who  could  not,  therefore,  be  taxed  with  its 
recognition  or  consequences;  that  the  French  right,  if  a  servitude,  was 
so  because  it  was  exclusive,  whereas  the  American  right  was  by  express 
terms  a  right  in  common;  that  the  liberty  was  a  grant  to  the  inhabitants 
of  the  United  States,  not  to  the  United  States  as  a  nation,  and  that, 
therefore,  the  relation  of  state  to  state  was  lacking. 

In  reply  to  these  objections  it  may  briefly  be  said  that  there  is  cer¬ 
tainly  no  valid  objection  to  a  doctrine  of  international  law,  recognized 
by  writers  of  authority  and  sanctioned  by  the  practice  of  civilized  states 
merely  because  it  is  derived  from  the  private  law  of  Rome,  for  much  of 
international  law  is  of  Roman  origin,  and  the  first  systematic  treatise 
on  the  law  of  nations,  published  by  Grotius  in  1625,  will  be  searched  in 
vain  for  evidences  that  the  principles  there  enunciated  were  based  upon 
common  law  conceptions;  that  authoritative  writers  on  international 
law,  with  but  few  exceptions,  acknowledge  the  international  servitude 
as  a  constituent  part  of  the  law  of  nations  and  as  the  common  practice 
of  nations  during  the  past  three  centuries;  that  the  failure  of  English 
writers  of  authority  to  discuss  the  doctrine  before  1818  is  due  to  the 
fact  that  there  were  then  no  such  writers  of  authority,1  but  the  doctrine 
was  discussed  by  such  masters  of  international  law  as  Wolf,  Vattel,  and 
G.  F.  de  Martens;  that  Vattel’s  treatise  on  the  law  of  nations,  published 
in  1758,  was  translated  into  English  in  1760;  that  de  Martens’  treatise 
of  1788,  translated  into  English  by  William  Cobbett  and  published  at 
Philadelphia  in  1795, 2  discussed  the  doctrine  of  servitude  and  based  it 

1  In  the  case  of  Triquet  v.  Bath  (3  Burrow’s  Reports,  1479),  decided  by  Lord  Mansfield  in 
1764,  that  eminent  judge  referred  to  the  case  of  Buvot  v.  Barbut  as  decided  by  Lord  Chancellor 
Talbot  upon  “the  authority  of  Grotius,  Barbeyrac,  Binkershoek,  Wiquefort,  etc.;  there  being 
no  English  writer  of  eminence  upon  the  subject." 

It  is  believed  that  this  condition  continued  until  the  appearance  of  Manning’s  Commen¬ 
taries  on  the  Law  of  Nations,  published  in  1839. 

“There  was  then  no  English  treatise  on  the  subject  (though  there  were  two  by  Americans), 
and  Manning’s  book  was  noticeable  for  its  historical  methods,  its  appreciation  of  the  com¬ 
bination  of  the  ethical  and  customary  elements  in  international  law,  as  well  as  for  the  exact¬ 
ness  of  its  reasoning  and  its  artistic  completeness.”  (Dictionary  of  National  Biography,  article 
Manning.) 

As  a  matter  of  fact,  Rutherford’s  Institutes  of  Natural  Law,  published  at  London  in  1754 
—  a  work  relied  upon  by  British  counsel  on  another  point- — treats  services  (servitudes)  at  con¬ 
siderable  length  as  restrictions  upon  the  use  of  property.  (Rutherford’s  Institutes,  2d  Ameri¬ 
can  edition,  pp.  35-37.) 

2  In  speaking  of  de  Martens’  work  and  its  popularity  in  the  LTnited  States,  Cobbett  says, 
in  the  advertisement  of  the  English  edition  of  1802: 

“A  French  copy  of  this  work  was  received  in  America  in  the  year  1794.  It  came  into  the 
hands  of  the  government,  who,  impressed  with  a  high  opinion  of  its  utility,  were  very  anxious 
that  it  should  obtain  a  general  circulation;  for  which  purpose  it  was  necessary  that  it  should 
be  translated  into  English,  a  task  which  it  happened  to  fall  to  my  lot  to  discharge.  The  trans¬ 
lation  met  with  great  success.  The  President,  the  Vice-President,  and  every  member  of  the  Con- 
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upon  the  practice  of  nations;  that  these  two  works  were  the  familiar 
guides  and  authorities  of  diplomatists  from  the  date  of  their  appearance; 
that  the  supplementary  report  of  Mr.  Gallatin  to  his  government, 
dated  November  6,  1818  —  that  is,  a  fortnight  after  the  negotiation  of  the 
convention  —  states  specifically  that  the  rights  secured  by  the  Americans 
were  what  the  French  civilians  called  a  servitude;1  that  exclusiveness  is 
not  essential  to  the  conception  of  servitude;2  that  the  Convention  of 
1818  was  a  grant  to  the  United  States  for  the  benefits  of  its  inhabitants;3 
that  such  a  grant  creates  a  servitude  according  to  the  authorities  on 
international  law,  and  that  the  parties  to  the  Convention  of  1818  were 
Great  Britain  and  the  United  States,  not  the  inhabitants  thereof,  so 
that  the  relation  of  state  to  state  existed  in  fact  as  it  did  in  law. 

The  doctrine,  however,  may  have  led  to  the  admission  that  Great 
Britain  could  not  determine  for  itself  the  reasonableness  of  rules  and 
regulations,  an  admission  wholly  inconsistent  with  the  Case,  Counter 
Case,  and  Written  Argument  of  Great  Britain.  The  Tribunal  may  have 
been  inclined  to  attach  greater  importance  to  the  form  of  submission 

gress,  became  subscribers  to  it;  and,  I  believe,  there  are  few  law-libraries  in  the  United  States 
in  which  it  is  not  to  be  found.” 

3For  text  of  this  supplementary  report,  see  Appendix,  pp.  41 3-41 5;  Appendix  U.  S. 
Counter  Case,  p.  619;  Appendix,  British  Case,  p.  97. 

2  Thus  Heffter  (in  a  passage  quoted  with  approval  by  Pradier-Fodere,  Traite  de  Droit 
International  Public,  Vol.  II,  Sec.  843),  says: 

“In  case  of  doubt,  the  burdened  State  should  not  be  inconvenienced  in  any  manner  in  the 
coexercise  of  the  right  granted,  unless  the  latter  be  entirely  exclusive  or  of  a  nature  only  to  be 
exercised  by  one  State  or  the  other  State  has  renounced  the  coenjoyment.”  (Le  Droit  Inter¬ 
national  de  L’Europe,  Sec.  43.) 

So  Rivier: 

“Unless  the  contrary  intention  is  expressed,  and  if  the  nature  of  things  permits  it,  the 
servient  state  is  free  to  do  by  itself  or  by  its  subjects  the  acts  which  form  the  object  of  the 
servitude  concurrently  with  the  dominant  state,  or  to  concede  the  same  servitude  to  other 
states.”  (Principes  du  Droit  des  Gens,  Vol.  I,  Sec.  58,  p.  301.) 

3  Thus  Heffter  says: 

“It  is  a  matter  of  little  importance  whether  it  be  the  State  itself  or  its  citizens  or  subjects 
which  may  be  entitled  to  enjoy  a  servitude.  Thus,  for  example,  the  right  of  cutting  dyewoods 
in  certain  countries  for  the  benefit  of  British  subjects  formed  an  express  provision  of  the  Treaty 
of  Paris  of  1763  (Article  17).”  (Le  Droit  International  de  L’Europe,  Sec.  43.) 

Hollatz,  the  most  recent  writer  quoted  during  the  arbitration,  says: 

“In  practice  the  actual  conditions  are  in  many  cases  such  that  the  state  servitude  and 
its  exercise  are  of  no  direct  advantage  to  the  State  itself  but  only  to  its  subjects;  thus,  for 
instance,  Art.  13  of  the  Treaty  of  Utrecht  of  April  11,  1713,  reads: 

“  ‘  French  subjects  shall  be  allowed  to  catch  and  dry  fish  on  the  coast  of  Newfoundland.’ 

“Article  15  of  the  peace  of  Paris  of  February  10,  1763,  reads: 

“  ‘  The  French  subjects  have  the  liberty  to  fish  and  to  dry  fish.’ 

“  This  does  not  change  the  character  of  the  servitude,  provided  always  that  two  States, 
two  international  subjects,  are  the  contracting  parties.”  (Begriff  und  Wesen  der  Staatsser- 
vituten,  p.  49,  1908.) 

That  the  authorities  are  generally  in  accord,  see  Chretien,  Principes  de  Droit  Interna¬ 
tional  Public,  Sec.  260;  Clauss,  Die  Lehre  von  den  Staatsdienstbarkeiten,  p.  205;  Fiore, 
Nouveau  Droit  International  Public,  Vol.  II,  Sec.  829;  Neumann,  Grundriss  des  heutigen 
europaischen  Volkerrechts,  3rd  ed..  Sec.  13;  Pradier-Fodere,  Droit  International  Public,  Vol.  II, 
Sec,  837;  Rivier,  Lehrbuch  des  Volkerrechts,  2nd  ed.,  p.  192. 
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and  the  admission  of  British  counsel,  even  although  it  rejected  the  doc¬ 
trine  advanced  and  maintained  with  great  earnestness  by  American 
counsel. 

Among  the  reasons  which  led  the  Tribunal  to  reject  the  doctrine 
of  servitudes  and  its  consequences  three  may  be  mentioned. 

The  first  is  that  “there  is  no  evidence  that  the  doctrine  of  inter¬ 
national  servitudes  was  one  with  which  either  American  or  British 
statesmen  were  conversant  in  1818,  no  English  publicists  employing 
the  term  before  1818,  and  mention  of  it  in  Mr.  Gallatin’s  report  being 
insufficient ; ”  the  second  that  the  doctrine  is  “but  little  suited  to  the 
principle  of  sovereignty  which  prevails  in  states  under  a  system  of  con¬ 
stitutional  government,”  the  third  that  it  “has  received  little,  if  any, 
support  from  modern  publicists.1  It  could,  therefore,  in  the  general 
interest  of  the  community  of  nations,  and  of  the  Parties  to  this  Treaty 
be  affirmed  by  this  Tribunal  only  on  the  express  evidence  of  an  inter¬ 
national  contract.”2 

To  this  positive  statement  it  may  be  replied  that  British  statesmen 
had  opportunity  to  familiarize  themselves  with  the  doctrine  before  1818, 
for  Great  Britain  had  acquired  servitudes  and  been  a  party  to  treaties 
creating  them  concluded  before  that  date;  that  Mr.  Gallatin’s  report 
of  1818,  made  at  the  time  when  the  negotiations  of  1818  were  fresh 
within  his  mind,  and  before  controversies  had  arisen  upon  the  subject, 
shows  that  the  question  was  discussed  and  that  the  American  negotiators 
were  familiar  not  merely  with  the  doctrine  and  its  consequences,  but 
with  its  technical  name. 

However  unsuited  the  doctrine  of  servitudes  and  the  burdens  it 
imposes  may  be  to  states  enjoying  the  priceless  boon  of  constitutional 
government,  there  are,  however,  several  recent  instances  of  interna¬ 
tional  servitudes  to  be  found  in  treaties  between  constitutional  states. 
Thus,  by  the  treaty  of  June  30,  1899,  Germany  burdened  the  Caroline 
Islands,  which  Spain  had  just  ceded,  wTith  a  servitude  in  favor  of  Spain.3 
Again,  by  the  Treaty  of  Portsmouth  of  September  5, 1905,  between  Russia 
and  Japan,  the  contracting  parties  mutually  agreed  not  to  construct 

■Notwithstanding  this  statement  of  the  tribunal  the  Doctrine  like  Banquo's  ghost 
will  not  down.  As  this  volume  is  passing  through  the  press,  the  doctrine  is  restated  and 
defended  by  Pierre  Labrousse,  Des  Servitudes  en  droit  International  Public,  1911. 

2  Appendix,  p.  4q6;  Oral  Argument,  p.  1440. 

3  (Art.  1)  “Spain  cedes  to  Germany  the  full  sovereignty  over,  and  property  of  the  Caroline, 
Pellew,  and  Mariana  islands  (except  Guam),  in  return  for  a  pecuniary  indemnity  of  25,000,000 
pesetas. 

(Art.  2)  “Spain  will  be  allowed  to  establish  and  to  keep,  even  in  time  of  war,  deposits  of 
coal  for  her  war  and  merchant  fleets;  one  in  the  archipelago  of  the  Carolines,  another  in  the 
archipelago  of  the  Pellew  Islands,  and  a  third  in  the  archipelago  of  the  Mariana  Islands.” 
(British  and  Foreign  State  Papers,  1899-1900,  Vol.  92,  pp.  113-114.) 
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in  their  respective  possessions  upon  the  Island  of  Sakhaline  and  the 
adjacent  islands  any  fortifications  or  military  works,  thus  burdening 
the  territories  in  question  with  a  servitude.1  Finally,  in  the  course  of 
the  same  year,  on  October  26,  1905,  Norway  and  Sweden  signed  the 
Convention  of  Stockholm,  by  the  terms  of  which  they  agreed  to  main¬ 
tain  neutrality  within  their  frontiers,  to  dismantle  existing  fortifications, 
and  not  to  construct  fortifications,  forts,  or  military  depots.2 

But  the  question  referred  to  the  Tribunal  was  not  whether  the  doc¬ 
trine  of  servitudes  is  unsuited  to  modern  theories  of  sovereignty  and 
constitutional  government  or  whether  states  should  or  should  not  grant 
servitudes  in  the  future,  but  solely  whether  Great  Britain  and  the 
United  States  actually  did  create  an  international  servitude  by  the 
Convention  of  1818. 

In  regard  to  the  next  point  made  by  the  Tribunal,  it  is  a  fact  that 
“modern  publicists”  overwhelmingly  support  the  doctrine  and  that 
there  is  very  little  opposition  to  it,  as  a  cursory,  not  to  say  a  careful, 
examination  of  the  authorities,  cited  on  a  previous  page,  will  show. 

A  further  reason  advanced  by  the  Tribunal  for  the  rejection  of  the 
American  claim  to  a  voice  in  the  regulation  of  the  fishery  was  that  the 
fishery  of  1783,  in  which  Americans  were  admitted  to  participate,  was  a 
regulated  fishery,  which  is  only  true  so  far  as  British  subjects  were  con¬ 
cerned.  The  French  fishery  secured  by  treaty  with  Great  Britain  in 
terms  identical  with  the  American  right  never  was  a  regulated  fishery 
from  the  date  of  its  acquisition  in  1713  until  the  right  to  regulate  was 
created  by  the  Convention  of  1904,  between  France  and  Great  Britain. 
The  finding  of  the  Tribunal  that  the  French  and  American  rights, 
identical  in  terms,  were  not  identical  in  fact,  deprives  the  augument  of 
analogy  of  the  weight  which  it  would  otherwise  have.  The  state¬ 
ment  of  the  Tribunal  that  the  fisheries  granted  by  the  Convention  of 
1818  were  regulated  by  Great  Britain  without  protest  from  the  United 
States  appears  to  be  unsupported  by  the  facts.3  The  Tribunal  seemed 
to  be  aware  of  the  weakness  of  this  part  of  its  award,  for  it  says  that 
“the  fact  that  Great  Britain  rarely  exercised  the  right  of  regulation 
in  the  period  immediately  succeeding  1818  is  to  be  explained  by  various 
circumstances,  and  is  not  evidence  of  the  non-existence  of  the  right.”  4 

The  Tribunal  rejected  in  form  the  principle  of  law  upon  which  Ameri- 

1  British  and  Foreign  State  Papers,  1904-1905,  Vol.  98,  p.  735. 

3  British  and  Foreign  State  Papers,  1904-1905,  Vol.  g8,  pp.  821,  824. 

3  For  this  much  disputed  question,  see  for  British  contention  Sir  Robert  Finlay’s 
Argument,  Oral  Arguments,  Vol.  I,  pp.  192-200;  Mr.  William  Robson’s  Argument,  ib.  II, 
pp.  876-982;  and  for  the  American  contention,  Mr.  Turner’s  Argument,  ib.  Vol.  II,  pp.  449- 
454;  Senator  Root's  Argument,  ib.  Vol.  II,  pp.  1190-1201,  infra,  pp.  48-72. 

4  Appendix,  p.  4Q7  ;  Oral  Argument,  p.  1441. 
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can  counsel  based  the  right  to  enjoy  the  liberty  of  fishing,  free  from  local 
regulation  or  to  have  a  voice  in  any  regulation  found  advisable  or  neces¬ 
sary,  but  the  Tribunal  granted  in  substance  the  consequences  which 
would  have  followed  from  the  establishment  of  the  principle  for  which 
they  contended.  To  the  uninitiated  this  would  seem  to  suggest  a  com¬ 
promise,  and  we  know  on  the  highest  authority  that  the  award  of  the 
Tribunal  was  in  some  points,  at  least,  a  compromise.  Thus,  the  learned 
President  of  the  Tribunal,  Dr.  Lammasch,  recently  published  an  article1 
in  which  he  says  that  some  of  the  Hague  awards  “contained  keen  and 
penetrating  holdings  of  a  juridical  nature.  Especially  was  this  the 
case  in  the  three  awards  in  which  the  writer  of  this  article  was  Presi¬ 
dent  of  the  Tribunal:  The  Mascat  case  between  Great  Britain  and 
France,  the  Orinoco  case  between  the  United  States  of  America  and 
Venezuela,  and  the  Newfoundland  and  Canadian  Fisheries  case  between 
Great  Britain  and  the  United  States  of  America.  To  be  sure  the 
judgment  in  the  last  named  case  also  contained  elements  of  a  compromise 
for  which,  however,  the  Tribunal  had  received  special  and  exceptional 
authorization.”  2 

Viewing  the  award  of  the  Tribunal  upon  Question  I,  considered  as  a 
whole,  it  may  be  said  that  in  form  the  award  is  opposed  to  the  conten¬ 
tions  of  the  United  States  on  every  position  advanced  by  American 
counsel.  In  substance,  by  virtue  of  the  form  of  submission  and  the 
admission  of  British  counsel,  the  award  is  favorable  to  the  contention 
of  the  United  States,  because  it  holds  that  neither  Great  Britain 
nor  Newfoundland  can  alone  determine  the  reasonableness  of  any  reg¬ 
ulation,  and  that  if  the  reasonableness  be  contested  it  “must  be  decided 
not  by  either  of  the  Parties,  but  by  an  impartial  authority  in  accordance 
with  the  principles  hereinabove  laid  down,  and  in  the  manner  proposed 
in  the  recommendations  made  by  the  Tribunal  in  virtue  of  Article  IV 
of  the  agreement.”  3 

Without  discussing  this  procedure  in  detail,  it  is  sufficient  to  say 
that  the  Tribunal  held  that  future  municipal  laws,  ordinances,  or  rules 

1  Das  Recht,  March  io,  ign,  p.  148. 

2  “  Was  aber  die  Schiedsspriiche  betrifft,  so  enthielten  einige  sehr  eingehende  negriin- 
dungen  juristischer  Art.  Insbesondere  war  dies  der  Fall  bei  den  drei  Spriichen,  bei  denen 
der  Verfasser  dieses  Aufsatzes  als  Vorsitzender  fungierte.  (Maskatfall  zwischen  Gross- 
britannien  und  Frankreich,  Orinocofall  zwischen  den  Vereinigten  Staaten  von  Amerika 
und  Venezuela,  Fall  der  neufundlandischen  und  kanadischen  Fischereien  zwischen  Gross- 
britannien  und  den  Vereinigten  Staaten  von  Amerika;  freilich  enthielt  das  Urleil  im  letzl- 
genannten  Fall  auch  Elemente  eines  Vergleichcs ;  hierzu  hatte  das  Schiedsgerichl  aber  besondere, 
ausserordentliche  V ollmacht  erhalten.)” 

A  careful  reading  and  rereading  of  the  special  agreement  of  January  27,  1909  fails  to 
disclose  to  the  present  writer  the  slightest  foundation  for  any  “special  and  exceptional 
authorization  ”  to  compromise  a  legal  question. 

3  Appendix,  p.  502  ;  Oral  Argument,  p.  1446. 
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for  the  regulation  of  the  fisheries  of  Great  Britain  or  its  colonies,  affecting 
the  time  and  manner  or  other  regulations  of  a  similar  character,  should 
be  published  two  months  before  going  into  effect;  that  the  United  States 
possesses  the  right  to  object  to  such  laws  or  regulations  as  inconsistent 
with  the  Convention  of  1818;  that  such  regulations  should  not  go  into 
effect  “with  respect  to  inhabitants  of  the  United  States  until  the  Per¬ 
manent  Mixed  Fishery  Commission  [to  be  established,  as  provided  by 
the  award]  has  decided  that  the  regulation  is  reasonable  within  the 
meaning  of  this  award.”  The  commission  here  referred  to  is  to  be 
composed  of  a  representative  of  Great  Britain  and  the  United  States 
under  the  presidency  of  a  citizen  or  subject  of  a  third  power.  The 
meaning  of  this  is  perfectly  clear.  Great  Britain  cannot  regulate  the 
fisheries  without  the  consent  of  the  United  States.  If  the  United  States 
does  not  protest,  it  is  presumed  to  agree.  If  it  does  protest,  the  regula¬ 
tion  shall  not  go  into  effect.  The  reasonableness  of  the  regulation  no 
longer  depends  upon  the  sovereign  pleasure  of  Great  Britain  or  its 
colonies,  but  upon  the  decision  of  an  arbitral  commission,  in  which 
Great  Britain  and  the  United  States  are  represented,  but  in  which  an 
umpire  of  a  foreign  country  has  the  casting  vote. 

It  is  difficult  to  see  wherein  this  arrangement  is  not  a  restriction  upon 
British  sovereignty  or  its  exercise.  Sovereignty  may  indeed  remain 
intact,  but  its  exercise  is  in  the  hands  of  a  commission,  whose  deter¬ 
minations  Great  Britain  does  not  control.  Admission  of  counsel  would 
seem  to  be  a  slender  foundation  upon  which  to  erect  such  a  structure. 
A  substructure  of  law  is  a  more  secure  foundation,  but  perhaps  uncon¬ 
sciously  the  Tribunal  was  influenced  by  these  principles  of  law  just  as 
the  British  counsel  were  influenced  by  them  in  making  the  admission 
which  the  Tribunal  felt  justified  in  adopting. 

The  statement  that  British  sovereignty  is  unimpaired  seems  to  be 
a  source  of  gratification  to  Great  Britain,  Canada,  and  Newfound¬ 
land.  The  fact  that  the  award  establishes  a  commission  is  doubtless 
a  relief  to  Great  Britain  in  its  dealings  with  its  colonies,  for  the 
holding  of  the  commission  may  relieve  Great  Britain  of  the  embarrass¬ 
ment  of  forcing  its  will  upon  a  dominion  which  is  independent  in  all 
but  name  and  a  colony  which  regards  intervention  with  ill-concealed 
displeasure. 

The  result  will  probably  be,  however,  that  whenever  a  resort  could 
be  had  to  the  commission,  the  parties  in  interest  will  agree  upon  rules 
and  regulations  concerning  the  fishery,  so  as  to  obviate  a  reference  to  a 
commission  whose  proceedings  will  involve  delay  and  expense.  Indi¬ 
rectly  the  contention  of  the  United  States  will  be  accepted,  for  the  regu- 
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lations  will  be  drawn  up  by  the  mutual  consent  of  the  parties  in  interest, 
although  their  enforcement  will  be  delegated  to  the  local  sovereign. 

Question  II 

The  second  question  submitted  to  the  determination  of  the  Tribunal 
was  one  of  recent  origin,  but  to  which  Newfoundland  attached  very 
great  importance.  In  form  it  is  simple;  namely,  “have  the  inhabitants 
of  the  United  States,  while  exercising  the  liberties  referred  to  in  said 
Article  [of  the  Convention  of  1818],  a  right  to  employ  as  members  of 
the  fishing  crews  of  their  vessels  persons  not  inhabitants  of  the  United 
States?” 

The  Foreign  Fishing  Vessels  Act  of  1893  authorized  the  Governor 
of  Newfoundland  to  issue  licenses  “to  foreign  fishing  vessels,  enabling 
them  to  enter  any  port  on  the  coasts  of  this  Island  for  the  following 
purposes:  The  purchase  of  bait,  ice,  seines,  lines,  and  all  other  supplies 
and  outfits  for  the  fishery  and  for  the  shipping  of  crews.”  1 

Failure  to  procure  the  license  specified  in  the  Act  made  the  vessels 
and  their  crews  trespassers  and  subjected  them  to  severe  penalties.  As 
American  fishermen  invariably  took  out  licenses  they  neither  felt  nor 
minded  the  stringent  provisions  of  the  Act.  The  failure  of  the  United 
States  Senate  to  approve  the  Hay-Bond  Treaty  of  1904  annoyed  Sir 
Robert  Bond,  then  Premier  of  Newfoundland,  and  in  1905  the  permis¬ 
sion  to  purchase  licenses  was  withdrawn.  The  Act  of  1893  was  repealed, 
but  its  main  provisions  were  incorporated  in  the  Foreign  Fishing  Vessels 
Act  of  June  15,  1905,  and  applied  generally  to  foreign  vessels  found 
within  Newfoundland  waters,  although  Article  7  contained  the  proviso 
that  “nothing  in  this  Act  shall  affect  the  rights  and  privileges  granted 
by  Treaty  to  the  subjects  of  any  State  in  amity  with  His  Majesty.”2 

Mr.  Root,  then  Secretary  of  State,  took  exception  to  this  Act  and  out 
of  this  correspondence  arose  the  recent  fishery  controversy  which  was 
by  special  agreement  submitted  to  arbitration  at  The  Hague  in  1910. 
The  Act  of  1905  was  modified  by  the  Act  of  May  10,  1906,  but  as  it  con¬ 
tained  additional  provisions,  strenuously  objected  to  by  the  United 
States,  Great  Britain  refused  to  permit  its  enforcement  against  American 
fishermen.3 

1  An  Act  respecting  Foreign  Fishing  Vessels  (Art.  I)  passed  May  24,  1893.  (Appendix, 
British  Case,  p.  730.) 

2  An  Act  respecting  Foreign  Fishing  Vessels,  passed  June  15,  1905..  ( Appendix ,  p.  468; 
Appendix,  British  Case,  p.  737;  Appendix,  U.  S.  Case,  p.  197. 

3  “It  is  understood  that  His  Majesty’s  Government  will  not  bring  into  force  the  Newfound¬ 
land  Fishery  Vessels  Act  of  1906  which  imposes  on  American  fishing  vessels  certain  restrictions 
in  addition  to  those  imposed  by  the  Act  of  1905,  and  also  that  the  provisions  of  the  first  part  of 
Section  I  of  the  Act  of  1903,  as  to  boarding  and  bringing  into  port,  and  also  the  whole  of  Sec- 
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The  last  part  of  Section  I  of  the  Act  of  1905  contained  a  provision 
(repeated  in  the  Act  of  1906)  forbidding  foreign  vessels  from  engaging 
or  attempting  to  engage  crews  within  Newfoundland  waters.  The  Act 
of  1906  forbade  aliens  to  fish  within  the  waters  of  the  colony  (Article  5); 
it  also  forbade  British  subjects  to  fish  from  a  foreign  vessel  within  New¬ 
foundland  waters  and  penalized  the  master  as  well  as  the  vessel  for 
violation  of  the  provisions  of  the  Act  (Article  6);  it  further  imposed  a 
fine  upon  residents  of  Newfoundland  who  should  leave  the  colony  “for 
the  purpose  of  engaging  in  foreign  fishing  vessels”  (Article  7),  or  who 
should  furnish  supplies  to  foreign  fishermen,  as  well  as  upon  the 
master  procuring  supplies  in  Newfoundland  ports  (Article  8),  or  convey¬ 
ing  residents  of  the  colony  beyond  Newfoundland  waters  to  enable 
them  to  engage  in  fishing  from  foreign  fishing  vessels  (Article  9)  b 

The  United  States  objected  to  these  provisions  because  it  held  that 
American  fishermen  could  properly  employ  non-inhabitants  of  the 
United  States  to  take  fish  within  treaty  waters,  but  admitted  that  Great 
Britain  could  forbid  residents  of  Newfoundland  from  fishing  within 
Newfoundland  waters. 

American  counsel  contended  that  the  question  submitted  to  arbitra¬ 
tion  was  simply  whether  American  inhabitants  could  employ  non¬ 
inhabitants  to  fish  from  American  vessels  in  the  treaty  waters,  not 
whether  they  could  employ  residents  of  Newfoundland  contrary  to  the 
provisions  of  local  statute.  British  counsel  maintained  that  two  ques¬ 
tions  were  involved;  namely: 

(1)  “That  article  one  means  what  in  terms  it  says,  that  it  confers  the  liberty  to 
take  fish  on  the  inhabitants  of  the  United  States,  and  not  on  the  inhabitants  of 
other  countries. 

(2)  “That  the  Colonial  legislature  and  the  Imperial  Parliament  retain  the  power 
of  prohibiting  any  of  His  Majesty’s  subjects  from  engaging  as  fishermen  in  American 
vessels,  and  that  the  exercise  of  this  power  is  in  no  way  inconsistent  with  the  treaty.”  2 

The  Convention  of  1818,  although  concluded  between  Great  Britain 
and  the  United  States,  grants  the  liberty  to  inhabitants  of  the 
United  States,  and  Great  Britain  insisted  that  the  terms  of  the  treaty 
were  to  be  strictly  construed,  so  that  non-inhabitants  of  the  United 
States  could  not  participate  in  the  fisheries,  as  the  treaty  in  speci¬ 
fying  one  class  excluded  all  others.  But  the  British  contention  was 
much  broader  and  read  into  the  question  the  further  questions,  did 
the  Treaty  of  1818  confer  rights  on  American  fishing  vessels,  and  could 

tion  3  of  the  same  Act,  will  not  be  regarded  as  applying  to  American  fishing  vessels.”  (Modus 
Vivendi  of  1907.  Appendix,  British  Case,  p.  510-) 

1  Appendix,  p.  470;  Appendix,  British  Case,  p.  758:  Appendix,  U.  S.  Case,  p:  199. 

2  British  Case,  p.  59;  Sir  Robert  Finlay,  Oral  Argument,  Vol.  I,  p.  226. 
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the  American  fishermen  employ  Newfoundlanders  on  their  fishing 
vessels  contrary  to  the  prohibitions  of  the  Newfoundland  law?  These 
contentions  were  based  upon  the  fact  that  the  liberty  granted  to  the 
United  States  was  a  liberty  to  inhabitants  and  conveyed  no  rights  to 
American  fishing  vessels  as  such,  whereas  the  American  contention  was 
that  the  fishery,  from  its  very  nature,  was  a  vessel  fishery,  that  there¬ 
fore  the  vessels  should  be  permitted  to  visit  the  fishing  grounds;  that 
the  American  vessel  derived  its  right  to  participate  in  the  fisheries  from 
the  United  States,  not  from  British  authorities;  that  the  American 
character  was  determined  by  the  United  States;  that  the  ship’s 
papers  certifying  its  American  nationality  were  final  and  conclusive; 
that  the  vessel  so  certified  was  American  and  as  such  had  a  right  to 
visit  Newfoundland  waters  without  obtaining  a  license  from  the 
Newfoundland  authorities  or  complying  with  the  local  custom  regula¬ 
tions  of  entering  and  clearing,  provided  the  vessel  did  not  trade  as 
well  as  fish. 

In  the  course  of  the  discussion  between  Sir  Edward  Grey  and  Mr. 
Root  it  was  practically  admitted  that  the  fishery  was  a  vessel  fishery.1 
The  British  Government,  however,  was  unwilling  to  accept  the  nation¬ 
ality  of  the  vessel  as  a  safe  guarantee  of  the  nationality  of  the  venture 
and  insisted  upon  a  right  to  examine  each  vessel  in  order  to  see  whether 
or  not  the  crew  actually  engaged  in  taking  fish  out  of  the  water  were  or 
were  not  inhabitants  of  the  United  States.  In  other  words,  the  vessel 
might  be  American  and  the  members  of  the  crew  non-inhabitants  of 
the  United  States,  but  only  those  members  of  the  crew  could  take  part 
in  the  manual  act  of  fishing  who  complied  with  the  terms  of  the  treaty; 
that  is  to  say,  who  were  bona  fide  inhabitants  of  the  United  States.2 
The  American  contention  was  that  if  the  vessel  was  American,  owned 
by  Americans  and  registered  as  such,  the  venture  was  an  American  ven¬ 
ture  and  the  inhabitancy  or  non-inhabitancy  of  the  crew  became 
immaterial,  because  the  transaction  was  prosecuted  for  the  benefit  of 

1  “  As  the  Newfoundland  fishery,  however,  is  essentially  a  ship  fishery,  they  [Great  Britain] 
consider  that  it  is  probably  quite  unimportant  which  form  of  expression  is  used.”  (Sir  Edward 
Grey’s  note,  dated  June  20,  igo7,  to  Mr.  Whitelaw  Reid,  Appendix,  pp.  459,  460;  Appendix, 
British  Case,  p.  507;  Appendix,  U.  S.  Case,  p.  1003.) 

“As  this  is  conceded  to  be  essentially  ‘a  ship  fishing,’  and  as  neither  in  i8r8  nor  since 
could  there  be  an  American  ship,  not  owned  and  officered  by  Americans,  it  is  probably  quite 
unimportant  which  form  of  expression  is  used.”  (Mr.  Root’s  instruction,  dated  June  30,  igo6, 
to  Mr.  Whitelaw  Reid,  Appendix,  p.  453;  Appendix,  U.  S.  Case,  p.  978;  Appendix,  British 
Case,  p.  498.) 

2  “His  Majesty’s  Government  do  not  contend  that  every  person  on  board  an  American 
vessel  fishing  in  the  Treaty  waters  must  be  an  inhabitant  of  the  United  States,  but  merely  that 
no  such  person  is  entitled  to  take  fish  unless  he  is  an  inhabitant  of  the  United  States.”  (Sir 
Edward  Grey’s  letter,  dated  June  20,  1907,  to  Mr.  Whitelaw  Reid,  Appendix,  p.  439,  460; 
Appendix,  British  Case,  507;  Appendix,  U.  S.  Case,  p.  1003.) 
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Americans  entitled  by  the  treaty  to  fish  in  Newfoundland  waters.  In 
the  next  place  Newfoundland  Statutes  of  1905  and  1906  contained  pro¬ 
hibitions  against  the  employment  upon  foreign  fishing  vessels  of  any 
persons  not  entitled  by  the  treaty  to  fish  in  Newfoundland  waters.  As 
local  sovereign  Newfoundland  could  undoubtedly  regulate  fishing  opera¬ 
tions  within  its  own  waters,  unless  restrained  by  treaty,  and  Newfound¬ 
land  could  likewise  forbid  Newfoundlanders  from  engaging  as  members 
of  the  crew  of  a  foreign  vessel  within  Newfoundland  waters,  provided  a 
treaty  or  convention  did  not  forbid  such  enactments.1  American  fisher¬ 
men  have  been  in  the  habit  of  employing  Newfoundlanders  as  members 
of  the  crew  and  a  regulation  of  this  kind  would  interfere  with  the  profit¬ 
able  prosecution  of  the  fishery.  It  might  deprive  Newfoundlanders  of 
their  means  of  livelihood,  —  a  question  for  Newfoundland,  not  for  the 
United  States,  —  but  restrictions  placed  upon  American  fishing  might 
lead  to  concessions  from  the  United  States,  and  it  would  appear  that 
the  policy  of  Sir  Robert  Bond  was,  by  regulation  of  the  fisheries,  to  force 
the  United  States  into  concessions  advantageous  to  Newfoundland. 
Indeed,  in  a  much  quoted  speech  in  the  Newfoundland  Parliament,  he 
declared  his  purpose  to  be  to  make  Newfoundland  the  mistress  of  the  seas 
and  to  bring  the  United  States  to  terms? 

The  matters  at  issue,  therefore,  in  Question  II  were  first,  the 
nature  and  extent  of  the  question  submitted,  and  second,  the  right  of 
American  fishermen  to  employ  upon  their  fishing  vessels  as  members 
of  the  fishing  crew  “persons  not  inhabitants  of  the  United  States.” 

In  the  view  of  American  counsel  inhabitants  of  the  United  States 
possessed  not  merely  the  liberty  to  fish,  but  the  right  to  employ  non- 


>  “The  State  Department  believes  that  Newfoundland  has  the  right  to  prohibit  its  own 
citizens  from  engaging  in  our  crews  unless  they  are  inhabitants  of  the  United  States.  If  they 
are  inhabitants  of  the  United  States  we  are  entitled  to  have  them  fish  from  our  vessels  regard¬ 
less  of  their  citizenship.  The  views  expressed  above,  if  correct,  should  permit  our  vessels  to 
go  purse  seining  with  crews  shipped  in  American  waters,  but  our  right  to  secure  such  crews  by 
advertisement  in  the  Newfoundland  papers  would  undoubtedly  be  contested  by  Great  Britain.” 
(Mr.  Root’s  letter,  dated  July  7,  1906,  to  Mr.  Gardner,  M.C.,  Appendix,  British  Case,  p.  502.) 

2  Thus  in  supporting  the  Foreign  Fishing  Vessels  Bill  of  1905,  Sir  Robert  said: 

“This  bill  is  framed  specially  to  prevent  the  American  fishermen  from  coming  into  the 
bays,  harbors,  and  creeks  of  the  coasts  of  Newfoundland  for  the  purpose  of  obtaining  herring, 
caplin,  and  squid  for  fishery  purposes.  .  .  . 

“This  communication  is  important  evidence  as  to  the  value  of  the  position  we  occupy  as 
mistress  of  the  northern  seas  so  far  as  the  fisheries  are  concerned.  Herein  was  evidence  that 
it  is  within  the  power  of  the  legislature  of  this  colony  to  make  or  mar  our  competitors  to  the 
North  Atlantic  fisheries.  Here  was  evidence  that  by  refusing  or  restricting  the  necessary  bait 
supply  we  can  bring  our  foreign  competitors  to  realize  their  dependence  upon  us.  One  of  the 
objects  of  this  legislation  is  to  bring  the  fishing  interests  of  Gloucester  and  New  England  to  a 
realization  of  their  dependence  upon  the  bait  supplies  of  this  colony.  No  measure  could  have 
been  devised  having  more  clearly  for  its  object  the  conserving,  safeguarding,  and  protecting 
of  the  interests  of  those  concerned  in  the  fisheries  of  the  colony.”  (Appendix,  U.  S.  Counter 
Case,  pp.  446,  448.) 
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inhabitants  to  aid  them  in  their  fishing;  that  the  right  to  employ  non¬ 
inhabitants  was  general,  and  that  the  right  of  Newfoundland  to  forbid 
Newfoundlanders  from  engaging  as  members  of  an  American  fishing 
crew  was  not  necessarily  involved  in  the  question.  To  determine  the 
question  it  was  necessary  to  consider  the  parties  to  the  grant  and  the 
purpose  of  the  treaty. 

It  would  seem  reasonably  clear  that  the  contracting  parties  were 
Great  Britain  and  the  United  States;  that  the  grant  was  made  by  Great 
Britain,  and  that  the  United  States  took  the  grant.  The  inhabitants 
of  the  United  States  were  the  beneficiaries,  but  they  were  not  the  con¬ 
tracting  parties.  The  question,  therefore,  was  a  national  question  and 
it  was  intended  not  merely  for  the  benefit  of  citizens,  but  of  inhabitants 
of  the  United  States- — a  much  broader  term.  Great  Britain  admitted 
that  American  inhabitants  might  fish,  but  that  the  benefits  of  the  treaty 
were  limited  to  inhabitants.  This  raises  the  further  question,  when  are 
inhabitants  fishing?  For  while  the  liberty  is  a  grant  to  inhabitants 
generally,  its  terms  apply  specifically  only  to  inhabitants  who  avail 
themselves  of  the  treaty  right;  that  is  to  say,  who  are  actually  fishing 
within  British  waters.  Attention  was  called  to  the  fact  that  the  various 
French  treaties  granted  the  liberty  to  fish  not  to  France,  but  to  the  sub¬ 
jects  of  His  Most  Christian  Majesty,  and  that,  during  the  entire  history 
of  the  French  right,  French  subjects  did  not  appear  to  be  restricted  in 
their  employees  to  French  subjects.  The  reply  of  Great  Britain  to  this 
was  the  assertion  that  only  French  subjects  had  engaged  in  fishing  and 
that  French  subjects  engaged  in  fishing  had  not  employed  foreigners.1 
The  French  treaties,  therefore,  throw  no  light  on  the  subject,  and  the 
matter  must  be  considered  by  itself. 

The  fundamental  question  seems  to  be  who  derives  benefit  from  the 
act  of  fishing.  If  the  vessel  be  an  American  vessel  and  the  profit  of  the 
expedition  accrues  to  American  inhabitants,  it  would  seem  that  the  entire 
venture  is  American,  or  is  the  venture  of  American  inhabitants,  and  that 
on  familiar  principles  a  person,  entitled  to  a  right  may  exercise  it  either 
by  himself  or  through  his  agent.  This  might  not  always  be  the  case, 
but  it  seems  to  be  a  well-settled  principle  of  the  common  law  from  the 
time  of  the  Year  Books  to  the  present  day  that  a  right  in  the  nature  of  a 
license  to  the  grantee,  provided  it  be  for  profit  and  not  for  pleasure,  may 
be  exercised  by  the  servant  or  agent  of  the  person  entitled,  whereas  if  the 

1  “It  may  be  well  to  mention  incidentally  in  regard  to  Mr.  Root’s  contention  that  no  claim 
to  place  such  restriction  on  the  French  right  of  fishery  was  ever  put  forward  by  Great  Britain; 
that  there  was  never  any  occasion  to  advance  it,  for  the  reason  that  foreigners  other  than  French¬ 
men  were  never  employed  by  French  fishing  vessels.”  (Sir  Edward  Grey’s  note,  dated  June 
20,  1907,  to  Mr.  Whitelaw  Reid,  Appendix,  pp.  450,  461;  Appendix,  British  Case,  p.  570; 
Appendix,  U.  S.  Case,  p.  1003.) 
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right  be  one  of  pleasure,  the  specified  beneficiary  may  alone  exercise  it. 
In  the  argument  of  the  United  States  it  is  stated  that  “by  the  municipal 
law  common  to  the  two  countries,  if  a  fishery  right  is  one  of  profit  and 
not  of  pleasure,  it  carries  with  it  the  right  of  exercise  by  his  servants. 
If  of  pleasure  alone,  it  can  be  exercised  only  by  the  master.”  1 

For  this  position,  the  Duchess  of  Norfolk’s  Case,  decided  in  the 
twelfth  year  of  the  reign  of  Henry  VII,  is  cited,  as  is  also  the  very 
authoritative  case  of  Wickham  v.  Hawker,  following  the  Duchess  case, 
and  decided  by  Baron  Parke  in  the  year  1840.2 

The  law  common  to  the  two  countries  would  seem  to  favor  the 
American  contention,  if  the  liberty  to  fish  was  for  profit,  not  for  pleasure, 
and  the  fishermen  obtained  property  in  the  fish.  While  admitting  that 
the  master  might  fish  by  his  servant,  British  counsel  insisted  that  the 
servant  should  be  chosen  from  the  same  class;  namely,  from  inhabitants 
of  the  United  States.  We  must,  therefore,  revert  to  the  original  ques- 

>  U.  S.  Argument,  p.  90. 

2  “The  authorities  upon  this  subject  take  this  distinction:  that  if  there  be  a  personal 
license  of  pleasure,  it  extends  only  to  the  individual,  and  it  cannot  be  exercised  with  or  by  ser¬ 
vants;  but  if  there  is  a  license  of  profit,  and  not  for  pleasure,  it  may.  This  will  be  found  so 
laid  down  in  the  case  of  The  Duchess  of  Norfolk  v.  Wiseman,  which  appears  to  be  the  leading 
case  on  the  subject. 

“The  Duchess  of  Norfolk's  case  was  this: — The  Duchess  brought  an  action  for  chasing 
in  her  park,  against  Wiseman  and  others.  They  pleaded  that  the  Duchess  licensed  the  Earl 
of  Suffolk  to  hunt  at  his  pleasure  in  the  park,  and  they  showed,  at  the  time  of  the  trespass,  the 
Earl  came  into  the  park,  and  the  defendants  with  him,  to  hunt;  and  it  was  moved  that  the 
plea  was  bad,  for  by  the  license  given  to  the  Earl,  which  was  only  for  pleasure  and  extended  only 
to  him,  and  no  other  could  justify  by  that  license;  for  if  I  give  license  to  a  man  to  eat  with  me, 
none  of  his  servants  can  justify  the  entry  into  my  house  by  reason  of  that  license,  for  it  is  a 
license  of  pleasure;  and  so  if  I  give  leave  to  another  to  go  at  his  pleasure  into  my  orchard,  none 
of  his  servants  can  .justify  by  that  license:  but  if  it  is  a  license  of  profit,  and  not  of  pleasure,  it 
is  otherwise;  for  if  one  give  leave  to  me  to  carry  over  his  land  with  my  cart,  my  servants  can 
justify  by  his  license;  and  so  if  one  gives  me  license  to  have  a  tree  in  his  wood,  my  servants  may 
justify  the  cutting  of  the  wood,  and  the  entry,  for  I  shall  have  profit  by  that:  and  so  was  the 
opinion  of  the  Court:  and  then  the  defendants  said  that  the  Duchess  gave  license  to  the  Earl 
to  hunt,  kill,  and  take  with  him  the  deer  at_,his  pleasure,  and  then  they  said  that  the  Earl  came 
there  and  they  with  him,  and  by  his  command,  hunted  and  took  away;  and  that  was  held 
good.” 

The  learned  Baron  then  says: 

‘‘This  case  is  cited  with  others,  in  Manwood,  c.  18,  s.  3,  p.  107,  and  the  result  is,  that,  if 
there  be  a  personal  license  to  an  individual  to  hunt  at  his  pleasure,  he  cannot  take  away  to  his 
own  use  the  game  killed,  or  go  with  servants,  still  less  send  servants  to  kill  for  him,  or  assign 
his  license  to  another:  but  if  the  person  is  meant  to  have  a  property  in  the  game  which  he  kills, 
it  is  otherwise;  and  therefore  if  the  license  is  to  hunt,  kill  and  carry  away,  he  may  hunt  with 
servants  or  by  servants.  And  e  converso,  if  there  be  a  license  for  him  and  his  servants  to  hunt, 

‘  by  these  words,  for  him  and  his  servants,  shall  be  understood  a  license  of  profit;  for  these 
words  imply  that  the  grantee  hath  a  property  in  the  thing  hunted,  because  that  by  such  a  license 
the  grantee  may  justify  for  his  servant  to  hunt,  which  is  more  than  a  license  of  pleasure.’” 

The  learned  judge  then  held,  that  the  liberties  to  hawk,  hunt,  fish,  and  fowl  granted  to 
one,  his  heirs  and  assigns  “are  interests,  or  profits  k  prendre,  and  may  be  exercised  by  servants 
in  the  absence  of  the  master;  and  further,  we  think  that  the  addition  ‘with  servants  or  other¬ 
wise’  does  not  limit  the  privilege,  and  exclude  the  exercise  of  it  by  servants.  ‘Words  tending  to 
enlarge  are  not  (unless  the  intention  is  very  plain)  to  be  taken  to  restrain.’  ”  —  Wickham  v. 
Hawker,  7  Meeson  and  Welsby’s  Reports,  63,  at  77“79-  (Oral  Argument,  Vol.  I,  p.  230.) 
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tion;  namely,  who  fishes?  Because,  if  the  employer  reaps  the  benefit 
of  the  fishery  he  may  well  be  considered  as  the  fisherman  whether  he  or 
his  servant  draws  the  fish  from  the  water.  The  contention  that  the 
crew  might  be  foreigners  and  man  the  ship,  but  that  the  person  who 
drops  the  line  or  throws  the  net  into  the  water  and  extracts  the  fish  from 
the  water  should  be  an  inhabitant  of  the  United  States  and  could  not 
within  the  treaty  be  a  non-inhabitant  did  not  appeal  to  the  Tribunal, 
which  squarely  held  that  “the  inhabitants  of  the  United  States  while 
exercising  the  liberties  referred  to  in  the  said  article  have  a  right  to 
employ,  as  members  of  the  fishing  crews  of  their  vessels,  persons  not 
inhabitants  of  the  United  States.”  1 

The  Tribunal,  however,  seems  to  have  been  much  influenced  by  the 
British  Argument  that  Great  Britain  could  forbid  aliens  as  well  as  its 
subjects  from  serving  upon  foreign  vessels  within  Newfoundland  waters. 
For  example,  the  Tribunal  expressed  the  opinion  “  that  non-inhabitants 
employed  as  members  of  the  fishing  crews  of  the  United  States  vessels 
derive  no  benefit  or  immunity  from  the  treaty,  and  it  is  so  decided  and 
awarded.”  In  order  to  make  this  part  of  the  award  clear  it  is  necessary 
to  quote  a  clause  which,  while  not  the  actual  holding  of  the  Tribunal, 
nevertheless  is  specifically  mentioned  as  one  of  the  reasons  which  led  it 
to  pronounce  the  award;  namely,  “the  Treaty  does  not  affect  the  sover¬ 
eign  right  of  Great  Britain  as  to  aliens,  non-inhabitants  of  the  United 
States,  nor  the  right  of  Great  Britain  to  regulate  the  engagement  of 
British  subjects,  while  these  aliens  or  British  subjects  are  on  British 
territory.”8 

In  view  of  the  first  part  of  the  award,  that  the  United  States  may 
employ  non-inhabitants,  it  is  not  quite  clear  why  the  Tribunal  decided 
that  such  non-inhabitants  so  employed  “derive  no  benefit  or  immunity 
from  the  treaty,”  because  were  it  not  for  the  treaty  they  could  not  engage 
in  fishing  within  Newfoundland  waters. 

This  declaration,  however,  cannot  be  looked  upon  as  general  in  its 
nature,  because  the  Tribunal  was  interpreting  a  particular  treaty  and  felt 
it  necessary  to  define  the  status  of  aliens  and  the  right  of  Great  Britain 
to  regulate  their  conduct,  as  well  as  the  conduct  of  British  subjects. 

A  distinction  was  drawn  between  the  American  who  employs  non¬ 
inhabitants  and  the  non-inhabitants  actually  employed;  the  first  class 
being  protected  by  the  treaty,  the  latter  class  deriving  no  benefit  or 
immunity  from  it.  In  other  words,  the  American  may  employ  the  non¬ 
inhabitant.  He  is  protected  by  the  treaty  in  his  person  and  his  property 


1  Appendix,  p.  506;  Oral  Argument,  p.  1449. 
2 Appendix,  p.  506;  Oral  Argument,  p.  1449. 
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from  arrest  or  confiscation,  but  the  alien  has  no  such  protection.  If 
Great  Britain  or  Newfoundland  should  be  minded  to  pass  a  local  ordi¬ 
nance  forbidding  him  from  fishing  on  foreign  vessels  within  British 
waters  his  violation  of  the  local  statute  might  apparently  be  punished, 
because  he  derives  no  benefit  or  immunity  from  the  treaty,  and  in  the 
same  way  a  British  subject  fishing  upon  an  American  vessel,  in  violation 
of  a  statute  forbidding  British  subjects  so  to  fish,  might  apparently  be 
punished  because  “the  treaty  does  not  affect  the  sovereign  right  of 
Great  Britain  as  to  aliens,  non-inhabitants  of  the  United  States,  nor  of 
the  right  of  Great  Britain  to  regulate  the  engagement  of  British  subjects, 
while  these  aliens  or  British  subjects  are  on  British  territory.” 

The  Tribunal  may  perhaps  have  been  influenced  by  Sir  William 
Robson’s  illustration  of  undesirable  aliens1  arid  sought  to  preserve  the 
sovereign  right  of  Great  Britain  to  prevent  undesirable  aliens  from  fish¬ 
ing  within  its  waters.  But  however  that  may  be,  the  passing  of  an  act 
which  would  prevent  an  ordinary  alien  from  fishing  upon  an  American 
fishing  vessel  within  British  waters  would  undoubtedly  be  regarded  by 
the  United  States  as  in  conflict  with  the  right  of  American  inhabitants 
to  employ  non-inhabitants  within  British  waters,  and  it  seems  necessary, 
in  the  interest  of  good  faith  and  fair  dealing,  to  consider  that  the  Tribunal 
had  in  mind  exceptional  conditions  of  a  sanitary  or  a  protective  nature; 
otherwise  the  Tribunal  would  have  taken  away  with  one  hand  that 
which  it  gave  with  the  other,  and  would  have  stultified  itself  in  holding 
that  American  inhabitants  possessed  a  right  which  practically  they  could 
not  exercise. 

It  would  seem  that  the  award  of  the  Tribunal  on  Question  II  is  both 
in  form  and  in  substance  favorable  to  the  contention  of  the  United 
States,  unless  the  reserved  right  of  British  sovereignty  may  be  exercised 
in  such  a  way  as  to  penalize  aliens  engaged  on  American  fishing  vessels. 
The  alien  fishing  upon  an  American  fishing  vessel  should  be  protected, 
otherwise  he  will  not  fish.  If,  however,  Great  Britain  retains  the  right 
to  penalize  the  alien  for  violation  of  local  ordinances  in  such  a  case,  the 
form  is  favorable  to  the  United  States,  but  the  substance  is  favorable 
to  Great  Britain. 


Question  III 

It  will  be  recalled  that  the  first  question  submitted  to  arbitration 
concerned  the  reasonable  regulation  of  the  fishery  in  the  matter  of  time 
and  manner  by  “municipal  laws,  ordinances,  or  rules”  without  the 

1  For  example,  Malays,  used  by  Sir  William,  because  Malays  are  “not  likely  to  trouble  us 
if  they  are  afterwards  offended.”  (Oral  Argument,  Vol.  II,  p.  1065.) 
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consent  previously  had  of  the  United  States.  The  third  question,  while 
similar  to  the  first,  deals  with  the  more  specific  question  whether  Ameri¬ 
can  fishermen  can  be  subjected,  without  the  consent  of  the  United 
States,  “to  the  requirements  of  entry  or  report  at  custom  houses  or  the 
payment  of  light  or  harbor  or  other  dues,  or  to  any  other  similar  require¬ 
ment  or  condition  or  exaction.”  The  first  question  went  to  the  nature 
and  extent  of  the  American  fishing  right  as  such.  The  second  question 
presupposes  the  existence  of  the  right  to  take,  dry,  and  cure  fish  within 
Newfoundland  waters.  The  third  question  considers  whether  regula¬ 
tions  not  necessarily  or  exclusively  related  to  fishing  as  such  may  be 
imposed  upon  American  fishermen  without  the  consent  of  the  United 
States.  That  is  to  say,  whether  an  American  fishing  vessel  before 
beginning  to  fish  should  make  formal  entry  or  report  at  custom  houses, 
whether  such  vessels  should  pay  light,  harbor,  or  other  dues  as  a  condi¬ 
tion  precedent  to  remaining  in  Newfoundland  waters,  and  finally, 
whether  American  fishing  vessels  should  be  subjected  to  other  similar 
requirements  or  conditions  or  exactions,  which,  however  beneficial  and 
proper  in  themselves,  are  not  necessarily  involved  in  the  taking,  drying, 
and  curing  of  fish.  Questions  I  and  III  are,  therefore,  distinct,  and  while 
they  both  involve  the  right  of  the  local  sovereign  to  regulate  American 
fishing  vessels  within  Newfoundland  waters,  they  are  yet  so  distinct  as 
to  justify  separate  treatment. 

If  the  right  of  the  United  States  to  fish  within  Newfoundland  waters 
be  a  servitude,  and  if  one  of  the  consequences  of  a  servitude  be  exemption 
from  restriction  in  the  exercise  of  the  right  granted,  unless  the  right  to 
regulate  be  expressly  reserved,  it  would  follow  that  the  right  to  fish  being 
granted  specifically  should  not  be  subjected  to  rules  or  regulations  which 
clog  its  exercise  without  the  consent  of  the  grantee.  The  United  States 
in  its  printed  argument  took  this  view,  but  also  argued  the  question 
elaborately  upon  general  principles.1  The  Tribunal  was  evidently 
impressed  by  the  general  contention  of  the  United  States,  because  the 
award  is  favorable  to  the  American  position. 

“The  requirement,”  it  says,  “that  an  American  fishing  vessel  should 
report,  if  proper  conveniences  for  doing  so  are  at  hand,  is  not  unrea¬ 
sonable,  for  the  reasons  stated  in  the  foregoing  opinion.  There  should 
be  no  such  requirement,  however,  unless  there  be  reasonably  con¬ 
venient  opportunity  afforded  to  report  in  person  or  by  telegraph, 
either  at  a  custom-house  or  to  a  customs  official. 

“But  the  exercise  of  the  fishing  liberty  by  the  inhabitants  of  the 
United  States  should  not  be  subjected  to  the  purely  commercial  formali- 

1  U.  S.  Argument,  pp.  99-100,  101-112, 
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ties  of  report,  entry,  and  clearance  at  a  custom-house,  nor  to  light, 
harbour,  or  other  dues  not  imposed  upon  Newfoundland  fishermen.”1 

An  examination  of  the  award  on  this  question  which  has  been  quoted 
in  full  shows  that  the  duty  to  report  is  based  upon  the  prerequisite  that 
“proper  conveniences  for  doing  so  are  at  hand”  and  that  in  such  a  case 
the  requirement  is  not  unreasonable.  In  the  next  place,  the  Tribunal, 
true  to  its  conception  that  the  expression  “in  common”  meant  equality 
in  the  right  and  in  its  exercise,  held  that  no  regulations  should  bind 
American  fishermen  unless  local  fishermen  were  likewise  bound,  for 
equality  is  inconsistent  with  discrimination.  The  text  of  the  award  is 
explained  by  the  reasoning  of  the  Tribunal,  which  precedes  it,  and  would 
seem  to  be  incorporated  in  the  award  itself,  because  the  decision  on  this 
point  is  justified  by  the  Tribunal  by  “the  reasons  stated  in  the  foregoing 
opinion.”  An  examination  of  the  reason  which  led  the  Tribunal  to  its 
conclusion  discloses  the  fact  that  it  considered  the  third  question 
under  discussion  as  relating  exclusively  to  fishing,  not  to  commercial 
operations,  and  that  regulations  eminently  proper  for  commercial 
transactions  might  be  inappropriate  to  fishing  and  might,  indeed, 
interfere  seriously  with  its  successful  exercise.  The  exact  language  is 
brief  and  to  the  point. 

“  The  exercise  of  these  liberties  .  .  .  has  no  reference  to  any  commercial  privileges 
which  may  or  may  not  attach  to  such  vessels  by  reason  of  any  supposed  authority 
outside  the  treaty,  which  itself  confers  no  commercial  privileges.  ...  It  follows,  there¬ 
fore,  that  when  the  inhabitants  of  the  United  States  are  not  seeking  to  exercise  the 
commercial  privileges  accorded  to  trading-vessels  for  the  vessels  in  which  they  are 
exercising  the  granted  liberty  of  fishing,  they  ought  not  to  be  subjected  to  require¬ 
ments  as  to  report  and  entry  at  custom-houses  that  are  only  appropriate  to  the  exercise 
of  commercial  privileges.  The  exercise  of  the  fishing  liberty  is  distinct  from  the  exer¬ 
cise  of  commercial  or  trading  privileges  and  it  is  not  competent  for  Great  Britain  or 
her  colonies  to  impose  upon  the  former  exactions  only  appropriate  to  the  latter.  The 
reasons  for  the  requirements  enumerated  in  the  case  of  commercial  vessels,  have  no 
relation  to  the  case  of  fishing  vessels.”  2 

To  this  clear  statement  of  the  distinction  between  fishing  and  com¬ 
mercial  vessels  and  the  necessary  difference  between  regulations  affecting 
each,  little  can  be  added.  Experience  shows,  however,  that  the  desire 
for  profit  frequently  leads  to  abuse  and,  therefore,  it  seems  eminently 
proper  that  the  Government  of  Newfoundland  should  be  informed  of  the 
presence  of  American  fishing  vessels  in  Newfoundland  waters,  in  order  to 
prevent  violation  of  the  fishing  liberty  and  to  prevent  the  presence  for 
one  purpose  being  used  for  another  and  distinct  purpose. 

Therefore  the  Tribunal  very  properly  was  of  the  opinion  that  it  was 

1 Appendix ,  p.  506;  Oral  Argument,  p.  1450. 

2  Appendix,  p.506;  Oral  Argument,  p.  1450. 
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neither  unreasonable  nor  inappropriate  “that  American  fishing  vessels 
should  report,  if  proper  conveniences  and  an  opportunity  for  doing  so  are 
provided.  .  .  .  Such  a  report,  while  serving  the  purposes  of  a  notification 
of  the  presence  of  a  fishing-vessel  in  the  treaty  waters  for  the  purpose  of 
exercising  the  treaty  liberty,  while  it  gives  an  opportunity  for  a  proper 
surveillance  of  such  vessel  by  revenue  officers,  may  also  serve  to  afford 
to  such  fishing  vessel  protection  from  interference  in  the  exercise  of  the 
fishing  liberty.”1 

This  requirement  might  be  beneficial  both  to  American  fishermen 
and  the  local  authorities,  but  it  should  not  be  insisted  upon  if  it  would 
interfere  with  the  legitimate  exercise  of  American  fishing  rights.  There¬ 
fore  the  Tribunal  stated  that  the  requirement  should  not  exist  “unless 
reasonably  convenient  opportunity  therefor  be  afforded  in  person  or 
by  telegraph,  at  a  custom-house  or  to  a  customs  official.”2 

The  distinction  between  a  mere  report  upon  entering  the  fishing 
waters  and  formal  clearance  at  a  custom  house  involving  delay  and  fric¬ 
tion  was  observed,  and  it  is  fair  to  presume  that  the  finding  of  the  Tribu¬ 
nal  on  this  point  sufficiently  protects  American  fishermen  in  the  exercise 
of  their  liberty,  while  informing  the  local  authorities  of  the  presence  of 
American  fishermen  and  enabling  the  authorities  to  prevent  the  abuse  of 
the  treaty  right. 

The  question  at  issue,  so  happily  decided  by  the  Tribunal,  was  the 
subject  of  much  correspondence  and  no  little  friction  between  the  two 
countries.  In  Mr.  Root’s  letter  to  Sir  Mortimer  Durand,  dated  October 
19,  1905, 3  the  distinction  between  fishing  vessels  as  such  and  trading 
vessels  was  carefully  drawn,  and  from  the  difference  thus  noted  Mr. 
Root  insisted  that  the  treatment  to  be  accorded  to  each  should  be  dif¬ 
ferent;  that  is  to  say,  that  American  fishing  vessels  in  the  exercise  of  the 
treaty  liberty  should  not  be  subject  to  the  formalities  of  reporting,  entry 
and  clearing,  which  might  properly  be  required  from  vessels  engaged  in 
ordinary  trade.  The  memorandum  submitted  by  Sir  Edward  Grey, 
dated  February  2,  1906,  takes  issue  with  Mr.  Root’s  classification  and 
insists  that  “the  only  ground  on  which  the  application  of  any  provisions 
of  the  Colonial  Law  to  American  vessels  engaged  in  the  fishery  can  be 
objected  to  is  that  it  unreasonably  interferes  with  the  exercise  of  the 
American  right  of  fishery.”  4 

Sir  Edward  then  argues  that  the  local  regulations  were  both  reason¬ 
able  and  beneficial;  that  the  payment  of  light  dues  “involves  no 

1  Appendix,  p.  506;  Oral  Argument,  p.  1450. 

2  Appendix ,  p.  507;  Oral  Argument,  p.  1450. 

3  Appendix,  p.  442;  Appendix,  U.  S.  Case,  p.  966;  Appendix,,  British  Case,  p.  491. 

4  Appendix,  pp.  446,  449;  Appendix,  British  Case,  p.  494;  Appendix,  U.  S.  Case,  p.  971. 
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unreasonable  interference”  and  that  such  dues  are  payable  by  all 
except  coasting  and  fishing  vessels  owned  and  registered  in  the 
Colony.1 

In  Mr.  Root’s  reply,  dated  June  30,  1906,  issue  is  squarely  taken  with 
Sir  Edward  Grey’s  contention  that  American  vessels  in  the  exercise  of 
their  treaty  right  “are  bound  to  enter  and  clear  in  the  Newfoundland 
custom-houses,  to  pay  light  dues,  even  the  dues  from  which  coasting  and 
fishing-vessels  owned  and  registered  in  the  Colony  are  exempt.”  2 

Mr.  Root  quoted  a  passage  from  Lord  Salisbury’s  note  to  Mr. 
Welsh,  then  American  Minister,  in  which  his  Lordship  admitted  that 
American  fishermen  were  subjected  only  to  the  restrictions  imposed 
by  municipal  law  at  the  date  of  the  signature  of  the  treaty  of 
Washington  of  May  8,  1871,  and  Mr.  Root  considered  Lord  Salisbury’s 
admission  equally  applicable  to  the  Convention  of  1818.  Mr.  Root 
said: 

“Under  the  view  thus  forcibly  expressed,  the  British  Government  would  be  con¬ 
sistent  in  claiming  that  all  regulations  and  limitations  upon  the  exercise  of  the  right 
of  fishing  upon  the  Newfoundland  coast,  which  were  in  existence  at  the  time  when  the 
Treaty  of  1818  was  made,  are  now  binding  upon  American  fishermen. 

“Farther  than  this,  His  Majesty’s  Government  cannot  consistently  go,  and, 
farther  than  this,  the  Government  of  the  United  States  cannot  go.”  3 

Sir  Edward  Grey’s  note  of  June  20,  1907,  reasserted  that  the 
obligation  to  report  at  a  custom  house  and  the  requirement  of  entry 
and  clearance  of  American  vessels  did  not  interfere  with  the  fishing 
liberty,  and  that  such  regulations  were  necessary  to  prevent  smuggling 
and  to  ascertain  whether  they  really  were  fishing  vessels  and  not 
smugglers.4 

It  is  evident  from  this  brief  survey  of  the  correspondence  that  the 
two  countries  felt  themselves  unable  to  agree  without  sacrificing  a 
principle  which  involved  the  right  to  regulate  the  fishery.  Sir  Edward 
Grey,  however  made  a  slight  concession  in  his  note  last  quoted  in  regard 
to  light  dues,  for  as  Newfoundland  vessels  “are  under  certain  conditions 
exempt  either  wholly  or  in  part  from  payment”  of  light  dues,  Great 
Britain  considered  American  fishing  vessels  as  entitled  to  like  treatment.8 

Lord  Salisbury’s  statement  that  American  fishermen  were  only  bound 
to  obey  municipal  laws  in  force  at  the  signature  of  the  Treaty  and  the 

1  Appendix,  pp.  446,  450;  Appendix,  British  Case,  p.  494;  Appendix,  U.  S.  Case, 
p.  971. 

2  Appendix,  p.  453;  Appendix,  U.  S.  Case,  p.  978;  Appendix,  British  Case,  p.  498. 

3  Appendix,  pp.  453,  457;  Appendix,  U.  S.  Case,  p.  978;  Appendix,  British  Case,  p.  498. 

4  Appendix,  p.  430;  Appendix,  British  Case,  p.  507;  Appendix,  U.  S.  Case,  p.  1003. 

6  Appendix,  pp.  439,  462;  Appendix,  British  Case,  p.  507;  Appendix,  U.  S.  Case, 
p.  1003. 
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use  made  of  this  statement  by  Mr.  Root  evidently  influenced  the  British 
Government  to  examine  the  laws  and  regulations  in  effect  at  the  signature 
of  the  Convention  of  1818  as  appears  from  the  following  passage  of  a 
telegram,  dated  August  8,  1906,  from  Lord  Elgin,  Secretary  of  State  for 
the  Colonies  to  the  Governor  of  Newfoundland: 

“Light  dues  were  presumably  not  levied  in  1818,  .  .  .  and  fishing-ships  were 
exempted  from  entry  at  Custom-house,  and  required  only  to  make  a  report  on 
first  arrival  and  on  clearing  (see  same.  Act).  United  States  vessels  could,  on  the 
basis  of  the  status  quo  in  1818,  only  be  asked  to  make  report  at  custom-house  on 
arrival  and  on  clearing.”  1 

The  controversy  was  fortunately  ended  by  the  decision  of  the 
Tribunal  wThich  apparently  safeguards  the  legitimate  rights  of  American 
fishermen  in  Newfoundland  waters  without  depriving  the  local  authori¬ 
ties  of  the  opportunity  to  prevent  by  appropriate  supervision  the  abuse 
of  the  treaty  right. 

Question  IV 

It  will  not  have  escaped  attention  that  Questions  I,  II,  and  III 
related  to  fishing  within  what  are  commonly  called  the  treaty  waters. 
The  next  question  deals  with  the  right  of  American  fishermen  to  use  for 
certain  specific  purposes  the  waters  in  which,  by  the  Convention  of  1818, 
the  United  States  renounced,  for  its  inhabitants,  the  fishing  liberty  of 
1783.  The  reason  for  the  renunciatory  clause  of  the  Convention  of  1818 
has  already  been  explained.  The  United  States  surrendered  liberties 
which  it  possessed  under  the  Treaty  of  1783  in  order  to  secure  forever 
the  liberty  to  take,  dry,  and  cure  fish  within  certain  specified  portions  of 
the  British  coast  in  North  America,  and  the  renunciation  was  the  con¬ 
sideration  for  the  grant  of  1818.  The  question  of  regulation  did  not 
arise  within  non-treaty  waters,  because  by  express  provision  the  United 
States  renounced  on  behalf  of  its  inhabitants  the  right  to  fish  on  the  non¬ 
treaty  coast,  and  the  right  cannot  exist  to  regulate  the  exercise  of  a  non¬ 
existent  liberty.  It  was  foreseen,  however,  that  American  fishermen  in 
distress,  removed  from  the  basis  of  supplies  and  far  away  from  home, 
might  find  it  necessary  to  enter  the  bays  or  harbors  of  the  non-treaty 
coasts  “for  the  purpose  of  shelter  and  of  repairing  damages  therein,  or 
purchasing  wood,  and  of  obtaining  water.”  The  American  negotiators 
sought  to  obtain  the  right  to  purchase  bait,  but  the  British  commissioner 
rejected  the  proposal.  Great  Britain  wTas  unwilling  to  grant  American 
fishermen  the  right  to  enter  the  non-treaty  waters  whenever  it  should 
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appear  advantageous  or  advisable,  because  fishermen,  it  seems,  are  prone 
to  take  fish  wherever  found,  notwithstanding  the  terms  of  a  convention, 
and  such  action  would  give  rise  to  a  controversy  which  it  was  the  purpose 
of  the  convention  to  prevent.  In  order  to  remove  any  doubt  about  the 
nature  and  extent  of  the  permission,  the  purposes  were  enumerated  and 
followed  by  the  express  statement  that  American  fishermen  were  to  be 
admitted  within  the  non-treaty  waters  “for  no  other  purposes  whatever.” 
But  the  right  to  regulate  the  entry  and  sojourn  of  American  fishermen 
within  the  Treaty  waters  for  the  four  specified  purposes  was,  in  con¬ 
tradistinction  from  the  exercise  of  the  fishing  liberty  within  treaty 
waters,  expressly  reserved,  and  this  express  provision  seemed  to  American 
counsel  to  indicate  that  the  liberty  to  fish  within  treaty  waters  was  to  be 
free  from  British  regulation,  as  otherwise  they  would  have  reserved  the 
right  to  regulate  as  in  the  case  of  admission  to  non-treaty  waters.  The 
clause  in  question  is  that  American  fishermen  “shall  be  under  such 
restrictions  as  may  be  necessary  to  prevent  their  taking,  drying,  or  curing 
fish  therein,  or  in  any  other  manner  whatever  abusing  the  privileges 
hereby  reserved  to  them.” 

An  examination,  however,  of  this  clause  shows  that  the  purpose  of 
the  negotiators  was  two-fold:  first,  to  prevent  American  fishermen  from 
“taking,  drying,  or  curing  fish  therein”;  second,  or  in  any  other  manner 
to  abuse  the  four  specified  privileges.  The  right  of  Great  Britain  to 
issue  regulations  is  too  clear  for  argument,  but  it  would  seem  equally 
clear  that  the  regulations  should  not  be  of  such  a  character  as  to  render 
the  grant  nugatory.  American  fishermen  could  only  properly  enter  the 
non-treaty  waters  when  in  distress  or  to  obtain  supplies  regarded  as 
indispensable  to  the  prosecution  of  the  fishing  liberty.  That  is  to  say, 
to  obtain  shelter,  to  repair  damages;  to  purchase  wood  and  obtain 
water.  In  such  cases  delay  might  render  entrance  impossible  and  to 
impose  restrictions  upon  vessels  in  distress  might  deprive  the  fishermen 
of  the  benefit  which  the  convention  evidently  meant  to  convey.  Such 
a  provision  was  largely  of  a  humanitarian  nature  and  should  be  inter¬ 
preted  in  the  broad  and  generous  spirit  of  the  grant.  This  is  evident  in 
the  matter  of  shelter,  and  it  would  seem  that  entry  to  repair  damages 
should  be  generously  construed.  It  may  be  that  the  fisherman  might 
have  foreseen  such  circumstances  and  supplied  himself  with  material 
necessary  to  make  repairs.  But  to  compel  him  to  do  so  might  interfere 
writh  the  successful  prosecution  of  the  voyage,  and  in  any  case  if  repairing 
was  necessary  the  right  to  resort  to  the  bays  and  harbors  of  the  non¬ 
treaty  coast  should  be  granted.  In  the  same  way  a  narrow  and  literal 
construction  might  deny  the  right  to  enter  to  purchase  wood,  for  the 
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'wood  necessary  for  the  voyage  might  have  been  taken  on  board  in  some 
home  port.1 

Refusal  to  permit  the  vessel  in  Newfoundland  waters  to  enter  the 
bays  and  harbors  to  obtain  wood  when  and  as  it  was  necessary  would 
subject  the  vessel  and  its  crew  to  a  hardship  which  was  none  the  less 
real  even  though  it  might  have  been  provided  against. 

In  the  same  way  the  presence  on  board  of  an  adequate  supply  of 
fresh  water  is  essential  and  its  lack  would  be  a  very  great  hardship,  even 
although  the  water  necessary  for  the  venture  might  have  been  provided 
before  leaving  port.  But  even  supposing  the  greatest  degree  of  prudence 
and  foresight  the  various  supplies  might  have  been  lost  by  accident  and 
the  vessel  forced  into  the  bays  and  harbors  of  the  non-treaty  coast  in 
sheer  distress. 

Admitting  that  the  vessel  is  forced  by  distress  into  the  harbors  and 
bays  of  the  non-treaty  coast,  it  would  seem  to  be  inequitable  to  compel 
a  vessel  under  such  circumstances  to  pay  light,  harbor,  or  other  dues, 
or  to  enter  or  report  at  custom  houses,  or  to  comply  with  any  similar 
conditions,  because  delaying  for  any  or  all  of  these  matters  might  pre¬ 
vent  it  from  entering  and  involve  the  loss  and  the  breaking  up  of  the 
venture. 

This  interpretation,  reasonable  in  itself,  is  enforced  by  consideration 
of  the  fact  that  in  the  year  1818  there  were  but  four  lighthouses  on  the 
entire  coast  and  custom  houses  were  few  and  far  between.2  So  far  the 
case  of  the  American  fishermen  has  been  considered  without  taking  into 
note  the  legitimate  interests  of  the  local  authorities  to  protect  the 
privilege  from  abuse;  that  is  to  say,  to  prevent  American  fishermen  from 
making  the  non-treaty  coast  the  basis  of  operations  and  to  prevent 

1  “By  the  Convention,  the  liberty  of  entering  the  Bays  and  Harbors  of  Nova  Scotia  for 
the  purpose  of  purchasing  wood  and  obtaining  water,  is  conceded  in  general  terms,  unrestricted 
by  any  condition  expressed  or  implied,  limiting  it  to  vessels  duly  provided  at  the  commence¬ 
ment  of  the  voyage;  and  we  are  of  opinion  that  no  such  condition  can  be  attached  to  the  enjoy¬ 
ment  of  the  liberty.”  (Opinion  of  J.  Dodson  and  Sir  Thos.  Wilde,  law  officers  of  the  Crown 
on  Case  stated,  U.  S.  Case,  p.  107.) 

2  “The  non-treaty  coasts,  to  which  the  privileges  under  consideration  applied,  had  but  few 

settlements  in  1818;  there  were  only  four  light-houses  on  the  entire  coast,  two  of  them  within 
the  Bay  of  Fundy  and  two  on  the  outside  coast  of  Nova  Scotia  south  of  Halifax;  and  the  small 
and  scattered  settlements  forbid  the  idea  that  there  could  have  been  an  extensive  trade  or  that 
an  extensive  customs  service  had  then  been  organized.  Throughout  the  entire  extent  of  the 
non-treaty  coast  of  Newfoundland,  and  from  the  Bay  of  Fundy  to  Blanc  Sablon  on  the  coast 
of  Labrador,  embracing  thousands  of  miles  of  deeply  indented  shores,  there  were  not  a  score 
of  custom-houses  or  ports  of  entry  in  the  year  1818.  Furthermore,  with  the  considerable  popu¬ 
lation  of  today  and  the  extensive  trade  on  these  coasts,  the  ports  of  entry  at  which  vessels 
must  call,  if  required  to  report  at  custom-houses,  are  still  comparatively  few  in  number  and 
widely  separated.  The  cost  of  maintaining  a  customs  officer  in  every  bay  or  harbor  on  such  a 
coast  would  far  outmeasure  the  value  of  any  possible  protection  to  the  revenues;  and  this  fact, 
as  well  as  the  physical  character  of  the  coasts,  could  not  have  escaped  the  attention  of  the 
negotiators  of  the  treaty  of  1818.”  (U.  S.  Argument,  p.  114.) 
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smuggling.  The  issue  is  clearly  drawn  —  humanity  versus  revenue 
laws. 

The  Tribunal  very  happily  and  justly  decided  the  question  in  favor 
of  humanity,  without,  however,  overlooking  the  important  legitimate 
interest  which  local  authorities  would  have  in  receiving  knowledge  of  the 
presence  of  American  fishermen  in  the  non-treaty  waters.  The  Tribunal 
expressed  the  opinion  that  the  permission  to  enter  non-treaty  waters 
for  the  four  specified  purposes 

“  is  an  exercise  in  large  measure  of  those  duties  of  hospitality  and  humanity  which  all 
civilized  nations  impose  upon  themselves  and  expect  the  performance  of  from  others. 
The  enumerated  purposes  for  which  entry  is  permitted  all  relate  to  the  exigencies  in 
which  those  who  pursue  their  perilous  calling  on  the  sea  may  be  involved.  The  pro¬ 
viso  which  appears  in  the  first  article  of  the  said  treaty  immediately  after  the  so- 
called  renunciation  clause,  was  doubtless  due  to  a  recognition  by  Great  Britain  of 
what  was  expected  from  the  humanity  and  civilisation  of  the  then  leading  commercial 
nation  of  the  world.  To  impose  restrictions  making  the  exercise  of  such  privileges 
conditional  upon  the  payment  of  light,  harbor,  or  other  dues,  or  entering  and  report¬ 
ing  at  custom-houses,  or  any  similar  conditions,  would  be  inconsistent  with  the  grounds 
upon  which  such  privileges  rest  and  therefore  is  not  permissible.”  1 

This  provision  certainly  safeguards  the  legitimate  interest  of  Ameri¬ 
can  fishermen  in  the  non-treaty  waters  and  places  it  upon  its  proper 
basis  —  humanitarianism.  The  Tribunal  was  equally  successful  in 
protecting  the  legitimate  interests  of  Great  Britain,  for  it  stated  that, 
in  order  to  prevent  the  abuse  of  hospitality  and  humanity,  “American 
fishermen  entering  such  bays  for  any  of  the  four  purposes  aforesaid  and 
remaining  more  than  forty-eight  hours  therein  should  be  required,  if 
thought  necessary  by  Great  Britain  or  the  Colonial  Government,  to 
report,  either  in  person  or  by  telegraph,  at  a  custom-house  or  to  a  customs 
official,  if  reasonably  convenient  opportunity  therefor  is  afforded.” 2 

While,  therefore,  American  fishermen  are  free  to  enter  the  non-treaty 
waters  for  the  four  specified  purposes,  they  are  not  permitted  to  make 
these  waters  the  basis  of  their  operations,  and  if  they  remain  longer  than 
forty-eight  hours  it  is  incumbent  upon  them  to  inform  the  local  authori¬ 
ties  of  their  presence,  always  supposing  that  it  may  be  done  without 
unreasonable  inconvenience. 


Question  V 

The  Convention  of  1818  was  an  attempt  to  adjust  differences  which 
had  arisen  between  Great  Britain  and  the  United  States  “respecting 
the  liberty  claimed  by  the  United  States  for  the  inhabitants  thereof 
[under  Article  III  of  the  Treaty  of  1783],  to  take,  dry,  and  cure  fish  on 

1  A  ppendix,  p.  507;  Oral  Argument,  p.  1450. 

2  Appendix,  p.  508;  Oral  Argument,  p.  1451- 
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certain  coasts,  bays,  harbors,  and  creeks  of  His  Britannic  Majesty’s 
dominions  in  America.”  The  convention  secured  forever  the  right  of 
inhabitants  of  the  United  States  to  take,  dry,  and  cure  fish  within  cer¬ 
tain  specified  limits,  which  may,  for  the  present  purpose,  be  termed  the 
treaty  coasts,  and  in  consideration  for  the  liberty  thus  recognized,  con¬ 
firmed,  or  granted,  the  United  States  renounced  forever  certain  rights 
granted  by  the  Treaty  of  1783.  This  clause,  ordinarily  called  the 
renunciatory  clause,  is  as  follows: 

“And  the  United  States  hereby  renounce  forever,  any  liberty  heretofore  enjoyed 
or  claimed  by  the  inhabitants  thereof,  to  take,  dry,  or  cure  fish  on,  or  within  three 
marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  of  His  Britannic  Majesty’s 
dominions  in  America  not  included  within  the  above-mentioned  limits;  provided, 
however,  that  the  American  fishermen  shall  be  admitted  to  enter  such  bays  or  harbours 
for  the  purpose  of  shelter  and  of  repairing  damages  therein,  of  purchasing  wood,  and 
obtaining  water,  and  for  no  other  purpose  whatever.  But  they  shall  be  under  such 
restrictions  as  may  be  necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein, 
or  in  any  other  manner  whatever  abusing  the  privileges  hereby  reserved  to  them.”  1 

The  convention  which  was  intended  to  settle  differences  has  itself 
been  the  source  of  differences.  Great  Britain  and  the  United  States 
disagreed  both  as  to  the  extent  and  effect  of  the  renunciation  and  sub¬ 
mitted  to  arbitration  the  question  “from  where  must  be  measured 
the  ‘three  marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours,’ 
referred  to  in  the  said  Article.” 

The  differences  arising  under  the  Treaty  of  1783  which  led  to  the 
Convention  of  1818  were  occasioned  by  the  War  of  1812,  which  Great 
Britain  insisted  abrogated  the  liberty  to  take,  dry,  and  cure  fish,  secured 
to  the  United  States,  whereas  the  United  States  insisted  that  the  liberty, 
while  suspended  by  the  war,  was  not  abrogated  by  it  and  that  upon  the 
conclusion  of  peace  the  liberty  revived  ex  proprio  vigore. 

The  differences  under  the  Convention  of  1818  in  the  matter  of  the 
renunciation  relate  chiefly  to  bays,  Great  Britain  claiming  that  the 
United  States  gave  up  for  its  inhabitants  the  right  to  enter  bays  on 
the  non-treaty  coast,  except  for  four  specified  purposes;  whereas  the 
United  States  maintained  that  a  proper  construction  of  the  Convention  of 
1818  excluded  its  inhabitants  merely  from  the  smaller,  that  is  to  say  the 
territorial  bays  “of  His  Britannic  Majesty’s  dominions  in  America” 
not  included  within  the  treaty  coast.  In  other  words,  Great  Britain 
insisted  that  the  bays  renounced  were  bays  in  the  geographical  sense  — 
that  is  to  say,  bays  whether  large  or  small  indenting  the  non-treaty 
coast;  whereas  the  United  States  contended  that  the  bays  from  which 


1  Appendix,  p.  3S0;  Appendix,  U.  S.  Case,  p.  24;  Appendix,  British  Case,  p.  30. 
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its  inhabitants  were  excluded  and  to  which  they  could  not  approach 
within  three  miles  were  territorial  bays  —  that  is  to  say,  bays  so  assimi¬ 
lated  to  the  land  as  to  be  properly  subject  to  the  exclusive  territorial 
or  local  jurisdiction  of  Great  Britain. 

In  simplest  terms,  Great  Britain  maintained  that  a  bay  is  a  bay, 
whether  large  or  small;  that  a  line  should  be  drawn  from  headland  to 
headland,  and  that  American  fishermen  were  forbidden  by  the  con¬ 
vention  to  approach  within  three  miles  of  the  line  so  drawn.  The 
United  States  insisted  that  there  are  bays  and  bays;  large  bays  in  the 
geographical  sense  which  are  high  seas  and  without  the  jurisdiction  of 
any  one  nation;  that  the  bays  contemplated  by  the  Convention  of 
1818  were  the  small  territorial  bays  within  the  exclusive  jurisdiction 
of  Great  Britain  — •  that  is  to  say,  bays  six  miles  or  less  at  the  point  of 
entrance ;  that  in  bays  of  such  dimensions  a  line  should  be  drawn  where 
the  width  was  six  miles  or  less  and  that  American  fishermen  were 
only  forbidden  to  approach,  except  for  the  four  specified  purposes, 
within  three  miles  of  this  line;  that  bays  whose  mouths  were  larger 
than  six  miles  across  were  not  bays  of  His  Britannic  Majesty’s 
dominions  and  that  American  fishermen  could  enter  such  bays  to 
take,  dry,  and  cure  fish  within  three  miles  of  a  line  drawn  from 
shore  to  shore  where  the  opposing  points  were  more  than  six  miles 
apart. 

On  the  issue  thus  raised  the  Tribunal  held  that  the  convention  em¬ 
ployed  the  term  bays  in  the  geographical  sense  and  that  the  United 
States  renounced  the  liberty  to  take,  dry,  or  cure  fish  within  three  miles 
of  the  bays  on  the  non-treaty  coast,  and  that  the  United  States  retained 
the  right  only  to  enter  such  bays  for  the  four  specified  purposes.  In  the 
case  of  bays  it  said  “the  three  marine  miles  are  to  be  measured  from 
a  straight  line  drawn  across  the  body  of  water  at  the  place  where  it 
ceases  to  have  the  configuration  and  characteristics  of  a  bay.  At  all 
other  places  the  three  marine  miles  are  to  be  measured  following  the 
sinuosities  of  the  coast.”1 

The  Tribunal  evidently  felt  that  its  holding  was  unsatisfactory  from 
a  practical  point  of  view,  because  each  bay  must  be  examined  in  order 
to  determine  where  “it  ceases  to  have  the  configuration  and  character¬ 
istics  of  a  bay.”  It  therefore  recommended,  by  a  somewhat  strained 
and  artificial  construction  of  Article  IV  of  the  Special  Agreement,  the 
acceptance  of  the  ten  mile  rule  prescribed  by  treaties  between  Great 
Britain  and  France,  the  North  German  Confederation  and  the  German 
Empire,  and  the  North  Sea  Convention  of  1882,  that  “only  bays  of  ten 
1  Appendix,  p.  54;  Oral  Argument,  p.  1454. 
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miles  width  should  be  considered  as  those  wherein  the  fishing  is  reserved 
to  nationals.” 

After  establishing  the  general  principle  and  recommending  the  ten 
mile  rule  the  Tribunal  delimited,  in  general  accordance  with  the  unrati¬ 
fied  Bayard-Chamberlain  Treaty  of  1888,  various  important  bays  of  the 
non-treaty  coast  and  recommended  that  the  lines  thus  drawn  be  accepted 
by  the  two  governments. 

In  presenting  the  case  for  Great  Britain  to  the  Tribunal  Sir  Robert 
Finlay  stated  that  “the  language  of  the  treaty  must  of  course  be  read 
by  the  light  of  all  the  circumstances  as  they  existed  at  the  time  when  it 
was  entered  into,  and  the  history  at  that  time  is,  for  that  purpose,  very 
material.”1 

Accepting  this  state'ment  as  a  just  canon  of  interpretation,  it  will  be 
necessary  to  examine  not  merely  the  language  of  the  renunciatory  clause, 
but  the  differences  between  the  two  countries  which  gave  rise  to  it  and 
which  it  was  intended  to  adjust;  the  acts  of  the  two  governments  between 
the  conclusion  of  the  War  of  1812  and  the  negotiations  of  the  Conven¬ 
tion  of  1818;  the  views  of  the  statesmen  charged  with  the  problem 
between  these  two  periods;  the  intent  of  the  negotiators  as  it  appears 
in  the  convention  itself,  in  their  official  reports  to  their  respective 
governments  and  as  they  may  be  collected  from  subsequent  discussions 
of  the  convention,  and  finally  the  official  interpretation  placed  upon 
the  convention  by  the  two  governments  when  the  nature  and  extent 
of  the  renunciatory  clause  were  the  subject  of  discussion. 

The  language  of  the  renunciatory  clause  is  at  least  upon  the  surface 
favorable  to  the  contention  of  Great  Britain,  because  the  United  States 
expressly  renounced  “any  liberty  heretofore  enjoyed  or  claimed  [under 
the  Treaty  of  1783]  to  take,  dry,  or  cure  fish  on,  or  within  three  marine 
miles  of  any  of  the  coasts,  bays,  creeks,  or  harbors  of  His  Britannic 
Majesty’s  dominions  in  America  not  included  within”  the  treaty  coasts. 
That  is  to  say,  the  United  States  renounced  the  right  to  fish  on  bays  or 
within  three  miles  of  bays  on  the  non-treaty  coasts.  Great  Britain 
maintained  that  the  language  was  clear;  that  it  meant  what  it  said  and 
that  it  said  what  the  negotiators  meant,  and  that  there  was  no  need  for 
interpretation.  Indeed,  it  must  be  admitted  that  the  language  means 
what  it  says.  But  it  does  not  follow,  however,  that  it  says  what 
the  negotiators  meant.  The  United  States  maintained  that  a  careful 
reading  of  the  clause  led  to  a  different  conclusion;  that  while  the 
United  States  renounced  the  right  to  fish  on  or  within  three  marine 
miles  of  bays  the  renunciation  was  not  general  but  specific,  for  the  bays 

1  Oral  Argument,  Vol.  I,  p.  3. 
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were  not  bays  generally,  but  bays  within  His  Majesty’s  dominions  in 
America  not  included  within  the  treaty  coast;  that  the  language  of  the 
treaty,  to  quote  Sir  Robert  Finlay’s  canon  of  interpretation,  must  be 
“read  in  the  light  of  all  the  circumstances  as  they  existed  at  the  time  when 
it  was  entered  into ” ;  that  the  “history  of  that  time  is,  for  that  purpose, 
very  material,”  and  that  the  attending  circumstances  and  the  history  of 
the  time  show  that  the  negotiators  had  in  mind  not  all  bays,  but  only 
those  bays  and  those  waters  subject  to  the  jurisdiction  of  Great  Britain. 

Counsel  for  the  United  States  laid,  and  it  would  seem  properly  laid, 
great  stress  upon  the  intention  of  the  parties  and  quoted  with  approval 
the  following  view  of  Chancellor  Kent: 

“The  intention  is  to  be  collected  from  the  occasion  and  necessity  of  the  law,  from 
the  mischief  felt,  and  the  remedy  in  view,  and  the  intention  is  to  be  taken  or  presumed 
according  to  what  is  consonant  to  reason  and  good  discretion.”  1 

Great  Britain  insisted  that  the  War  of  1812  abrogated  the  fishing 
liberty  of  1783,  a  contention  strenuously  denied  by  the  United  States, 
and  Great  Britain  was  unwilling  to  regrant  the  fishing  liberty  in  its  full 
extent,  although  it  was  willing  to  grant  the  liberty  subject  to  modifi¬ 
cations.  But,  to  quote  Lord  Bathurst’s  elaborate  note  to  Mr.  John 
Quincy  Adams, 

“  Great  Britain  can  only  offer  the  concession  in  a  way  which  shall  effectually 
protect  her  own  subjects  from  such  obstructions  to  their  lawful  enterprises  as  they 
too  frequently  experienced  immediately  previous  to  the  late  war,  and  which  are, 
from  the  very  nature,  calculated  to  produce  collision  and  disunion  between  the  two 
States.”2 

In  the  very  next  place,  Lord  Bathurst,  speaking  as  one  of  His 
Majesty’s  principal  Secretaries  of  State,  formulated  the  objections  to  a 
regrant  of  the  liberty  in  the  terms  of  1783: 

“It  was  not  of  fair  competition  that  His  Majesty’s  Government  had  reason  to 
complain,  but  of  the  preoccupation  of  British  harbours  and  creeks,  in  North  America 
by  the  fishing  vessels  of  the  United  States,  and  the  forcible  exclusion  of  British  vessels 
from  places  where  the  fishery  might  be  most  advantageously  conducted.  They  had, 
likewise,  reason  to  complain  of  the  clandestine  introduction  of  prohibited  goods  into 
the  British  Colonies  by  American  vessels  ostensibly  engaged  in  the  fishing  trade,  to 
the  great  injury  of  the  British  revenue.”  3 

In  this  passage  Lord  Bathurst  stated  the  “mischief  felt”  just  as  in 
the  previous  passage  he  had  stated  the  remedy;  namely,  a  regrant  under 
modifications.  In  the  next  two  paragraphs  of  his  very  important  note 

1  Oral  Argument,  Vol.  I,  p.  723. 

2  Note  of  October  30,  1815.  (Appendix,  pp.  399,  403;  Appendix,  British  Case,  pp.  69-72; 
Appendix,  U.  S.  Case,  p.  273.) 

3  Appendix,  pp.  399,  403;  Appendix,  British  Case,  pp.  69-72;  Appendix,  U.  S.  Case, 
P-  273  ) 
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he  intimated  the  willingness  of  Great  Britain  “to  enter  into  negotia¬ 
tions  with  the  Government  of  the  United  States  for  the  modified  renewal 
of  the  liberties  in  question,”  and  expressed  the  hope  that  the  United 
States  might  be  induced  by  a  consideration  of  these  obstructions  “ami-" 
cably  and  cordially,  to  co-operate  with  His  Majesty’s  Government  in 
devising  such  restrictions  as  shall  prevent  the  recurrence  of  similar  incon¬ 
veniences.”  It  is  thus  seen  that  Great  Britain,  while  regarding  the 
liberty  of  1783  as  abrogated,  was  nevertheless  willing  to  consent  to  its 
renewal  with  such  modifications  as  would  prevent  the  “inconveniences”; 
namely,  the  preoccupation  of  British  harbors  and  creeks  —  that  is 
to  say,  of  British  waters  close  to  the  shore,  and  the  introduction  of 
chattels  and  goods  in  violation  of  the  revenue  laws. 

If  the  language  of  Lord  Bathurst  had  been  incorporated  in  the  renun¬ 
ciatory  clause  there  would  have  been  little  or  no  difficulty,  because 
the  meaning  of  harbors  and  creeks  would  have  been  sufficiently  clear. 
The  introduction  of  the  word  “bays”  complicates  the  matter,  and  unless 
bays  be  used  in  the  restrictive  sense  and  is  analogous  to  harbors  or 
creeks,  it  may  well  be  presumed  that  the  easy  terms  upon  which  Lord 
Bathurst  was  willing  to  regrant  the  liberty  were  modified  by  a  subse¬ 
quent  consideration  of  the  advantages  or  disadvantages  of  the  proposed 
renewal. 

The  Treaty  of  1783  throws  little  light  upon  the  subject  of  bays, 
because  they  are  not  defined  in  the  treaty.  It  is  evident,  however,  that 
the  United  States  only  renounced  by  the  Convention  of  1818  what  it 
acquired  by  the  Treaty  of  1783,  because  the  American  negotiators  were 
very  careful  to  place  in  juxtaposition  the  liberty  of  1783,  modified  in 
extent  though  not  in  nature  by  the  convention,  and  the  renunciation  by 
the  Convention  of  1S18  of  part  of  the  liberty  acquired  by  the  Treaty  of 
1783.  The  British  negotiators  objected  to  the  renunciation  clause  as 
seeming  to  admit  the  American  contention  that  the  liberty  of  1818  was, 
except  as  modified,  a  continuation  of  the  liberty  of  1783,  but  they  yielded 
to  the  insistence  of  the  American  negotiators,  who  expressly  state  in 
their  official  report  to  their  government,  written  on  the  very  day  of  the 
signing  of  the  treaty  that  “we  insisted  on  it  w'ith  the  view  —  1st.  Of 
preventing  any  implication  that  the  fisheries  secured  to  us  were  a  new 
grant,  and  of  placing  the  permanence  of  the  rights  secured  and  those 
renounced  precisely  on  the  same  footing.  2d.  Of  its  being  expressly 
stated  that  our  renunciation  extended  only  to  the  distance  of  three  miles 
from  the  coasts.”  1 

Contemporaneous  interpretation  is  ordinarily  considered  the  best, 

1  Appendix,  U.  S.  Case,  Vol.  I,  p.  307. 
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and  while  the  statement  of  the  American  negotiators  may  be  open  to  the 
criticism  or  objection  of  partiality  it  is,  nevertheless,  quoted  as  showing 
what  the  American  negotiators  believed  they  had  obtained  by  the  con¬ 
vention.  They  evidently  thought  that  the  renunciation  which  “ex¬ 
tended  only  to  the  distance  of  three  miles  from  the  coasts”  involved  the 
surrender  of  the  inshore  fisheries  and  which,  according  to  the  under¬ 
standing  of  both  parties,  were  subject  to  the  territorial  jurisdiction  of 
Great  Britain,  for  they  thus  continue: 

“This  last  point  was  the  more  important,  as,  with  the  exception  of  the  fishery  in 
open  boats  within  certain  harbors,  it  appeared,  from  the  communications  above  men¬ 
tioned,  that  the  fishing-ground,  on  the  whole  coast  of  Nova  Scotia,  is  more  than  three 
miles  from  the  shores;  whilst,  on  the  contrary,  it  is  almost  universally  close  to  the 
shore  on  the  coasts  of  Labrador.  It  is  in  that  point  of  view  that  the  privilege  of 
entering  the  ports  for  shelter  is  useful,  and  it  is  hoped  that,  with  that  provision,  a 
considerable  portion  of  the  actual  fisheries  on  that  coast  (of  Nova  Scotia)  will,  not¬ 
withstanding  the  renunciation,  be  preserved.”1 

That  they  had  only  in  mind  the  inshore  fisheries  within  three  miles 
of  the  coast,  whether  the  coast  were  washed  by  the  open  sea  or  indented 
by  bays,  appears  from  another  passage  from  their  report,  in  which  they 
interpret  “the  exclusive  rights  of  the  Hudson  Bay  Company,”  which 
were  to  be  unaffected  by  the  treaty.  This  exception  they  say  “applies 
only  to  the  coasts  and  their  harbors,  and  does  not  affect  the  right  of  fish¬ 
ing  in  Hudson’s  Bay  beyond  three  miles  from  the  shores,  a  right  which 
could  not  exclusively  belong  to,  or  be  granted  by,  any  nation.”  2 

It  would  thus  appear  that  the  American  negotiators  had  in  mind  two 
kinds  of  bays:  geographical  bays,  within  which  no  nation  could  have 
exclusive  jurisdiction  and  could  not  be  the  subject  of  grant,  and  terri¬ 
torial  bays;  that  is  to  say,  bays  of  small  extent  subject  to  local  jurisdic¬ 
tion,  which,  by  virtue  of  their  territoriality,  might  be  the  proper  subject 
of  grant.  Unfortunately,  the  views  of  the  British  commissioners  can 
only  be  ascertained  from  an  examination  of  the  language  of  the  conven¬ 
tion,  from  the  views  of  their  statesmen  in  charge  of  the  difficulty,  and  by 
the  attending  circumstances,  because  Great  Britain,  although  taking 
advantage  of  the  official  reports  of  the  American  negotiators,  has  never 
published  the  official  report  of  their  commissioners,  Messrs.  Robinson 
and  Goulburn. 

What  is  the  justification  of  the  views  of  Messrs.  Gallatin  and  Rush, 
American  negotiators,  as  expressed  in  their  official  report,  drawn  up  by 
them  and  sent  to  their  government  on  the  very  day  the  treaty  was 
signed  ? 

1  Appendix,  U.  S.  Case,  Vol.  I,  p.  307.  2  Appendix,  U.  S.  Case,  Vol.  I,  p.  306. 
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The  North  Atlantic  fisheries  are  regulated  by  Article  III  of  the 
Treaty  of  1783,  and  it  is  important  to  note  that  the  article  consists  of 
two  sentences,  the  first  confirming  the  right  of  American  citizens  to  con¬ 
tinue  to  fish  upon  the  high  seas  adjoining  the  British  possessions,  whereas 
the  second  sentence  of  the  article  deals  with  those  portions  of  the  British 
dominions  in  America  in  which  American  fishermen  would  not  have  the 
right  to  take,  dry,  or  cure  fish  without  an  express  grant  or  a  confirmation 
of  a  right  previously  enjoyed  as  British  subjects. 

In  the  first  sentence  Great  Britain  agreed  that  the  people  of  the 
United  States  “shall  continue  to  enjoy  unmolested  the  right  to  take  fish 
of  every  kind  on  the  Grand  Bank  and  on  all  the  other  Banks  of  New¬ 
foundland,  also  in  the  Gulph  of  St.  Lawrence,  and  at  all  other  places  in 
the  sea  where  the  inhabitants  of  both  countries  used  at  any  time  hereto¬ 
fore  to  fish.”  That  is  to  say,  Great  Britain  formally  recognized  the  right 
of  Americans  to  fish  in  the  high  seas.  It  cannot  be  said  that  the  United 
States  needed  an  acknowledgment  of  this  right,  because,  as  an  independ¬ 
ent  member  of  the  family  of  nations,  it  possessed  it  independently  of 
grant  or  recognition,  but  as  France  and  Spain  had  by  treaty  contracted 
away  certain  of  their  rights  in  the  specified  waters  the  formal  recognition 
of  the  right  was  a  matter  of  some  consequence.  The  right  as  recognized 
exists  at  the  present  day  and  Great  Britain  has  always  admitted  that 
this  clause  of  the  treaty  article  of  1783  has  been  unaffected  by  subse¬ 
quent  war  between  the  two  countries. 

The  second  sentence  is  a  grant  in  the  technical  sense  of  the  word, 
additional  to  the  right  recognized  as  continuous  in  the  first  sentence. 
Repeating  the  introduction,  it  is  also  agreed 

“  that  the  inhabitants  of  the  United  States  shall  have  the  liberty  to  take  fish  of 
every  kind  on  such  Part  of  the  Coast  of  Newfoundland  as  British  fishermen  shall 
use  (but  not  to  dry  or  cure  the  same  on  that  Island),  and  also  on  the  Coasts,  Bays 
and  Creeks  of  all  other  of  His  Britannic  Majesty’s  Dominions  in  America,  and  that 
the  American  Fishermen  shall  have  liberty  to  dry  and  cure  Fish  in  any  of  the 
unsettled  Bays,  Harbours  and  Creeks  of  Nova  Scotia,  Magdalen  Island,  and  Labra¬ 
dor,  so  long  as  the  same  shall  remain  unsettled  but  so  soon  as  the  same  or  either  of 
them  shall  be  settled,  it  shall  not  be  lawful  for  the  said  Fishermen  to  dry  or  cure 
Fish  at  such  Settlement,  without  a  previous  Agreement  for  that  purpose  with  the 
Inhabitants,  Proprietors  or  Possessors  of  the  Ground.” 

It  is  important  to  note  that  in  the  first  sentence  the  word  “right”  is  used 
and  that  the  continuance  of  the  right  is  recognized.  There  is  no  grant, 
whereas  the  second  sentence  is  a  grant;  namely,  the  grant  of  a  liberty 
to  take,  dry,  and  cure  fish.  The  difference  in  language  between  these 
two  sections  was  not  accidental.  The  negotiations  of  the  Treaty  of 
1783  show  that  the  expression  “liberty”  was  used  in  the  second  sentence 
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at  the  request  of  the  British  negotiators  and  properly,  because  Great 
Britain  was  granting  to  the  inhabitants  of  the  United  States  a  right  to 
fish  within  British  jurisdiction,  and  the  term  “liberty”  is  the  appropriate 
term  to  convey  a  right  vested  in  the  grantor. 

It  was  not  necessary  to  define  coasts,  bays,  creeks,  and  harbors,  because 
the  inhabitants  of  the  United  States  were  granted  the  liberty  to  fish  on 
all  the  coasts  and  in  all  the  bays,  creeks,  and  harbors.  The  Convention 
of  1818  did  not  renounce  the  right  to  fish  in  those  waters  which  were 
considered  high  seas,  for  notwithstanding  the  renunciation,  the  rights 
acknowledged  by  the  first  sentence  of  the  Third  Article  of  the  Treaty  of 
1783  were  as  unaffected  by  the  renunciation  as  they  were  by  the  War 
of  1812. 

What,  then,  did  the  American  commissioners  renounce  by  the  Con¬ 
vention  of  1818  ?  The  answer  of  the  United  States  always  has  been  the 
liberty  to  take,  dry,  and  cure  fish  within  the  territorial  waters  of  British 
North  America,  not  specifically  retained  by  the  Convention,  and  counsel 
for  the  United  States  argued  that  the  understanding  of  the  American 
negotiators  was  confirmed  by  the  acts  of  the  British  Government  and 
the  authoritative  expressions  of  statesmen  of  both  countries  prior  to  the 
year  1818,  when  engaged  in  considering  the  question  of  maritime  juris¬ 
diction  in  general  or  the  fisheries  in  particular.  Attention  is  first  called 
to  the  Treaty  of  1806  between  Great  Britain  and  the  United  States, 
which  the  United  States  failed  to  ratify,  because  it  did  not  include  the 
matter  of  impressment,  then  of  fundamental  importance  to  the  United 
States.  By  means  of  this  treaty  the  United  States  sought  the  permis¬ 
sion  and  co-operation  of  Great  Britain  to  extend  maritime  jurisdiction 
from  three  to  five  miles,  an  extension  which  appears  in  Article  XII  of 
the  proposed  treaty.1  The  United  States  also  endeavored,  but  unsuc¬ 
cessfully,  to  obtain  an  article  extending  the  jurisdiction  of  the  contracting 
parties  to  “  the  harbours  or  the  chambers  formed  by  headlands,  or  any¬ 
where  at  sea,  within  the  distance  of  four  leagues  from  the  shore,  or  from 
a  right  line  from  one  headland  to  another.”  2 

It  is  obvious  that  a  clause  for  this  purpose  would  be  unnecessary,  if 
Great  Britain  and  the  United  States  exercised  as  of  right  jurisdiction 
within  harbors  or  chambers  formed  by  headlands  beyond  the  ordinary 
three  mile  limit.  Great  Britain  refused  such  an  article  in  the  proposed 
treaty  because  it  did  not  wish  to  renounce  at  that  time  the  right  to  visit 
and  search  American  vessels  for  British  deserters  within  the  sphere  of 
the  proposed  exclusion.3 

1  Appendix ,  p.  378;  Appendix,  U.  S.  Counter  Case,  p.  18;  Appendix,  British  Case,  p.  24. 

2  Appendix,  British  Case,  p.  60. 

3  “The  distance  of  a  cannon  shot  from  shore  is  as  far  as  we  have  been  able  to  ascertain 
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Again,  in  1818,  the  American  negotiators  proposed,  in  practically 
identical  terms,  to  insert  the  rejected  provision  of  1806  in  the  Convention 
of  1818,  as  appears  from  a  paper  submitted  by  the  American  plenipo¬ 
tentiaries  at  the  conference  of  September  17,  1818. 

This  “very  interesting”  proposal,  as  Senator  Root  aptly  termed  it  in 
his  argument,  is  in  the  following  language: 

“  id)  In  all  cases  where  one  of  the  high  contracting  parties  shall  be  at  war,  the 
armed  vessels  belonging  to  such  party  shall  not  station  themselves,  nor  rove  or  hover, 
nor  stop,  search,  or  disturb  the  vessels  of  the  other  party,  or  the  unarmed  vessels  of 
other  nations,  within  the  chambers  formed  by  head-lands,  or  within  five  marine  miles 
from  the  shore  belonging  to  the  other  party,  or  from  a  right  line  from  one  head-land  to 
another.”  1 

The  proposition  was  again  rejected,  a  fact  which  justifies  Mr.  Root’s 
comment  that 

“  Great  Britain  not  merely  refrained  from  asserting  jurisdiction  over  bays  generally, 
however  large,  however  small,  unless  they  came  within  the  territorial  zone  measured 
from  the  shore;  but  she  refused,  both  in  the  negotiations  of  1806  and  in  the  negoti¬ 
ations  of  1818,  to  accept  the  proposal  of  the  Americans  which  would  include  cham¬ 
bers  between  headlands  within  the  limits  of  the  maritime  jurisdiction  of  Great 
Britain.”2 

the  general  limit  of  maritime  jurisdiction  and  that  distance  is  for  the  sake  of  convenience  prac¬ 
tically  construed  into  three  miles  or  a  league.  All  independent  nations  possess  such  jurisdic¬ 
tion  on  their  coasts;  and  the  right  to  it  is  not  only  generally  contained  in  the  acknowledgment 
of  the  independence  of  the  United  States,  but  seems  to  have  been  specifically  alluded  to  in  the 
25th  article  of  the  treaty  of  1704.  Particular  circumstances  resulting  from  immemorial  usage, 
geographical  position  or  stipulations  of  treaty  have  sometimes  led  to  an  extension  of  jurisdic¬ 
tion,  and  may  therefore  when  applicable,  be  urged  as  a  justification  of  such  a  pretension.”  .  .  . 

“The  space  between  headlands  is  more  generally  laid  down,  and  admitted  by  Grotius  him¬ 
self,  as  subject  to  the  exclusive  jurisdiction  of  the  power  to  whom  the  land  belongs.  But  neither 
in  theory  nor  in  practice  do  we  find  the  distance  between  the  headlands  to  which  such  a  rule 
must  exclusively  apply  accurately  defined.”  .  .  . 

“If  your  Lordship  should  deem  it  expedient  on  other  grounds  to  concede  any  extension  of 
jurisdiction  to  the  United  States  beyond  that  which  their  independence  necessarily  implies,  the 
American  commissioners  have  more  than  once  assured  us  that  they  are  ready  in  the  article 
itself  to  acknowledge  it  as  an  exception  to  the  general  rule  arising  from  the  particular  circum¬ 
stances  of  their  situation  and  peculiar  nature  of  their  coast.  We  shall  also  observe  that  their 
utmost  expectation  after  our  conversations  on  the  subject,  is  two  marine  leagues.”  .  .  . 

“We  might  on  the  other  hand  derive  some  little  advantage  from  the  claim  it  would  justify 
of  an  extended  jurisdiction  and  consequent  protection  of  revenue  and  commerce  on  the  coasts 
of  our  colonial  possessions.”  .  .  .  (Letter  dated  November  14,  1806,  from  Lord  Holland  and 
Lord  Auckland,  British  Commissioners,  to  Lord  Howick,  Appendix,  British  Case,  pp.  61,  62.) 

The  British  Government  was,  however,  very  unwilling  to  grant  the  requested  extension 
of  maritime  jurisdiction. 

“This  Government  [Great  Britain]  contended  that  three  miles  was  the  greatest  extent 
to  which  the  pretension  could  be  carried  by  the  law  of  nations,  and  resisted,  at  the  instance  of 
the  Admiralty  and  the  law  officers  of  the  Crown,  in  Doctors’  Commons,  the  concession,  which 
was  supposed  to  be  made  by  this  arrangement  [Article  12]  with  great  earnestness.  The  Minis¬ 
try  seemed  to  view  our  claim  in  the  light  of  a  dangerous  innovation  whose  admission,  especially 
at  the  present  time  might  be  deemed  an  act  unworthy  of  the  Government.”  (Messrs.  Monroe 
and  Pinkney’s  note,  dated  January  3,  1807,  to  Mr.  Madison,  Appendix,  British  Case,  p.  62.) 

1  Oral  Argument,  Vol.  II,  p.  1311.  2  Oral  Argument,  Vol.  II,  p.  1311. 
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Passing  from  the  unratified  Treaty  of  1806  and  the  ineffectual  attempt 
of  the  United  States  to  extend  the  maritime  jurisdiction  of  Great  Britain 
as  well  as  of  the  United  States  to  bodies  of  water  beyond  the  ordinary 
three  mile  limit,  the  statements  of  British  statesmen,  made  between  1814 
and  1818,  are  quoted  as  showing  their  opinion  that  as  between  Great 
Britain  and  the  United  States  the  maritime  jurisdiction  of  Great  Britain 
did  not  extend  beyond  a  marine  league  from  the  shores. 

In  an  interview  between  John  Quincy  Adams  and  Lord  Bathurst,  as 
recorded  by  the  former  in  an  official  dispatch  to  Mr.  Monroe,  then  Secre¬ 
tary  of  State,  Lord  Bathurst  is  reported  as  saying  that 

“as,  on  the  one  hand,  Great  Britain  could  not  permit  the  vessels  of  the  United 
States  to  fish  within  the  creeks  and  close  upon  the  shores  of  the  British  territories, 
so,  on  the  other  hand,  it  was  by  no  means  her  intention  to  interrupt  them  in  fish¬ 
ing  anywhere  in  the  open  sea,  or  without  the  territorial  jurisdiction,  a  marine  league 
from  the  shore.”1 

Mr.  Adams  properly  deemed  the  matter  of  very  great  importance 
and  in  a  note  dated  September  25,  1815,  addressed  to  Lord  Bathurst, 
he  referred  to  the  interview  and  Lord  Bathurst’s  statement  in  the  follow¬ 
ing  passage: 

“Your  lordship  did  also  express  it  as  the  intention  of  the  British  Government  to 
exclude  the  fishing  vessels  of  the  United  States,  hereafter,  from  the  liberty  of  fishing 
within  one  marine  league  of  the  shores  of  all  the  British  territories  in  North  America, 
and  from  that  of  drying  and  curing  their  fish  on  the  unsettled  parts  of  those  territories.” 1 

It  is  important  to  know  that  Lord  Bathurst,  in  his  reply  dated 
October  30,  1815,  took  no  exception  to  this  language  and,  while  offering 
to  make  a  modified  grant  of  the  liberty,  stated  that 

“  It  was  not  of  fair  competition  that  His  Majesty’s  Government  had  reason  to 
complain,  but  of  the  preoccupation  of  British  harbors  and  creeks,  in  North  America, 
by  the  fishing  vessels  of  the  United  States,  and  the  forcible  exclusion  of  British 
vessels  from  places  where  the  fishery  might  be  most  advantageously  conducted.”3 

Lord  Bathurst,  it  would  appear,  had  in  mind  the  competition  and 
inconvenience  occasioned  by  the  presence  of  American  vessels  within 
coastal  waters  close  on  shore.  In  the  interview  stated  as  taking  place 
between  Mr.  Adams  and  Lord  Bathurst,  and  which  was  reported  in 
Mr.  Adams’  dispatch  to  Mr.  Monroe,  Lord  Bathurst  said  that  he 
had  recently  sent  instructions  to  Mr.  Baker,  at  that  time  in  charge  of 
the  British  Legation  at  Washington,  and  in  reply  to  Mr.  Adams’  request 

1  Mr.  Adams  to  Mr.  Monroe,  September  19,  1815.  ( Appendix ,  p.  396;  Appendix,  U.  S. 

Case,  pp.  264-265;  Appendix,  British  Case,  pp.  64-66.) 

2  Mr.  Adams  to  Lord  Bathurst,  September  25,  1815.  (Appendix,  U.  S.  Case,  p.  268; 
Appendix,  British  Case,  p.  66.) 

3  Lord  Bathurst  to  Mr.  Adams,  October  30,  1815.  ( Appendix ,  399;  Appendix,  British 

Case,  pp.  69-72;  Appendix,  U.  S.  Case,  p.  273.) 
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for  the  substance  of  the  instruction  Lord  Bathurst  replied  in  the  passage 
quoted  in  Mr.  Adams’  letter  to  Mr.  Monroe.  In  this  passage  there  is 
no  reference  to  bays,  whereas  in  the  letter  to  Mr.  Baker,  and  trans¬ 
mitted  by  him  to  Mr.  Monroe,  bays  were  specifically  mentioned. 

In  the  argument  British  counsel  laid  great  stress  upon  the  mention 
of  bays  in  Mr.  Baker’s  letter  and  the  omission  of  the  word  “bays”  from 
Mr.  Adams’  report.  The  matter  probably  was  not  regarded  by  Lord 
Bathurst  as  serious,  if  a  mistake  had  been  made.  The  Baker  letter, 
however,  is  the  best  evidence  of  its  terms. 

“  You  will,”  said  Lord  Bathurst,  under  date  of  September  7,  1815,  “take  an 
early  opportunity  of  assuring  Mr.  Monroe  that,  as,  on  the  one  hand,  the  British 
Government  cannot  acknowledge  the  right  of  the  United  States  to  use  the  British 
territory  for  the  purpose  connected  with  the  fishery,  and  that  their  fishing  vessels 
will  be  excluded  from  the  bays,  harbours,  rivers,  creeks,  and  inlets  of  all  his 
Majesty’s  possessions:  so,  on  the  other  hand,  the  British  Government  does  not 
pretend  to  interfere  with  the  fishery  in  which  the  subjects  of  the  United  States  may 
be  engaged,  either  on  the  Grand  Bank  of  Newfoundland,  the  Gulf  of  St.  Lawrence, 
or  other  places  in  the  sea,  without  the  jurisdiction  of  the  marine  league  from  the  coasts 
under  the  dominion  of  Great  Britain.”1 

A  careful  perusal  of  this  document  tends  rather  to  confirm  than  to 
confute  the  American  contention,  for  the  Americans  are  to  be  permitted, 
as  formerly,  to  fish  off  the  Grand  Banks,  in  the  Gulf  of  St.  Lawrence 
“or  other  places  in  the  sea  .  .  .  without  the  jurisdiction  of  the  marine 
league  from  the  coasts  under  the  dominion  of  Great  Britain .”  That  is  to 
say,  the  Americans  can  fish  within  non-territorial  waters,  but  they  are 
to  be  kept  a  marine  league  from  the  bays,  harbors,  rivers,  creeks  and 
inlets  of  all  His  Majesty’s  possessions  in  so  far  as  these  coasts  are  “ under 
the  Dominion  of  Great  Britain.”  The  Baker  letter  is  a  help  rather  than 
a  hindrance,  because,  if  the  waters  referred  to  as  bays,  harbors,  rivers, 
creeks,  and  inlets  can  be  considered,  geographically  speaking,  as  waters 
of  His  Majesty’s  possessions,  the  concluding  sentence  makes  it  clear  that 
American  fishermen  are  entitled  to  fish  in  any  waters  of  His  Majesty’s 
possessions,  provided  that  they  do  so  at  a  distance  of  a  marine  league 
from  the  coasts,  not  of  His  Majesty’s  possessions,  but  under  the  domin¬ 
ion  of  Great  Britain.2 

1  Appendix,  British  Case,  p.  64. 

2  As  the  Tribunal  laid  great  stress  upon  the  Baker  letter  (see  the  President’s  question  to 
Mr.  Warren,  Oral  Argument,  Vol.  I,  pp.  628-629),  it  is  perhaps  important  to  note  that  a  careful 
reading  and  consideration  of  the  exact  language  of  this  document,  regarded  as  funda¬ 
mental  by  British  counsel,  would  have  thrown  light  on  the  distinction,  sought  to  be 
drawn  by  the  Tribunal  in  the  following  passage  of  its  award  between  “Dominion”  and 
“Dominions”: 

“The  United  States  also  contend  that  the  term  ‘bays  of  His  Britannic  Majesty’s  Domin- 
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Expressions  of  like  import  are  to  be  found  in  the  correspondence  of 
the  period  between  the  conclusion  of  the  War  of  1812  and  the  negotiation 
of  the  Convention  of  1818,  and  these  expressions  become  material  when 
it  is  learned  that  the  various  documents  in  which  they  were  contained 
passed  between  the  two  governments  and  were  submitted  to  the  com¬ 
missioners  of  both  countries  for  their  guidance.1 

In  a  letter  from  Lord  Castlereagh  to  the  British  commissioners  at 
Ghent,  dated  July  28,  1814,  His  Lordship  stated  that 

“the  third  Article  of  the  Treaty  [of  1783]  consists  of  two  distinct  branches:  The 
first,  which  relates  to  the  open  sea  fishery,  we  consider  a  permanent  obligation, 
being  a  recognition  of  the  general  right  which  all  nations  have  to  frequent  and  take 
fish  in  the  high  seas.” 

In  speaking  of  the  second  branch  of  the  fishery  he  stated  that  Great 
Britain  did  not  feel  called  upon  “to  concede  to  the  Americans  any 
accommodation  within  the  British  sovereignty;  ...  it  being  quite  clear 
that,  by  the  law  of  nations,  the  subjects  of  a  foreign  State  have  no  right 
to  fish  within  the  maritime  jurisdiction,  much  less  to  land  on  the  coasts 
belonging  to  His  Britannic  Majesty,  without  an  express  permission  to 
that  effect.”2 

In  a  note  from  Lord  Bathurst,  who  acted  for  the  Foreign  Office  in 
the  absence  of  Lord  Castlereagh,  Lord  Bathurst  instructed  the  com¬ 
missioners  at  Ghent  as  follows: 

“You  are  to  state  that  Great  Britain  admits  the  right  of  the  United  States  to  fish 
on  the  high  seas  without  the  maritime  jurisdiction  of  the  territorial  possessions  of  Great 
Britain  in  North  America;  that  the  extent  of  the  maritime  jurisdiction  of  the  two 
contracting  parties  must  be  reciprocal;  that  Great  Britain  is  ready  to  enter  into  an 
arrangement  on  that  point;  and  that,  until  any  arrangement  shall  be  made  to  the 
contrary,  the  usual  maritime  jurisdiction  of  one  league,  shall  be  common  to  both  con¬ 
tracting  parties.”8 

In  a  subsequent  instruction,  dated  December  6,  1814,  Lord  Bathurst, 

ions’  in  the  renunciatory  clause  must  be  read  as  including  only  those  bays  which  were 
under  the  territorial  sovereignty  of  Great  Britain. 

“But  the  Tribunal  is  unable  to  accept  this  contention: 

“  (a)  Because  the  description  of  the  coast  on  which  the  fishery  is  to  be  exercised  by  the 
inhabitants  of  the  United  States  is  expressed  throughout  the  treaty  of  1818  in  geographical 
terms  and  not  by  reference  to  political  control;  the  treaty  described  the  coast  as  contained 
between  capes. 

“  (b)  Because  to  express  the  political  concept  of  dominion  as  equivalent  to  sovereignty,  the 
word  ‘dominion’  in  the  singular  would  have  been  an  adequate  term  and  not  ‘dominions’  in  the 
plural;  this  latter  term  having  a  recognized  and  well  settled  meaning  as  descriptive  of  those 
portions  of  the  earth  which  owe  political  allegiance  to  His  Majesty,  e.g.,  ‘His  Britannic  Majesty’s 
Dominions  beyond  the  Seas.’”  (Appendix,  p.  50Q;  Oral  Argument,  p.  1452.) 

1  Appendix,  U.  S.  Case,  p.  304;  Appendix,  British  Case,  p.  85. 

2  Oral  Argument,  Vol.  II,  p.  1356. 

3  Lord  Bathurst  to  the  Commissioners  at  Ghent,  October  18,  1814.  (Oral  Argument,  Vol. 
II,  p.  1358.) 
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still  acting  for  Lord  Castlereagh,  who  was  absent  at  the  Congress  of 
Vienna,  characterized  the  liberty  of  taking,  drying,  and  curing  fish  under 
the  Treaty  of  1783  as  a  liberty  which  the  United  States  enjoyed  “of 
taking,  drying,  and  curing  fish  within  the  exclusive  jurisdiction  of  the  pos¬ 
sessions  belonging  to  His  Majesty  in  North  America.”  1 

Under  date  of  December  19,  1814,  Lord  Bathurst  again  refers  to  the 
privileges,  accorded  by  the  Treaty  of  1783,  “of  fishing  within  the  limits 
of  British  sovereignty.”  2 

The  above  extracts  relating  to  the  fishery  are  taken  from  corre¬ 
spondence  between  British  statesmen.  The  exchange  of  views  between 
Lord  Bathurst  and  Mr.  Adams  is  between  responsible  statesmen  dealing 
with  the  fishery  dispute  and  specially  authorized  by  their  respective 
countries  to  discuss  the  matter.  The  Baker  letter  has  been  referred  to 
as  indicating  the  deliberate  views  of  the  British  Government,  and  there 
are  like  expressions  in  the  further  correspondence  between  accredited 
representatives  of  the  two  nations  which  reinforced  the  statement  that 
both  countries  had  in  mind  the  inshore  fishery;  that  is  to  say,  the  fishery 
within  the  territorial  waters  of  Great  Britain  and  properly  regarded  as 
subject  to  its  exclusive  jurisdiction.  Some  further  expressions  of  like 
import  deserve  quotation. 

The  preliminary  negotiations  had  been  at  London  between  Lord 
Bathurst  and  Mr.  Adams.3  Further  consideration  of  the  subject  was 
removed  to  Washington  following  the  arrival  of  Mr.  Bagot  as  first 
Minister  from  Great  Britain  accredited  to  the  United  States  after  the 
unfortunate  War  of  1812. 

Following  a  conversation  with  Mr.  Monroe,  then  Secretary  of  State, 
Mr.  Bagot,  the  British  Minister,  addressed  him  a  note,  in  which  he 
expressed  the  willingness  of  the  British  Government  to  enter  into  nego¬ 
tiations  “for  the  purpose  of  affording  the  citizens  of  the  United  States 

1  Oral  Argument,  Vol.  II,  p.  1359.  2  Oral  Argument,  Vol.  II,  p.  1360. 

3  “Since  my  last  of  the  10th  of  December,  I  have  had  the  honor  to  receive  your  letter  of 
November  21,  with  those  of  the  12th,  19th,  26th  and  30th  of  September,  the  7th  and  31st  of 
October,  and  8th  of  November.  With  the  latter,  a  copy  of  Lord  Bathurst’s  reply  to  your  note 
of  September  25,  on  the  fisheries,  was  likewise  received. 

“It  appears  by  these  communications  that,  although  the  British  Government  denies  our 
right  of  taking,  curing  and  drying  fish  within  their  jurisdiction,  and  on  the  coast  of  the  British 
provinces  in  North  America,  it  is  willing  to  secure  to  our  citizens  the  liberty  stipulated  by  the 
treaty  of  1783,  under  such  regulations  as  will  secure  the  benefit  to  both  parties,  and  will  like¬ 
wise  prevent  the  smuggling  of  goods  into  the  British  provinces  by  our  vessels  engaged  in  the 
fisheries. 

“It  is  hoped  that  the  reply  which  you  intimate  you  intended  giving  to  Lord  Bathurst’s 
note  may  have  produced  some  change  in  the  sentiments  of  the  British  Government  on  this 
interesting  subject;  it  is  nevertheless,  thought  proper  to  enclose  you  an  instruction,  to  be 
shown  to  the  British  Government,  authorizing  you  to  negotiate  a  convention  providing  for  the 
object  contemplated.”  (Mr.  Monroe’s  instruction,  dated  February  27,  1816,  to  Mr.  Adams. 
Appendix,  U.  S.  Case,  Vol.  I,  p.  287.) 
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such  accommodation  for  their  fishery,  within  the  British  jurisdiction,  as 
may  be  consistent  with  the  proper  administration  of  His  Majesty’s 
dominions.”  1  Mr.  Bagot  then  states  that  it  is  not  necessary  to  “advert 
to  the  discussion  which  has  taken  place  between  Earl  Bathurst  and  Mr. 
Adams”  and  refers  to  Lord  Bathurst’s  notes  as  “a  full  expression  of 
the  grounds  upon  which  the  liberty  of  drying  and  fishing  within  the 
British  limits  .  .  .  was  considered  to  have  ceased  with  the  war.”  Mr. 
Bagot  regards  the  renewal  of  the  fishery  liberty  as  a  concession  “within 
the  British  sovereignty,  to  a  foreign  state,”  and  informs  Mr.  Monroe 
that  “it  has  not  been  thought  necessary  to  furnish  me  [Bagot]  with  addi¬ 
tional  argument  upon  this  point.”  In  other  words,  the  reasons  advanced 
by  Lord  Bathurst  against  fishing  within  British  waters  close  upon  the 
shore  were  considered  as  a  correct  and  authoritative  expression  of  the 
views  of  the  British  Government.  In  the  subsequent  portion  of  the  same 
note  the  British  Minister  speaks  of  an  offer  he  had  made  conditioned 
upon  the  fact  “that  all  pretensions  to  fish  or  dry  within  the  maritime 
limits  .  .  .  should  be  abandoned.”2 

Mr.  Bagot,  it  would  appear,  had  used  these  expressions  advisedly, 
because  Lord  Castlereagh,  then  in  charge  of  the  Foreign  Office,  had 
transmitted  to  him  “copies  of  the  notes  which  had  been  exchanged 
between  the  American  Minister  in  London  and  His  Majesty’s  Govern¬ 
ment,”  and  Mr.  Bagot  was  directed  to  conform  his  language  in  his  inter¬ 
course  with  the  American  Secretary  of  State  “to  the  principles  which 
had  been  brought  forward  in  this  correspondence  on  the  part  of  your 
[his]  Court.”  Lord  Castlereagh  did  not  content  himself,  however,  with 
a  general  reference  to  Lord  Bathurst’s  notes.  He  refers  to  them  specifi¬ 
cally  as  containing  the  “grounds  fully  explained  upon  which  the  liberty 
of  fishing  and  drying  within  our  limits  .  .  .  was  considered  to  have 
ceased  with  the  war,”  and  Lord  Castlereagh  further  stated  that  Lord 
Bathurst’s  notes  “detailed  the  serious  considerations  affecting  not  only 
the  prosperity  of  our  own  fishery,  but  the  general  interest  of  the  British 
dominions  in  matters  of  revenue  as  well  as  of  Government,  which  made 
it  incumbent  upon  His  Majesty’s  Government  to  oppose  the  renewal  of 
so  extensive  and  injurious  a  concession  within  the  British  sovereignty  to 
a  foreign  state,  founded  upon  no  principle  of  reciprocity  or  adequate 
compensation  whatever.”  3 

Lord  Castlereagh  further  said: 

“The  object  of  the  Americans  being,  that  in  addition  to  the  right  of  fishing  de¬ 
clared  by  the  first  branch  of  Article  IV  [III]  of  the  Treaty  of  1783,  permanently  to 

1  Appendix,  U.  S.  Case,  Vol.  I,  p.  28g.  2  Appendix,  U.  S.  Case,  Vol.  I,  p.  291. 

3  Viscount  Castlereagh’s  letter,  dated  April  16,  1816,  to  Mr.  Bagot.  (Appendix,  British 
Counter  Case,  p.  175.) 
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belong  to  them,  they  should  enjoy  the  privilege  of  having  an  adequate  accommodation 
both  in  point  of  harbours  and  drying  ground  on  the  unsettled  coasts  within  the  British 
Sovereignty.  It  has  been  the  endeavour  of  His  Majesty’s  Government  to  assign  this 
accommodation  with  sufficient  liberality,  without  abandoning  that  control  within  the 
entire  of  their  own  harbours  and  coasts,  which  the  essential  interests  and  the  principles 
of  their  Colonial  system  require.”1 

Lord  Castlereagh  then  authorizes  Mr.  Bagot  to  propose  what  he 
believed  to  be  an  adequate  fishing  ground  upon 

“their  distinctly  agreeing  to  confine  themselves  to  the  unsettled  parts  of  the  coast 
so  assigned,  abandoning  all  pretensions  to  fish  or  dry  within  our  maritime  limits 
on  any  other  of  the  coasts  of  British  North  America.”2 

Mr.  Bagot’s  proposal  was  declined  by  Mr.  Monroe.  In  a  letter 
dated  May  7,  1817,  from  Lord  Castlereagh  to  Mr.  Adams,  His  Lordship, 
expressing  regret  at  the  failure  of  the  negotiations,  refers  to  Mr.  Bagot 
as  having  been  authorized  to  arrange  “the  manner  in  which  American 
citizens  might  be  permitted  to  carry  on  the  fisheries  within  the  British 
limits.”  3 

It  would  thus  appear  that  in  the  instructions  dealing  with  the  fisheries 
addressed  to  the  British  commissioners  at  Ghent,  in  the  various  notes 
exchanged  between  Lord  Bathurst  and  Mr.  Adams,  in  the  Baker  letter, 
in  Lord  Castlereagh’s  instructions  to  Mr.  Bagot,  and  in  Mr.  Bagot’s 
official  offer  to  Mr.  Monroe,  then  Secretary  of  State,  the  right  of  Ameri¬ 
can  fishermen  to  take  and  dry  fish  within  the  exclusive  jurisdiction  of 
Great  Britain  was  elaborately  and  exhaustively  discussed  and  that  the 
limit  of  the  exclusive  British  jurisdiction,  until  it  should  be  changed  by 
mutual  agreement,  was  invariably  laid  down  as  a  maritime  league  or 
three  miles. 

When  it  is  recalled  that  these  various  communications  were  deliv¬ 
ered  to  both  the  American  and  British  commissioners  in  negotiating 
the  Convention  of  1818,  the  conclusion  would  seem  to  be  that  the  Ameri¬ 
can  commissioners  were  animated  by  the  desire  to  obtain  a  recognition 
of  the  liberty  to  fish  within  the  exclusive  jurisdiction  of  Great  Britain, 
which  liberty  they  obtained  in  part,  and  that  the  British  negotiators 
were  animated  by  the  desire  to  exclude  the  American  fishermen  from  the 
waters  close  upon  the  shores;  that  is  to  say,  three  miles  from  waters 
under  British  sovereignty  —  a  purpose  which  they  achieved  in  part  by 
the  renunciatory  clause. 

It  is  important  to  bear  in  mind  in  this  connection  the  rejection  of  the 
American  proposal  made  in  1806  and  repeated  in  a  modified  form  in  1818, 
to  extend  the  jurisdiction  of  the  contracting  parties  wdthin  the  “chambers 

1  Appendix,  British  Counter  Case,  p.  176.  2  Appendix,  British  Counter  Case,  p.  176. 

8  Appendix,  U.  S.  Case,  Vol.  I,  p.  295. 
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formed  by  headlands,  or  within  five  marine  miles  from  the  shore  belong¬ 
ing  to  the  other  party,  or  from  a  right  line  from  one  headland  to  another.” 

It  would  seem  that  the  rejection  of  this  proposal  by  the  British  com¬ 
missioners  can  properly  be  taken  as  a  denial  of  jurisdiction  within  such 
chambers  and  as  an  intimation  that  Great  Britain  did  not  at  that  time 
either  desire  or  have  in  mind  such  jurisdiction.  In  view  of  these  facts 
it  would  seem  that  the  bays  contemplated  by  the  negotiators  were  the 
small  territorial  bays,  whose  entrances  were  not  greater  than  double 
the  three  miles  so  often  mentioned  in  the  correspondence  as  the  limit  of 
British  jurisdiction,  and  that  bays,  “formed  by  headlands,  or  within  five 
marine  miles  from  the  shore  belonging  to  the  other  party,  or  from  a 
straight  line  from  one  headland  to  another”  were  not  the  bays  within  the 
contemplation  of  the  British  negotiators,  for  the  proposition  to  extend 
jurisdiction  to  headlands  between  bays  was  specifically  rejected  by  the 
duly  authorized  negotiators  of  Great  Britain.  From  the  report  of  the 
American  commissioners  it  is  evident  that  they  regarded  the  renuncia¬ 
tion  only  as  a  renunciation  of  the  right  to  fish  within  three  miles  of  the 
territorial  waters  of  the  non-treaty  coast,  as  is  indicated  by  their  refer¬ 
ence  to  the  right  to  fish  within  Hudson  Bay,  three  miles  from  the  coast, 
and  the  right  as  secured  by  the  convention,  to  fish  within  three  miles 
from  the  Nova  Scotia  coast. 

As  previously  stated,  we  do  not  have  the  report  of  the  British  com¬ 
missioners,  although  such  a  report  was  doubtless  prepared,  and  it  is, 
therefore,  impossible,  until  the  British  Government  shall  publish  the 
report  of  its  commissioners,  to  state  the  views  of  Messrs.  Robinson  and 
Goulburn  upon  the  nature,  extent,  and  effect  of  the  renunciatory  clause. 
It  is  fair  to  presume  that  if  the  report  of  the  British  negotiators  favored 
the  subsequent  contentions  of  the  British  Government  it  would  have  been 
submitted  to  the  Tribunal,  for  British  counsel  were  careful  to  print  in 
the  Appendix  to  their  Case  both  the  original  report  of  Messrs.  Gallatin 
and  Rush  and  the  supplementary  Report  of  Mr.  Gallatin  to  the  Secretary 
of  State,  dated  November  6,  1818. 

Mr.  Gallatin’s  supplemental  report  is  exceedingly  valuable  as  showing 
that  the  right  acquired  by  the  United  States  to  fish  within  British  terri¬ 
torial  waters  was  considered  a  servitude,  and  Mr.  Rush’s  various  expres¬ 
sions  of  opinion  subsequent  to  the  convention  are  important  as  showing 
that  in  his  mind  at  least  only  the  right  was  renounced  to  approach  within 
three  miles  of  the  territorial  waters  of  the  British  Dominions  in  North 
America. 

In  a  work  entitled  “Memoranda  of  a  Residence  at  the  Court  of 
London,”  published  in  1833,  Mr.  Rush  stated  that  the  renunciatory 
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clause  was  proposed  and  insisted  upon  by  the  American  negotiators  in 
order 

“  that  it  might  expressly  appear,  that  our  renunciation  was  limited  to  three  miles 
from  the  coasts.  This  last  point  we  deemed  of  the  more  consequence  from  our 
fishermen  having  informed  us,  that  the  whole  fishing  ground  on  the  coast  of  Nova 
Scotia,  extended  to  a  greater  distance  than  three  miles  from  land;  whereas,  along 
the  coasts  of  Labrador  it  was  almost  universally  close  in  with  the  shore.”1 

It  will  be  observed  that  the  right  to  fish  within  the  territorial  waters 
of  Labrador  was  obtained  by  the  American  negotiators  as  a  part  of  the 
treaty  coast.  Consulted  in  1853  by  Mr.  Marcy,  then  Secretary  of 
State,  Mr.  Rush  stated  in  positive  and  unequivocal  terms  that  the  renun¬ 
ciation  clause  did  not  exclude  American  fishermen  from  the  larger  bodies 
of  water  of  His  Britannic  Majesty’s  dominions  and  that  the  British 
understanding  at  the  time  of  the  negotiation  of  the  Convention  of  1818 
was  the  same  as  the  American.  In  this  very  important  document  Mr. 
Rush  quotes  from  the  letters  which  he  had  received  from  his  countrymen 
in  the  early  part  of  the  year  1818  regarding  the  fishery  and  states  that 
he  was  fully  aware  of  the  circumstances  and  negotiations  leading  up  to 
the  conclusion  of  the  convention. 

“Forewarned  by  information  of  this  nature  and  much  more  not  now  in  my 
possession,”  Mr.  Rush  writes  in  1853  to  Secretary  Marcy,  “it  ought  not  to  be 
lightly  supposed  that  the  negotiators  of  the  Convention  would  sign  away  the  right 
of  entering  the  fishing  grounds  in  any  of  the  large  outer  bays  or  gulfs.  It  would 
have  been  a  blow  upon  all  the  fishermen  of  New  England.  It  would  have  been  to 
forget  the  whole  spirit  and  object  of  our  instructions;  to  disregard  the  information 
which  in  part  dictated  them;  and  to  yield  up  or  endanger  great  public  interests, 
naval  and  national.  The  Senate  of  the  United  States  could  never  have  ratified 
such  a  convention.”2 

In  another  passage  he  says: 

“The  negotiators  of  that  convention  had  before  them  therefore,  supposing  they 
could  have  been  negligent  themselves,  the  prospect  of  rebuke  from  their  government 
if,  by  the  use  of  incautious  words,  or  omission  of  apt  ones,  they  became  the  means  of 
depriving  American  fishermen  of  the  right  to  resort  to  any  bay  off  that  coast  and  take 
fish  at  pleasure.  There  was,  in  fact,  but  the  single  exception  you  mention :  they  were 
not  to  go  within  three  miles  from  the  shore,  which  would  barely  imply  of  course  a 
width  of  over  six  miles  at  the  entrance  of  such  bays.  You  will  gather  from  this 
remark  that,  as  the  surviving  negotiator  of  the  convention,  I  coincide  in  the  con¬ 
struction  of  its  first  article  which  our  government  puts  upon  it.”  3 

Again : 

“In  signing  it,  we  believed  that  we  retained  the  right  of  fishing  in  the  sea,  whether 

1  Appendix,  U.  S.  Case,  Vol.  I,  p.  323.  2  Appendix,  U.  S.  Case,  Vol.  I,  p.  532. 

3  Appendix,  U.  S.  Case,  Vol.  I,  p.  530. 
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called  a  bay,  gulf,  or  by  whatever  other  term  designated,  that  washed  any  part  of  the 
coast  of  the  British  North  American  Provinces,  with  the  single  exception  that  we  did 
not  come  within  a  marine  league  of  the  shore.  We  had  this  right  by  the  law  of  nations. 
Its  confirmation  was  in  the  treaty  of  :  83.  We  retained  it  undiminished,  unless  we 
gave  it  up  by  the  first  article  of  the  convention  of  1818.  This  we  did  not  do.  The 
article  warrants  no  such  construction.”  1 

In  a  subsequent  passage  of  the  same  letter  Mr.  Rush  says: 

“In  conformity  with  our  construction,  was  the  practise  of  Britain  after  the  con¬ 
versation  [convention]  was  ratified.  Our  fishermen  had  been  waiting  for  the  word  not 
of  exclusion,  but  admission,  to  those  large  outer  bays.  They  had  been  shut  out,  some 
of  them  captured,  and  all  warned  away,  after  the  treaty  of  Ghent.  The  interval  was 
an  anxious  and  painful  one  to  them.  Accordingly  as  soon  as  the  convention  went  into 
operation,  they  eagerly  hastened  to  their  ancient  resorts;  reinstated  by  the  provident 
care  of  their  Government.  No  complaint  was  made  or  whispered  by  any  member  of 
the  British  Government  of  that  day,  of  which  I  ever  heard. 

“I  remained  minister  at  that  court  seven  years  after  the  signing  of  the  convention. 
Opportunities  of  complaint  were  therefore  never  wanting.  If  intimated  to  me,  it 
would  have  been  my  duty  to  transmit  at  once  every  such  communication  to  our  gov¬ 
ernment.  Nor  did  I  ever  hear  of  complaint  through  the  British  Legation  in  Wash¬ 
ington.  It  would  have  been  natural  to  make  objections  when  our  misconstruction  of 
the  instrument  was  fresh,  if  we  did  misconstrue  it.”  2 

Finally,  Mr.  Rush  says: 

“It  is  impossible  for  me  to  doubt  that  the  convention  as  we  now  construe  it,  and 
have  always  construed  it,  was  entirely  acceptable  to  the  British  Government  at  the 
time  of  its  adoption .”  8 

There  does  not  seem  to  have  been  any  controversy  upon  the  nature 
and  extent  of  the  renunciation  until  some  twenty  years  after  its  negotia¬ 
tion.  The  fishing  had  largely  been  upon  the  Grand  Banks.  About  the 
year  1828  mackerel  forsook  the  waters  of  the  United  States  and  were 
found  in  considerable  quantities  off  the  non-treaty  coast,  especially  in 
the  Bay  of  Fundy,  a  bay  of  large  size  extending  well  into  British  territory. 
The  American  fishermen  were  anxious  to  take  mackerel  wherever  found, 
and  believing  that  they  had  a  right  to  enter  large  bays,  their  vessels  fre¬ 
quented  in  considerable  numbers  the  Bay  of  Fundy.  The  presence  of 
the  American  fishermen  meant  competition  with  the  colonial  fisher¬ 
men  and  the  Convention  of  1818  was  carefully  examined  and  scruti¬ 
nized  in  order  to  see  if  a  strict  and  literal  interpretation  of  the 
renunciatory  clause  would  exclude  American  fishermen  from  the  larger 
bays  of  the  non-treaty  coasts.  Nova  Scotia  took  the  initiative. 

In  1841  Lord  Falkland,  Lieutenant  Governor  of  the  province,  re- 

1  Appendix  U.  S.  Case,  Vol.  I,  p.  SS4-  2  Appendix,  U.  S.  Case,  Vol.  I,  p.  SSS- 

3  Appendix,  U.  S.  Case,  Vol.  I,  p.  555. 
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quested,  on  behalf  of  Nova  Scotia,  the  opinion  of  the  Crown  officers  of 
Great  Britain  on  a  series  of  points,  of  which  only  numbers  2  and  3  are 
material  for  the  present  purpose.  They  are  as  follows: 

“2d.  —  Have  American  citizens  the  right  under  that  Convention  [of  1818],  to 
enter  any  of  the  Bays  of  this  Province  to  take  Fish;  if  after  they  have  so  entered  they 
prosecute  the  Fishery  more  than  three  marine  miles  from  the  shores  of  such  Bays;  or 
should  the  prescribed  distance  of  three  marine  miles  be  measured  from  the  headlands, 
at  the  entrance  of  such  Bays,  so  as  to  exclude  them.  3d.  —  Is  the  distance  of  three 
marine  miles  to  be  computed  from  the  indents  of  the  coast  of  British  America,  or  from 
the  extreme  headlands,  and  what  is  to  be  considered  a  headland.”  1 

On  this  issue,  thus  clearly  raised,  the  law  officers  of  the  Crown,  Sir 
J.  Dodson  and  Sir  Thomas  Wilde,  delivered  the  following  opinion,  dated 
August  30,  1841,  which,  however,  was  neither  transmitted  nor  called  to 
the  attention  of  the  United  States: 

“2d.  —  Except  within  certain  defined  limits  to  which  the  query  put  to  us  does 
not  apply,  we  are  of  opinion  that  by  the  terms  of  the  Treaty,  American  citizens  are 
excluded  from  the  right  of  fishing  within  three  miles  of  the  Coast  of  British  America, 
and  that  the  prescribed  distance  of  three  miles  is  to  be  measured  from  the  headlands 
or  extreme  points  of  land  next  the  sea  of  the  coast,  or  of  the  entrance  of  the  Bays,  and 
not  from  the  interior  of  such  Bays  or  Indents  of  the  coast,  and  consequently  that  no 
right  exists  on  the  part  of  American  citizens  to  enter  the  Bays  of  Nova  Scotia  there  to 
take  fish,  although  the  fishing  being  within  the  Bay  may  be  at  a  greater  distance  than 
three  miles  from  the  shore  of  the  Bay,  as  we  are  of  opinion  the  term  headland  is  used  in 
the  Treaty  to  express  the  part  of  land  we  have  before  mentioned,  excluding  the  interior 
of  the  Bays  and  the  indents  of  the  coast.”* 

The  carelessness  with  which  this  opinion  is  drawn  would  deprive  it 
of  serious  consideration  were  it  not  for  the  fact  that  it  seems  to  be 
repeatedly  referred  to  as  justifying  the  subsequent  interpretation  and 
conduct  of  Great  Britain  based  upon  it.  The  law  officers  do  not  seem 
to  have  examined  the  exact  language  of  the  convention,  which  they  were 
called  upon  to  interpret,  and  they  read  into  it  language  it  does  not 
contain,  and  upon  this  language,  not  to  be  found  in  the  convention, 
they  based  their  opinion.  The  term  “headland,”  to  which  they  refer, 
is  not  used  in  the  convention,  although  it  appears  in  the  Convention 
of  1839  between  Great  Britain  and  France,3  and  the  interpretation 

1  U.  S.  Case,  p.  103. 

2  Case  of  the  United  States,  p.  106. 

“This  opinion  was  never  officially  communicated  to  the  United  States  Government,  but 
some  ten  years  later,  having  been  published  at  Halifax,  it  came  to  the  attention  of  Mr.  Everett, 
then  Secretary  of  State.”  (U.  S.  Case,  p.  107.) 

“  It  will  be  noted  that  the  paragraphs  of  the  opinion  are  numbered  to  correspond  with  the 
numbers  of  the  questions  in  the  ‘case’  to  which  they  refer,  and  that  the  reprint  of  this  opinion 
found  in  the  Journal  of  the  Legislative  Assembly  of  Nova  Scotia  does  not  contain  a  3d  paragraph, 
but  whether  or  not  the  opinion  as  originally  rendered  contained  a  3d  paragraph  specifically 
answering  the  3d  question  does  not  appear.”  (U.  S.  Case,  p.  107,  footnote  a.) 

3  “  It  is  equally  agreed  that  the  distance  of  three  miles  fixed  as  the  general  limit  for 
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based  upon  its  use  obviously  falls  to  the  ground  when  attention  is 
called  to  this  fact.  Nevertheless,  this  interpretation,  founded  upon 
a  misconception  and  positive  error,  has  been  the  official  interpreta¬ 
tion  of  the  Government  of  Great  Britain  since  the  year  of  1841.  It  is 
unfortunate  that  the  opinion  was  not  made  known  to  the  United 
States,  because  the  fatal  mistake  of  the  law  officers  would  have  been 
pointed  out  and  the  interpretation  placed  upon  non-existent  words 
might  have  been  corrected  by  Great  Britain  before  Her  Majesty’s 
Government  had  committed  itself  to  the  interpretation  of  the  ques¬ 
tion.  Although  the  opinion  was  not  called  to  the  attention  of  the 
United  States,  the  headland  theory  was  and  became  the  subject  of 
animated  correspondence  between  Great  Britain  and  the  United  States 
from  1841  to  1845,  when  Lord  Aberdeen  repudiated  the  headland  theory 
as  far  as  the  Bay  of  Fundy  was  concerned,  although  he  refused  to 
extend  it  to  the  other  bays  of  the  non-treaty  coast.1 

The  question  had  ceased  to  be  academic  by  the  seizure  of  two  Ameri¬ 
can  vessels,  one  the  Washington,  in  1843,  while  fishing  within  the  Bay 
of  Fundy,  some  ten  miles  from  the  coast,  and  the  other,  the  Argus,  in 
1844,  while  fishing  off  the  coast  of  Cape  Breton  at  a  distance  of  not  less 
than  fifteen  miles  from  land  “and  more  than  three  miles  to  the  eastward 

the  exclusive  right  of  fishing  upon  the  coasts  of  the  two  countries,  shall,  with  respect  to 
Bays  the  mouths  of  which  do  not  exceed  ten  miles  in  width,  be  measured  in  a  straight 
line  drawn  from  Headland  to  Headland.” 

1  “Her  Majesty's  government  must  still  maintain,  and  in  this  view  they  are  fortified  by 
high  legal  authority,  that  the  Bay  of  Fundy  is  rightfully  claimed  by  Great  Britain  as  a  Bay 
within  the  meaning  of  the  treaty  of  1818.  Anri  they  equally  maintain  the  position  which  was 
laid  down  in  the  note  of  the  undersigned,  dated  the  15th  of  April  last,  that,  with  regard  to  the 
other  bays  on  the  British  American  coasts,  no  United  States’  fisherman  has,  under  that  con¬ 
vention,  the  right  to  fish  within  three  miles  of  the  entrance  of  such  bays  as  designated  by  a  line 
drawn  from  headland  to  headland  at  that  entrance. 

“But  while  Iler  Majesty’s  government  still  feel  themselves  bound  to  maintain  these  posi¬ 
tions  as  a  matter  of  right  they  arc  nevertheless  not  insensible  to  the  advantages  which  would 
accrue  to  both  countries  from  a  relaxation  of  the  exercise  of  that  right;  to  the  United  States 
as  conferring  a  material  benefit  on  their  fishing  trade;  and  to  Great  Britain  and  the  United 
States,  conjointly  and  equally,  by  the  removal  of  a  fertile  source  of  disagreement  between 
them. 

“Her  majesty’s  government  are  also  anxious,  at  the  same  time  that  they  uphold  the 
just  claims  of  the  British  crown,  to  evince  by  every  reasonable  concession  their  desire  to 
act  liberally  and  amicably  towards  the  United  States. 

“The  undersigned  has  accordingly  much  pleasure  in  announcing  to  Mr.  Everett,  the 
determination  to  which  her  Majesty’s  government  have  come  to  relax  in  favor  of  the  United 
States  fishermen,  that  right  which  Great  Britain  has  hitherto  exercised,  of  excluding  those 
fishermen  from  the  British  portion  of  the  Bay  of  Fundy,  and  they  are  prepared  to  direct  their 
colonial  authorities  to  allow  henceforward  the  United  States  fishermen  to  pursue  their  avoca¬ 
tions  in  any  part  of  the  Bay  of  Fundy,  provided  they  do  not  approach,  except  in  the  cases  speci¬ 
fied  in  the  treaty  of  1818,  within  three  miles  of  the  entrance  of  any  bay  on  the  coast  of  Nova 
Scotia  or  New  Brunswick.”  (Letter  from  Lord  Aberdeen  to  Mr.  Everett,  dated  March  10,  1845. 
Appendix,  British  Case,  pp.  141-142.) 

See  also  Lord  Aberdeen’s  letter  to  Mr.  Everett,  dated  April  21,  184s,  refusing  to  ex¬ 
tend  to  other  bays  the  relaxation  conceded  to  the  Bay  of  Fundy.  (Appendix,  British  Case, 
P-  145) 
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of  a  line  drawn  from  the  headlands  of  Cow  Bay  to  Cape  North,  a  dis¬ 
tance  of  fifty  miles.” 

From  a  careful  examination  of  all  seizures  of  vessels  while  fishing 
within  the  larger  bays  of  the  non-treaty  coast  for  alleged  violation  of  the 
renunciatory  clause,  the  cases  of  the  Washington  and  the  Argus  are 
believed  to  be  the  only  ones  in  which  the  seizures  took  place  at  a  point 
more  than  three  miles  from  a  line  following  the  sinuosities  of  the  coast. 
They  were  regarded  as  cases  calculated  to  test  the  correctness  of  the 
British  or  American  interpretation  and  were  submitted  to  the  Anglo- 
American  Commission,  for  the  determination  of  British  and  American 
claims,  provided  for  by  the  Claims  Convention  of  February  8,  1853. 
They  were  argued  before  this  commission  upon  the  headland  theory,  and 
the  theory  was  rejected  and  the  seizures  of  both  vessels  were  pronounced 
illegal  under  the  Convention  of  1818. 1 

The  opposition  of  the  United  States  to  the  headland  theory,  pro¬ 
pounded  by  the  Province  of  Nova  Scotia  and  justified  by  the  opinion 
of  the  Crown  officers,  evidently  led  the  British  Ministry  to  a  careful 
reconsideration  of  the  entire  question,  the  first  fruits  of  which  were  the 
rejection  of  the  headland  theory  as  applied  to  the  Bay  of  Fundy, 
made  as  a  concession  by  Great  Britain  in  1845,  but  claimed  as  a  right 
by  the  United  States.  The  question,  however,  seems  to  have  worried 
the  Cabinet,  and  Lord  Aberdeen,  then  Secretary  of  Foreign  Affairs, 
directed  Lord  Stanley,  then  Secretary  for  the  Colonies,  to  inform  the 
Lieutenant  Governor  of  Nova  Scotia  that  Her  Majesty’s  Government 
would  henceforth  interpret  the  Convention  of  18x8  in  accordance  with 
the  American  contention.  This  important  action  was  taken  in  1845, 
as  is  evident  from  the  following  note,  dated  May  19,  1845: 

“H.  M.  Govt  having  frequently  had  before  them  the  complaints  of  the  Minister 
of  the  U.  States  in  this  country  on  account  of  the  capture  of  vessels  belonging  to  fisher¬ 
men  of  the  U.  States  by  the  provincial  cruisers  of  N.  Scotia  and  N.  Brunswick  for  alleged 
infractions  of  the  Convention  of  the  20th  Oct.  1818  between  G.  Britain  and  the  U.  States, 
I  have  to  acquaint  your  Lordship  that,  after  mature  deliberation,  H.  M.  Govt  deem  it 
advisable  for  the  interest  of  both  countries  to  relax  the  strict  rule  of  exclusion  exer¬ 
cised  by  G.  Britain  over  the  fishing  vessels  of  the  U.  States  entering  the  bays  of  the 
sea  on  the  B.  N.  American  coasts.  H.  M.  Govt  therefore  henceforward  propose  to 
regard  as  bays,  in  the  sense  of  the  treaty,  only  those  inlets  of  the  sea  which  measure 
from  headland  to  headland  at  their  entrance  the  double  of  the  distance  of  3  miles, 
within  which  it  will  still  be  prohibited  to  the  fishing  vessels  of  the  United  States  to 
approach  the  coast  for  the  purpose  of  fishing.  I  transmit  to  your  Lordship  herewith 
the  copy  of  a  letter,  together  with  its  enclosures,  which  I  have  received  from  the  For¬ 
eign  Office  upon  this  subject,  from  which  you  will  learn  the  general  views  entertained 

1  For  the  Case  of  the  Washington,  see  Moore’s  International  Arbitrations,  Vol.  IV,  pp. 
4342-4344.  For  the  Argus,  ibid.,  pp.  4344-4345. 
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by  H.  M.  Govt  as  to  the  expediency  of  extending  to  the  whole  of  the  coasts  of  the  Brit¬ 
ish  possessions  in  N.  America,  the  same  liberality  with  respect  to  the  U.  States  fishing 
boats  as  H.  M.  Govt  have  recently  thought  fit  to  apply  to  the  Bay  of  Fundy;  and  I 
have  to  request  that  your  Lordship  would  inform  me  whether  you  have  any  objections 
to  offer,  on  provincial  or  other  grounds,  to  the  proposed  relaxation  of  the  construction 
of  the  Treaty  of  1818  between  this  country  and  the  U.  States.”1 

There  are  four  points  worthy  of  note  in  this  remarkable  communica¬ 
tion:  first,  the  British  Government  was  forced  to  a  consideration  of  the 
question  by  the  frequent  complaints  of  improper  seizure  of  American 
vessels  by  provincial  authorities  of  Nova  Scotia  and  New  Brunswick. 
The  question  was  thus  put  in  a  concrete  form  and  in  a  way  which  not 
only  facilitated  interpretation,  but  which  required  a  justification  for 
deeds  actually  committed;  second,  the  British  Government  reached  its 
conclusion  “after  mature  deliberation”;  third,  Great  Britain  proposed 
to  regard  as  bays  not  in  any  general  sense,  but  “in  the  sense  of  the  Treaty 
only  those  inlets  of  the  sea  which  measured  from  headland  to  headland 
at  their  entrance  the  double  of  the  distance  of  three  miles”;  fourth,  the 
action  taken  was  at  the  instance  of  the  Foreign  Office. 

Lord  Stanley  evidently  regarded  the  determination  of  the  govern¬ 
ment  as  an  interpretation,  not  as  a  modification  of  the  treaty.  He 
requested  objections  to  the  proposal  on  other  grounds;  that  is  to  say, 
on  political  and  economic  as  distinct  from  local  reasons.  The  provin¬ 
cial  authorities  regarded  the  proposal  as  involving  consequences  “ both 
immediate  and  remote,  most  injurious  to  British  Colonial  interests ,”  and 
the  home  government  withdrew  the  proposal.  Lord  Stanley,  in  a  note 
dated  September  17,  1845,  addressed  to  Lord  Falkland,  Lieutenant 
Governor  of  Nova  Scotia,  stated  “from  your  statements  that  any  such 
general  concession  would  be  injurious  to  the  interests  of  the  British 
North  American  Provinces  we  have  abandoned  the  intention  we  had 
entertained  upon  the  subject,  and  shall  adhere  to  the  strict  letter  of 
the  Treaties,  which  exist  between  Great  Britain  and  the  U.  States 
relative  to  the  fisheries  in  North  America,  except  in  so  far  as  they 
may  relate  to  the  Bay  of  Fundy  which  has  been  thrown  open  to  the 
Americans  under  certain  restrictions.”2 

If  Lord  Stanley’s  proposal  be  regarded  as  a  concession  it  nevertheless 
must  be  considered  as  a  concession  based  upon  the  treaty,  not  as  an 
abrogation  of  its  terms.  An  examination  of  the  various  instructions 
issued  to  naval  officers  on  duty  in  North  American  waters  shows  that 
they  were  invariably  directed  not  to  seize  American  vessels,  unless 

1  Dispatch  from  Lord  Stanley  to  Viscount  Falkland,  dated  May  19,  1845.  (Appendix, 
British  Case,  pp.  14s,  146  ) 

2  Appendix,  British  Case,  p.  131- 
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engaged  in  fishing  within  three  miles  of  the  shore  or  of  the  land,  to  employ 
an  expression  frequently  used,  and  that  whenever  a  greater  extent  than 
three  miles  was  found  either  in  instructions  from  the  home  government 
or  in  the  provincial  instructions,  the  limit  of  seizure  was  invariably 
reduced  to  three  miles  under  protest  from  the  United  States.  These 
various  compliances  with  American  requests  cannot  be  considered  as  an 
acceptance  of  the  American  view,  because  they  were  no  doubt  dictated 
by  a  spirit  of  conciliation  to  avoid  future  conflict,  but  in  1886  Lord  Rose¬ 
bery,  as  Secretary  of  Foreign  Affairs,  used  language  which  is  incon¬ 
sistent  with  concession  and  is  only  consistent  with  an  acceptance  of  the 
American  view. 

The  United  States  objected  to  a  Canadian  customs  circular,  dated 
March  5,  1886,  which  excluded  foreign  vessels  from  fishing  “within  three 
marine  miles  of  any  of  the  coasts,  bays,  creeks  and  harbors  in  Canada.” 
By  reason  of  the  protests  of  the  United  States  the  expression  “within 
three  marine  miles  of  any  of  the  coasts,  bays,  creeks  and  harbors  in 
Canada”  was  modified  and  replaced  by  the  inhibition  to  fish  “within 
three  marine  miles  of  the  shore.”  That  is  to  say,  the  British  interpreta¬ 
tion  was  disregarded  for  the  American  interpretation,  and  in  communi¬ 
cating  the  revised  circular  Lord  Rosebery  stated  to  the  British  Minister 
at  Washington,  in  a  note  dated  July  23,  1886: 

“I  have  to  acquaint  you  that  these  documents  have  now  been  amended  so  as  to 
bring  them  into  exact  accordance  with  treaty  stipulations;  and  I  enclose,  for  com¬ 
munication  to  the  United  States  Government  printed  copies  of  these  documents  as 
amended.”  1 

It  is  important  to  note  that  this  interpretation  is  not  stated  by  Lord 
Rosebery  to  be  a  concession,  but  as  in  “ exact  accordance  with  treaty 
stipulations.” 

The  two  countries  thereafter  engaged  in  negotiations  for  the  settle¬ 
ment  of  outstanding  questions,  which  resulted  in  the  Bayard-Chamber¬ 
lain  Treaty  of  1888,  which,  however,  was  not  ratified  by  the  United 
States.  No  further  discussion  of  the  right  to  exclude  from  bays  under 
the  renunciatory  clause  seems  to  have  taken  place  from  that  period  until 
the  arbitration,  and  Lord  Rosebery’s  statement  may,  therefore,  be 
taken  as  the  last  word  on  the  subject  from  an  authoritative  British 
source,  an  interpretation  in  accord  with  the  view  of  the  United  States. 

The  negotiations  for  the  unratified  Treaty  of  1806,  the  expressions 
of  British  and  American  statesmen  employed  in  discussing  the  fishery 
question  immediately  preceding  the  Treaty  of  Ghent,  and  the  conclusion 

1  Earl  of  Rosebery  to  Sir  L.  West.  (Appendix,  U.  S.  Case,  Vol.  II,  p.  823.) 
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of  the  Convention  of  1818,  the  language  of  the  convention  as  examined 
in  the  light  of  the  diplomatic  correspondence  and  the  evil  to  be  corrected, 
the  views  of  the  negotiators  as  far  as  they  can  be  ascertained  from  official 
reports  and  subsequent  statements,  the  constant  interpretations  of  the 
United  States,  and  the  acts  of  both  parties,  terminating  with  Lord  Rose¬ 
bery’s  measured  statement  in  1886  as  to  the  meaning  of  the  convention, 
would  seem  to  suggest  that  irrespective  of  any  question  of  international 
law  involved  or  supposed  to  be  involved  in  the  negotiation  and  con¬ 
struction  of  the  convention,  an  understanding  existed  between  the  two 
governments  regarding  the  limits  of  British  sovereignty  within  His 
Majesty’s  dominions  in  America,  within  which  Americans  were  permitted 
to  fish,  by  the  Convention  of  1818,  and  from  which  they  were  excluded 
by  the  renunciatory  clause  of  the  same  convention,  except  for  four 
specified  purposes. 

If  the  inhabitants  of  the  United  States  were  free  to  fish  irrespective 
of  treaty  “without  the  jurisdiction  of  the  marine  league  from  the  coasts 
under  the  dominion  of  Great  Britain,”  to  quote  the  exact  language  of  the 
Baker  letter,  it  could  only  be  because  the  maritime  jurisdiction  of  Eng¬ 
land  was  confined  to  a  marine  league  of  the  coasts  under  the  dominion 
of  Great  Britain,  and  that,  therefore,  waters  beyond  the  marine  league 
of  the  coasts  under  the  dominion  of  Great  Britain  were  considered  by 
this  power  as  high  seas.  Both  Great  Britain  and  the  United  States 
appear  to  accept,  in  the  absence  of  treaty  stipulations  and  special 
circumstances,  the  marine  league  as  bounding  their  coasts,  whether 
indented  or  not. 

Thus  in  1907,  when  considering  the  jurisdiction  of  Great  Britain 
over  the  waters  of  Moray  Firth,  where  the  distance  between  the  opposite 
shores  is  greater  than  double  the  marine  league,  Lord  Fitzmaurice, 
speaking  officially  as  Under-Secretary  of  Foreign  Affairs,  said: 

“I  pass  to  the  position  of  the  Foreign  Office.  The  jurisdiction  which  is  exercised 
by  a  State  over  its  merchant  or  trading  vessels  upon  the  high  seas  is  conceded  to  it 
in  virtue  of  its  ownership  of  them  as  property  in  a  place  where  no  local  jurisdiction 
exists.  Therefore,  the  first  thing  that,  in  these  cases,  the  Foreign  Office  has  to  ask  is 
Was  there  or  was  there  not,  territorial  jurisdiction  in  the  place  where  the  alleged  events 
occurred?  In  regard  to  that  I  can  certainly  say  that  according  to  the  views  hitherto 
accepted  by  all  the  Departments  of  the  Government  chiefly  concerned  —  the  Foreign 
Office,  the  Admiralty,  the  Colonial  Office,  the  Board  of  Trade,  and  the  Board  of  Agri¬ 
culture  and  Fisheries —  and  apart  from  the  provisions  of  special  treaties,  such  as,  for 
instance,  the  North  Sea  Convention,  within  the  limits  to  which  that  instrument  applies, 
territorial  waters  are:  First,  the  waters  which  extend  from  the  coastline  of  any  part 
of  the  territory  of  a  State  to  three  miles  from  the  low-water  mark  of  such  coastline; 
secondly,  the  waters  of  bays  the  entrance  to  which  is  not  more  than  six  miles  in  width,  and 
of  which  the  entire  land  boundary  forms  part  of  the  territory  of  a  State.  By  custom 
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however  and  by  Treaty  and  in  special  convention  the  six-mile  limit  has  frequently 
been  extended  to  more  than  six  miles.”  1 

This  statement  was  not  academic,  for  it  was  intended  to  justify  the 
release  of  various  Norwegian  subjects  who  had  been  arrested  at  a  point 
more  than  three  miles  from  either  shore,  by  British  officials  for  fishing 
within  the  Moray  Firth,  whose  entrance  is  more  than  double  the  six  miles. 
It  is  also  worthy  of  note  that  Lord  Fitzmaurice  referred  to  past  as  well  as 
present  practice  of  the  government;  for  he  refers  to  the  law  he  is  about 
to  state  as  hitherto  accepted  by  all  the  departments  of  the  government 
chiefly  concerned.  Lord  Fitzmaurice’s  language  is  carefully  worded 
because  he  speaks  of  the  provisions  of  special  treaties,  which  may  be 
modified  as  between  the  parties,  and  jurisdiction  rightfully  claimed  and 
exercised;  in  addition  to  modification  by  treaty  of  the  six-mile  limit  in 
the  matter  of  bays,  he  refers  to  custom  as  frequently  extending  the 
limit  of  maritime  jurisdiction.  He  specifies  the  North  Sea  Convention 
of  1882  as  one  which  extends  maritime  jurisdiction  as  between  contract¬ 
ing  parties  to  bays  not  more  than  ten  miles  wide  at  their  entrance;  an 
earlier  and  indeed  classic  example  of  the  ten-mile  rule  is  the  Treaty  of 
1839  between  Great  Britain  and  France. 

The  attitude  of  the  United  States  has  been  likewise  solemnly  and 
authoritatively  stated  in  a  concrete  case  dealing  with  fisheries  and  involv¬ 
ing  the  very  point  at  issue.  Thus,  in  the  leading  case  of  Manchester  v. 
Massachusetts  (139  U.  S.  240),  decided  in  1890,  the  Supreme  Court  used 
the  following  unmistakable  language: 

“The  limits  of  the  right  of  a  nation  to  control  the  fisheries  on  its  seacoasts,  and 
in  the  bays  and  arms  of  the  sea  within  its  territory,  have  never  been  placed  at  less 
than  a  marine  league  from  the  coast  on  the  open  sea;  and  bays  wholly  within  the  terri¬ 
tory  of  a  nation,  the  headlands  of  which  are  not  more  than  two  marine  leagues,  or  six 
geographical  miles,  apart,  have  always  been  regarded  as  a  part  of  the  territory  of  the 
nation  in  which  they  lie.”  .  .  . 

“We  think  it  must  be  regarded  as  established  that,  as  between  nations,  the  mini¬ 
mum  limit  of  the  territorial  jurisdiction  of  a  nation  over  tide-waters  is  a  marine  league 
from  its  coast;  that  bays  wholly  within  its  territory  not  exceeding  two  marine  leagues 
in  width  at  the  mouth  are  within  this  limit;  and  that  included  in  this  territorial  juris¬ 
diction  is  the  right  of  control  over  fisheries,  whether  the  fish  be  migratory,  free-swim- 
ing  fish,  or  free-moving  fish,  or  fish  attached  to  or  embedded  in  the  soil.  The  open 
sea  within  this  limit  is,  of  course,  subject  to  the  common  right  of  navigation;  and  all 
governments,  for  the  purpose  of  self-protection  in  time  of  war  or  for  the  prevention  of 
frauds  on  its  revenue,  exercise  an  authority  beyond  this  limit.”  2 

Great  Britain  and  the  United  States  seem  thus  to  be  in  accord  after 
the  year  1818  that  the  three  mile  limit  follows  the  sinuosities  of  the 
coast  but  that  in  the  case  of  bays  the  three  miles  measured  from  shores 

1  Oral  Argument,  Vol.  II,  p.  1309.  2  139  U.  S.  240,  at  pp.  257,  258. 
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of  the  bay  rendered  it  territorial  if  its  entrance  be  six  miles  or  less  in 
width.  The  two  countries  were  apparently  in  accord  before  the  con¬ 
clusion  of  the  Convention  of  1818,  as  appears  from  the  decisions  of  the 
great  Lord  Stowell  and  the  hardly  less  celebrated  Justice  Story. 

Thus,  in  the  case  of  the  Twee  Gebroeders,  decided  in  1800  (3  Rob. 
Reports,  162),  Lord  Stowell,  then  Sir  William  Scott,  had  to  decide 
whether  a  body  of  water  from  which  a  capture  had  been  made  was 
within  “the  limits  of  the  Prussian  territory.” 

“On  this  point,”  he  said,  “I  am  inclined  to  think,  on  an  inspection 
of  the  charts,  and  on  hearing  what  has  been  urged,  that  she  was  lying 
within  the  limits  to  which  neutral  immunity  is  usually  conceded.  .  .  . 
She  was  lying  in  the  eastern  branch  of  the  Eemes,  within  what  may,  I 
think,  be  considered  as  a  distance  of  three  miles,  at  most,  from  East 
Friesland.”  1 

Lord  Stowell,  holding  that  the  preparation  made  within  the  three 
mile  limit  to  capture  a  vessel  without  the  three-mile  limit  was  a  viola¬ 
tion  of  neutral  jurisdiction,  ordered  the  release  of  the  vessel. 

In  the  case  of  the  Anna,  decided  in  1805  (5  Rob.  Reports,  373),  the 
same  learned  judge  said: 

“The  capture  was  made,  it  seems,  at  the  mouth  of  the  River  Mississippi,  and  as 
it  is  contended  in  the  claim,  within  the  boundaries  of  the  United  States.  We  all 
know  that  the  rule  of  law  on  this  subject  is,  ‘  terrae  dominium  finitur,  ubi  finitur  armorum 
vis,’  and  since  the  introduction  of  fire-arms,  that  distance  has  usually  been  recognized 
to  be  about  three  miles  from  the  shore.”  2 

The  language  of  the  American  jurist  Story  is  to  the  same  effect.  In 
1812,  in  deciding  the  case  of  the  Ann,  he  said: 

“All  the  writers  upon  public  law  agree  that  every  nation  has  exclusive  jurisdiction 
of  the  distance  of  a  cannon  shot,  or  marine  league,  over  the  waters  adjacent  to  its  shores 
(Bynk.  Qu.  Pub.  Juris.  61;  1  Azuni.  204,  s.  15;  2d.  185,  s.  4);  and  this  doctrine  has 
been  recognized  by  the  Supreme  Court  of  the  United  States  (2  Cranch,  187,  231). 
Indeed  such  waters  are  considered  as  a  part  of  the  territory  of  the  sovereign.”  3 

These  decisions  are  based  upon  the  law  of  nations  as  understood  by 
these  distinguished  judges.  The  common  law,  the  law  of  England  and 
the  United  States,  seems  to  agree  with  the  law  of  nations  in  this  respect. 
Thus,  in  the  case  of  the  United  States  v.  Grush,  Mr.  Justice  Story,  sit¬ 
ting  as  Circuit  Justice,  said: 

“The  general  rule,  as  it  is  often  laid  down  in  the  books,  is,  that  such  parts  of  rivers, 
arms,  and  creeks  of  the  sea  are  deemed  to  be  within  the  bodies  of  counties,  where 
persons  can  see  from  one  side  to  the  other.  Lord  Hale  uses  more  guarded  language, 

1  3  Rob.  Reports,  162,  at  p.  163.  2  5  Rob.  Reports,  373,  at  p.  385c. 

2  Gallison’s  Reports,  62. 
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and  says,  in  the  passage  already  cited,  that  the  arm  or  branch  of  the  sea,  which  lies 
within  the  fauces  terrae,  where  a  man  may  reasonably  discern  between  shore  and  shore, 
is,  or  at  least  may  be,  within  the  body  of  a  county.  Hawkins  (PI.  Cr.  b.  2,  ch.  9,  § 
14)  has  expressed  the  rule  in  its  true  sense,  and  confines  it  to  such  parts  of  the  sea, 
where  a  man  standing  on  the  one  side  may  see  what  is  done  on  the  other.”  1 

In  explanation  of  this  passage  the  learned  justice  said: 

“I  do  not  understand  by  this  expression,  that  it  is  necessary,  that  the  shores  should 
be  so  near,  that  all  that  is  done  on  one  shore  could  be  discerned,  and  testified  to  with 
certainty,  by  persons  standing  on  the  opposite  shore;  but  that  objects  on  the  oppo¬ 
site  shore  might  be  reasonably  discerned,  that  is,  might  be  distinctly  seen  with  the 
naked  eye,  and  clearly  distinguished  from  each  other.”  2 

A  scarcely  less  distinguished  judge,  Chief  Justice  Shaw,  said  in  a 
case  involving  the  right  of  fishing: 

“We  suppose  the  rule  to  be,  that  these  limits  extend  a  marine  league,  or  three 
geographical  miles,  from  the  shore;  and  in  ascertaining  the  line  of  shore  this  limit 
does  not  follow  each  narrow  inlet  or  arm  of  the  sea;  but  when  the  inlet  is  so  narrow 
that  persons  and  objects  can  be  discerned  across  it  by  the  naked  eye,  the  line  of  terri¬ 
torial  jurisdiction  stretches  across  from  one  headland  to  the  other  of  such  inlet.”  3 

If  the  language  used  by  the  Chief  Justice  Cockburn  in  Regina  v. 
Cunningham  (Bell’s  Crown  Cases,  72),  decided  in  1859,  be  inconsistent 
with  the  common  law  as  interpreted  by  such  competent  judges  as  Story 
and  Shaw,  it  is  to  be  noted  that  the  point  involved  in  that  case  was 
whether  the  common  law  court  or  the  court  of  admiralty  should  take 
jurisdiction  of  a  purely  municipal  question;  for  Great  Britain  could, 
under  international  law,  properly  exercise  jurisdiction,  as  in  this  case, 
of  an  offense  against  its  laws,  committed  within  “a  quarter  of  a  mile 
of  land  which  is  left  dry  by  the  tide.” 

The  statesmen  and  jurists  of  Great  Britain  and  the  United  States 
thus  seem  to  be  in  substantial  accord  upon  the  jurisdiction  which  each 
country  could  rightfully  exercise  within  the  waters  washing  their  respec¬ 
tive  shores  and  place  this  jurisdiction,  in  the  absence  of  agreement  or 
treaty,  at  a  marine  league  from  the  shore.  Lord  Fitzmaurice,  in  the 
extract  quoted,  speaks  of  the  jurisdiction  as  modified  by  custom  or  treaty, 
and  the  great  Lord  Stowell  indicated,  in  a  case  decided  before  him  in  the 
year  1801,  how  the  ordinary  jurisdiction  may  be  modified. 

Thus,  in  the  second  Twee  Gebroeders  (3  Rob.  Reports,  336),  he  said: 

“The  law  of  rivers  flowing  entirely  through  the  provinces  of  one  state  is  perfectly 
clear.  In  the  sea,  out  of  the  reach  of  cannon  shot,  universal  use  is  presumed.  In  rivers 
flowing  through  conterminous  states,  a  common  use  to  the  diSerent  states  is  presumed. 
Yet,  in  both  of  these,  there  may,  by  legal  possibility,  exist  a  peculiar  property,  exclud- 

1  U.  S.  v.  Grush,  5  Mason,  290,  300  (1829).  2 Ibid.,  pp.  301,  302. 

2  Dunham  v.  Lamphere,  3  Gray’s  Reports  268,  270  (1855). 
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ing  the  universal  or  the  common  use.  Portions  of  the  sea  are  prescribed  for;  so  are 
rivers  flowing  through  contiguous  states:  the  banks  on  one  side  may  have  been  first 
settled,  by  which  the  possession  and  property  may  have  been  acquired,  or  cessions 
may  have  taken  place  upon  conquests,  or  other  events.  But  the  general  presumption 
certainly  bears  strongly  against  such  exclusive  rights,  and  the  title  is  a  matter  to  be 
established,  on  the. part  of  those  claiming  under  it,  in  the  same  manner  as  all  other 
legal  demands  are  to  be  substantiated,  by  clear  and  competent  evidence.”  1 

The  case  before  Lord  Stowell  is  a  careful  analysis  of  the  various 
methods  by  which  jurisdiction  may  be  extended,  and  the  case  of  Delaware 
Bay,  frequently  referred  to  in  oral  argument  before  the  Tribunal,  is  an 
excellent  instance  of  the  way  in  which  greater  jurisdiction  than  double 
three  miles  in  the  case  of  a  bay  may  be  acquired.  This  principle,  in 
ultimate  analysis,  seems  to  be  assertion  of  enlarged  jurisdiction  and 
acquiescence  in  the  assertion.  The  reasons  which  lead  to  the  assertion 
may  be  many  and  varied.  The  assertion,  however,  is  a  fact  to  be 
proved,  like  any  other  fact,  and  acquiescence  is  to  be  established;  other¬ 
wise  unlimited  assertion  may  trench  upon  the  freedom  of  the  seas. 
The  proof  of  assertion  may  be  comparatively  easy,  because  the  assertion 
is  a  fact  whether  it  is  established  by  local  ordinances  or  diplomatic  agree¬ 
ment.  The  case  of  acquiescence  may  be  more  difficult.  It  may  be 
express,  in  which  case  there  is  no  doubt,  or  it  may  result  from  inaction 
or  lack  of  protest,  when  the  assertion  is  clearly  made  known  and  brought 
home  to  the  state  whose  acquiescence  is  desired. 

In  1793  the  English  Frigate  the  Grange  was  captured  within  Dela¬ 
ware  Bay,  the  entrance  to  which  is  approximately  nine  miles  and  a  frac¬ 
tion  in  width;  that  is  to  say,  more  than  double  the  three  mile  limit. 
The  Grange  was  a  British  vessel  and  was  captured  by  the  French  Frigate 
L’Embuscade,  and  Great  Britain,  alleging  that  the  neutrality  of  the 
United  States  was  violated  by  the  capture,  demanded  that  the  United 
States  procure  the  return  of  the  vessel.  France  complied  with  the 
request  of  the  United  States  and  the  vessel  was  delivered  to  British 
authorities.  The  United  States  asserted  jurisdiction,  as  appears  from 
an  elaborate  opinion  of  Mr.  Randolph,  then  Attorney  General,  which 
was  transmitted  to  the  French  Minister  and  upon  which  the  action  of 
the  United  States  was  based.  The  acquiescence  of  Great  Britain  was 
express,  because  it  requested  the  return  of  the  vessel,  and  as  between 
Great  Britain  and  the  United  States  we  thus  have  a  clear  case  of  asser¬ 
tion  followed  by  acquiescence,  or  indeed  the  “acquiescence”  preceded 
the  assertion.2 

It  is  unnecessary  to  consider  whether  nations  other  than  Great 

1  3  Rob.  Reports,  336,  339. 

2  Opinions  of  the  Attomeys-General,  Vol.  I,  pp.  33-38.  (Appendix,  British  Case,  pp.  54-59.) 
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Britain  and  France  would  be  bound  by  this  assertion  of  jurisdiction. 
It  is  sufficient  for  the  present  case  to  state  that  the  acquiescence  of  Great 
Britain  in  the  assertion  of  jurisdiction  over  Delaware  Bay,  by  the  United 
States,  binds  Great  Britain,  and  that  so  far  as  it  is  concerned  the  juris¬ 
diction  of  the  United  States  over  Delaware  Bay  is  established.  The 
assertion  in  this  case  was  diplomatic,  not  by  municipal  ordinance  or 
decree. 

Counsel  for  Great  Britain  laid  great  stress  upon  the  case  of  the 
Direct  United  States  Cable  Company  v.  Anglo-American  Telegraph 
Company  (2  Appeal  Cases,  394),  decided  in  1877  before  the  Judicial 
Committee  of  the  Privy  Council.  The  case  involved  Conception  Bay 
on  the  non-treaty  coast  of  Newfoundland,  the  average  width  of  which 
is  about  fifteen  miles  and  which  enters  Newfoundland  for  a  distance  of 
some  forty  or  fifty  miles.  Lord  Blackburn  discussed  the  question  of 
jurisdiction  in  the  light  of  international  law,  saying: 

“It  seems  generally  agreed  that  where  the  configuration  and  dimensions  of  the 
bay  are  such  as  to  show  that  the  nation  occupying  the  adjoining  coasts  also  occupies 
the  bay  it  is  part  of  the  territory;  and  with  this  idea  most  of  the  writers  on  the  subject 
refer  to  defensibility  from  the  shore  as  the  test  of  occupation;  some  suggesting  there¬ 
fore  a  width  of  one  cannon  shot  from  shore  to  shore,  or  three  miles;  some  a  cannon  shot 
from  each  shore,  or  six  miles;  some  an  arbitrary  distance  of  ten  miles.  All  these  are 
rules  which,  if  adopted,  would  exclude  Conception  Bay  from  the  territory  of  Newfound¬ 
land.”  1 

He  then  eliminated  as  unnecessary  to  the  decision  the  question  of 
international  law,  stating  that 

“It  seems  to  them  that,  in  point  of  fact,  the  British  Government  has  for  a  long 
period  exercised  dominion  over  this  bay,  and  that  their  claim  has  been  acquiesced  in 
by  other  nations,  so  as  to  show  that  the  bay  has  been  for  a  long  time  occupied  exclu¬ 
sively  by  Great  Britain,  a  circumstance  which  in  the  tribunals  of  any  country  would 
be  very  important.  And  moreover  (which  in  a  British  tribunal  is  conclusive),  the 
British  Legislature  has  by  Acts  of  Parliament  declared  it  to  be  part  of  the  British 
territory,  and  part  of  the  country  made  subject  to  the  Legislature  of  Newfoundland. 

“To  establish  this  proposition,  it  is  not  necessary  to  go  further  back  than  to  the 
59  Geo.  3,  c.  38,  passed  in  1819,  now  nearly  sixty  years  ago.  .  .  . 

“And  as  this  assertion  of  dominion  has  not  been  questioned  by  any  nation  from 
1819  down  to  1872,  when  a  fresh  convention  was  made,  this  would  be  very  strong 
in  the  tribunals  of  any  nation  to  show  that  this  bay  is  by  prescription  part  of  the 
exclusive  territory  of  Great  Britain.  As  already  observed,  in  a  British  tribunal  it  is 
decisive.”  2 

The  act  specifically  referred  to  is  the  Act  of  1819,  passed  by  Parlia¬ 
ment  to  put  into  effect  the  Convention  of  1818  and  to  secure  to  American 

1  Law  Reports,  Appeal  Cases,  Vol.  II,  p.  419. 

2  Law  Reports,  Appeal  Cases,  Vol.  II,  p.  420-421. 
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fishermen  the  fishing  rights  granted  by  the  convention.1  The  language 
of  the  statute  is  the  language  of  the  treaty,  and  it  is  difficult  to  see 
how  such  a  statute  confers  any  greater  right  than  the  treaty.  The  con¬ 
stant  protest  of  the  United  States  against  exclusion  from  the  larger 
bays  of  the  non-treaty  coast  negatives  the  acquiescence  of  the  United 
States  in  such  a  contention;  the  decision  therefore  is  on  a  statute,  and 
the  interpretation  of  that  statute  was  not  acquiesced  in  by  the  United 
States.  The  distinction  between  acquiescence  of  jurisdiction  in  the  case 
of  Delaware  Bay  and  Conception  Bay  is  at  once  obvious.  In  the  course 
of  the  argument  Great  Britain  claimed  that  jurisdiction  had  been  asserted 
by  municipal  ordinances  over  the  Bay  of  Chaleur  and  Mirimishi  Bay, 
both  on  the  non-treaty  coast.  The  United  States  contended  that  the 
assertion  of  jurisdiction  in  these  instances  was  not  made  out  and  that 
in  any  event  acquiescence  was  lacking. 

In  the  passage  quoted  from  Lord  Fitzmaurice  the  territorial  juris¬ 
diction  is  stated  to  extend  “from  the  coast  line  of  any  part  of  the  terri¬ 
tory  of  a  state  to  three  miles  from  the  low-water  mark  of  such  coast 
line,”  and  “the  waters  and  bays  the  entrance  to  which  is  not  more 
than  six  miles  in  width  and  to  which  the  entire  land  boundary  forms  part 
of  the  territory  of  a  state.”  The  rule  is  simple:  three  miles  from  unin¬ 
dented  coasts  and  double  the  distance  in  case  of  bays  six  miles  wide  at 
the  point  of  entrance,  the  reason  being  that  in  the  first  case  we  deal 
with  a  single  case,  whereas  in  the  second  we  deal  with  a  double  case. 
What  is  the  reason  for  the  first  rule,  upon  which  the  second  depends  ? 

In  the  middle  ages  nations  claimed  and  asserted  jurisdiction  over 
large  and  undetermined  portions  of  the  high  seas,  and  such  assertions 
were  injurious  to  commerce  and  productive  of  international  controver¬ 
sies.  Grotius  asserted  the  freedom  of  the  seas  in  his  tractate  published 
in  1608,  entitled  “Mare  Liberum,”  and  insisted  that  the  seas  were  not 
capable  of  occupation,  as  is  land.  In  his  systematic  treatise,  published 
in  1625  and  entitled  "jure  Belli  ac  Pads,”  he  receded  somewhat  from 
the  doctrine  of  the  earlier  work  and  admitted  that  certain  portions  of  the  sea 
are  subject  to  occupation.  Thus,  in  speaking  of  rivers,  Grotius  says  that 

“a  portion  of  the  sea  also  may  be  occupied  by  him  who  possesses  the  land  on  each 
side;  although  it  be  open  at  one  end,  as  a  bay,  or  at  both,  as  a  strait;  provided  it  be 
not  such  a  portion  of  the  sea  as  is  too  large  to  appear  part  of  the  land  ” 2 

In  a  subsequent  passage  Grotius  states  the  principles  upon  which 
he  bases  his  revised  doctrine.  Thus: 

1  For  the  statute,  see  Appendix ,  p.  466;  Appendix,  British  Case,  p.  565;  Appendix, 
U.  S.  Case,  p.  112. 

2  De  Jure  Belli  ac  Pacis,  Bk.  II,  ch.  Ill,  sec.  7.  (Quoted  in  Oral  Argument,  Vol.  I, 
p.  7X6.) 
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“The  empire  of  a  portion  of  the  sea,  is,  it  would  seem,  acquired  in  the  same  way 
as  other  lordships:  that  is,  as  above  stated,  as  belonging  to  a  person,  or  as  belonging 
to  a  territory;  belonging  to  a  person,  when  he  has  a  fleet  which  commands  that  part 
of  the  sea;  belonging  to  a  territory,  in  so  far  as  those  who  sail  in  that  part  of  the  sea 
can  be  compelled  from  the  shores  as  if  they  were  on  land.”  1 

That  is -to  say,  a  small  body  of  water  forming  part  of  the  sea  may 
be  considered  as  territorial  if  it  is  so  small  as  in  extent  “to  appear 
part  of  the  land”  and  the  jurisdiction  is  determined  by  the  power  to 
command  from  the  shores.  The  principle  thus  announced  by  Grotius 
was  developed  by  Bynkershoek,  who  says,  in  his  De  Dominio  Maris, 
published  in  1702: 

“My  opinion  is  that  the  territorial  sea  should  extend  only  as  far  as  it  can  be  con¬ 
sidered  subject  to  the  mainland.  Hence  I  concede  no  further  dominion  over  the 
territorial  sea  than  that  which  can  be  exercised  from  the  land;  and  there  is  no  reason 
why  a  portion  of  the  sea  under  the  control  and  power  of  the  state  should  not  be  called 
its  property  as  well  as  any  other  body  of  water  within  its  territory.  It  is,  therefore, 
right  to  extend  the  land  power  and  the  right  of  dominion  and  possession  as  far  as  the 
range  of  cannon.  I  speak  of  our  times  when  cannons  are  in  use;  otherwise  the  gen¬ 
eral  principle  should  be;  the  sovereignty  of  the  land  ends  where  the  force  of  arms 
ends,  for  this,  as  I  said,  is  considered  possession.”  3 

The  principle  thus  stated  has  made  its*  way  into  international  law, 
and  the  exercise  of  jurisdiction  over  adjacent  waters  is  made  dependent 
upon  the  exercise  of  force  from  the  shores  whether  measured  by  the 
range  of  cannon,  which  in  Bynkershoek’s  time,  as  in  the  year  1818,  was 
something  less  than  three  miles,  or  stated  in  express  terms  as  three 
marine  miles  or  a  marine  league. 

In  discussing  the  nature  and  extent  of  maritime  jurisdiction  Mr.  Hall 
aptly  says: 

“The  true  key  to  the  development  of  the  law  is  to  be  sought  in  the  principle  that 
maritime  occupation  must  be  effective  in  order  to  be  valid.  This  principle  may  be 
taken  as  the  formal  expression  of  the  results  of  the  experience  of  the  last  two  hundred 
and  fifty  years,  and  when  coupled  with  the  rule  that  the  proprietor  of  territorial  waters 
may  not  deny  their  navigation  to  foreigners,  it  reconciles  the  interests  of  a  particular 
state  with  those  of  the  body  of  states.  As  a  matter  of  history,  in  proportion  as  the 
due  limits  of  these  conflicting  interests  were  ascertained,  the  practical  rule  which 
represented  the  principle  became  insensibly  consolidated,  until  at  the  beginning  of 
the  present  century  it  may  fairly  be  said  that  though  its  application  was  still  rough 
it  was  definitively  settled  as  law.”  3 

The  principles  thus  established  by  Bynkershoek  and  declared  by  Mr. 
Hall  to  represent  international  practice  at  the  beginning  of  the  nine¬ 
teenth  century  were  clearly  stated  by  two  authorities  with  which  it  is 

1  Bk.  II,  ch.  Ill,  sec.  XIII.  (Quoted  in  Oral  Argument,  Vol.  I,  p.  737.) 

2  Edition  of  1767,  Bk.  II,  ch.  2,  p.  127.  (Oral  Argument,  Vol.  I,  p.  729.) 

3  Hall’s  International  Law,  Fourth  Edition  (1895),  sec.  4°>  PP-  I57>  *58. 
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safe  to  assume  the  negotiators  of  the  Convention  of  1818  were  familiar 
and  by  a  distinguished  German  publicist  whose  work  appeared  in  1819, 
a  year  after  the  negotiation  of  the  convention.  Thus  Vattel,  writing 
in  1758,  and  whose  book  has  been  the  companion  and  guide  of  diploma¬ 
tists  since  its  publication,  said: 

“All  we  have  said  of  the  parts  of  the  sea  near  the  coast  may  be  said  more  par¬ 
ticularly,  and  with  much  greater  reason,  of  the  roads,  bays,  and  straights,  as  still  more 
capable  of  being  occupied,  and  of  greater  importance  to  the  safety  of  the  country. 
But  I  speak  of  the  bays  and  streights  of  small  extent;  and  not  of  those  great  parts  of 
the  sea  to  which  these  names  are  sometimes  given,  as  Hudson’s  Bay  and  the  Streights 
of  Magellan,  over  which  the  empire  cannot  extend,  and  still  less  a  right  of  property. 
A  bay  whose  entrance  may  be  defended,  may  be  possessed  and  rendered  subject  to 
the  laws  of  the  sovereign.  .  .  .”  1 

In  the  next  place,  G.  F.  de  Martens,  who,  with  Vattel,  is  regarded 
as  one  of  the  founders  of  international  law,  says  in  his  Law  of  Nations, 
published  in  1788  and  translated  by  William  Cobbett  in  1795: 

“What  has  been  said  of  lakes  and  rivers,  holds  good  also  with  respect  to  straits, 
which  are  not  in  general  wider  than  the  great  rivers  2  and  lakes.  So  also  all  those 
parts  of  the  sea  which  are  near  land,  may  be  looked  on  as  lawfully  acquired,  and  main¬ 
tained  as  the  property,  and  under  the  dominion  of,  the  nation  who  is  master  of  the 
coast. 

“A  custom,  generally  acknowledged,  extends  the  authority  of  the  possessor  on 
the  coast  to  a  common  shot  from  the  shore.”  J 

Finally,  Kltiber  says,  in  his  Droit  des  Gens,  published  in  1819: 

“Within  the  maritime  territory  of  a  state  are  included  those  maritime  districts 
or  regions  susceptible  of  exclusive  possession,  over  which  the  state  has  acquired  (by 
occupation  or  convention),  and  retained  sovereignty.  To  these  districts  belong :  .  .  . 
Those  parts  of  the  ocean  which  extend  into  the  continental  territory  of  a  state,  if  they 
can  be  commanded  by  cannon  from  the  two  shores,  or  the  entrance  of  which  may  be 
forbidden  to  vessels;  that  is  gulfs,  bays,  and  creeks.”  4 

It  is  thus  seen  that  the  most  authoritative  writers  on  international 
law  before  the  year  1818  (for  Grotius,  Bynkershoek,  Vattel,  and  de 
Martens  are  regarded  as  among  the  founders  of  international  law)  based 
the  jurisdiction  over  portions  of  the  sea  upon  the  power  of  effective  con¬ 
trol;  that  is  to  say,  small  bodies  of  water  adjacent  to  or  extending  within 
the  coast,  whose  entrance  could  be  commanded  by  cannon.  It  is  fair  to 
presume  that  the  negotiators  of  the  Convention  of  1818  had  in  mind 

1  Vattel’s  Droit  des  Gens,  Liv.  I,  ch.  XXIII,  p.  231-  (English  Edition  of  1760  quoted  in 
Oral  Argument,  Vol.  I,  p.  729.) 

2  “  I  mean  by  great  rivers  such  as  those  the  middle  of  which  may  be  reached  by 
cannon  shot,  fired  from  the  shore.”  (De  Marten’s  note.) 

3  Martens’  Law  of  Nations,  Cobbett’s  translation  (First  English  Edition,  1802),  p.  160. 

4  Droit  des  Gens  Moderne  de  l’Europe,  Vol.  I,  sec.  130,  pp.  216-217. 
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such  bodies  of  water  and  that  their  knowledge  of  international  law  was 
based  upon  general  statements  contained  in  the  works  of  authority  most 
widely  known. 

It  is  not  asserted  that  the  rules  of  international  law  concerning  such 
bodies  of  water  were  universally  accepted,  that  the  various  writers  on  the 
subject  are  in  exact  accord,  or  that  the  practice  of  nations  at  the  time  of 
the  convention  was  so  clear  and  unmistakable  as  to  free  the  subject  from 
doubt;  for  “of  practice,”  as  Hall  says,  “there  is  a  curious  deficiency.” 
A  safer  guide  would  seem  to  be  the  understanding  of  the  parties  to  the 
convention,  as  evidenced  by  the  correspondence  between  the  two  coun¬ 
tries,  the  instructions  to  the  negotiators  of  the  Treaty  of  Ghent  and  the 
Convention  of  1818,  the  report  of  the  American  negotiators  and  the  sub¬ 
sequent  positive  statements  of  Mr.  Rush.  If  these  various  documents 
established  an  understanding  between  the  two  countries  that  the  bays 
renounced  by  the  Convention  of  1818  were  territorial,  then  it  would 
seem  that,  irrespective  of  international  law  and  the  practice  of  states 
generally,  the  contention  of  the  United  States  should  have  prevailed  in 
the  arbitration;  whereas,  if  the  various  documents,  to  which  reference 
has  been  made,  failed  to  establish  such  an  understanding  between  the 
contracting  parties,  then  the  British  contention  that  the  bays  of  the 
treaty  coast  were  geographical  —  that  is  to  say,  bays  in  general  — 
might  properly  have  been  accepted.  The  Tribunal  rejected  the  American 
and  accepted  the  British  contention.  The  question  was  not  free  from 
doubt,  for  the  expressions  used  in  the  renunciatory  clause  were  clearly 
susceptible  of  the  British  interpretation,  but  an  examination  of  the  clause 
in  the  light  of  its  history  and  the  attending  circumstances  would  un¬ 
doubtedly  have  justified  the  Tribunal  in  holding  that  the  bays  renounced 
by  the  Convention  of  1818  were  small  territorial  bays,  not  greater  than 
six  miles  in  width  at  their  entrance,  and  that  the  United  States  only 
renounced  the  right  to  approach  within  three  miles  of  such  bays  except 
for  the  four  specified  purposes;  namely,  for  shelter,  repairing  damages, 
purchase  of  wood,  and  obtaining  water  therein. 

The  Tribunal  was  not  unanimous  on  this  point  and  Dr.  Drago  filed 
an  elaborate  dissenting  opinion  in  which  he  held  that  the  bays  on  the 
non-treaty  coast  renounced  by  the  Convention  of  1818  were  territorial 
bays  properly  so-called,  not  geographical  bays,  as  held  by  the  majority,1 
and  that  the  Tribunal  would  be  justified  in  regarding  as  territorial  bays 
all  bays  whose  entrances  did  not  exceed  ten  miles  in  width.  Had  the 
Tribunal  concurred  in  Dr.  Drago’s  opinion,  Question  V  would  have 
been  decided.  As  it  is,  the  Tribunal  held  that  a  bay  was  a  bay,  and 

1  Appendix,  p.  516;  Oral  Argument,  p.  1457. 
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that  it  ceased  to  be  a  bay  when  it  lost  the  configuration  and  character¬ 
istics  of  a  bay,  thus  leaving  each  bay  to  stand  as  it  were  upon  its  own 
bottom.  If  Great  Britain  and  the  United  States  agree  that  a  particular 
bay  ceases  to  be  a  bay  at  such  and  such  a  point,  then  the  rights  of  each 
within  its  waters  are  ascertained.  Should,  however,  they  disagree, 
confusion  is  sure  to  result,  for  the  language  of  the  court  is  vague  and 
indefinite.  The  Tribunal  recommended  that  Great  Britain  and  the 
United  States  adopt  the  ten-mile  rule  and  delimited  many  of  the  bays 
on  the  non-treaty  coast  in  accordance  with  the  unratified  Bayard- 
Chamberlain  Treaty  of  1888.  A  comparison  of  the  award  and  this 
treaty  shows,  however,  that  the  determination  of  the  Tribunal  was 
slightly  more  favorable  to  the  United  States.  Should  Great  Britain  and 
the  United  States,  or  either  of  them,  reject  the  ten-mile  rule  as  recom¬ 
mended  by  the  Tribunal,  confusion  would  result  because  the  holding 
of  the  Tribunal  would  be  reduced  to  the  bare  statement  that  the  bays 
of  His  Britannic  Majesty’s  dominions  in  America  are  geographical, 
not  territorial  bays,  without  specifying  when  a  bay  is,  or  ceases  to  be, 
geographical. 

Question  VI 

In  the  debate  upon  the  Foreign  Fishing  Vessels  Bill  of  1905,  Sir  Robert 
Bond,  then  Premier  of  Newfoundland,  announced  as  a  discovery  of  his 
own,  unthought  of  by  any  lawyer,  unsuspected  by  the  sharp-eyed  and 
astute  statesmen  of  Great  Britain  and  the  United  States  who  for  a 
century  had  examined  and  discussed  the  rights  of  American  fishermen 
within  Newfoundland  waters,  that  upon  the  correct  interpretation  of  the 
Convention  of  1818  as  advanced  by  a  layman  the  fishermen  of  the 
United  States  had  no  right  to  ply  their  calling  within  the  harbors,  creeks, 
or  coves  of  the  so-called  treaty  coast  of  Newfoundland  extending  from 
the  Rameau  Islands,  on  the  south,  and  following  the  coast  of  Newfound¬ 
land  westerly  to  Cape  Ray,  and  northerly  to  the  Quirpon  Islands;  that 
the  liberty  of  American  fishermen  under  the  Convention  of  1818  to  take 
fish  in  the  harbors,  bays,  and  creeks  of  Newfoundland  was  limited  “to 
that  portion  of  our  dependency  from  Mount  Joly,  on  the  southern  coast 
of  Labrador,  to  and  through  the  straits  of  Belle  Isle,  and  thence  north¬ 
wardly  indefinitely.”  Sir  Robert  opined  that  this  interpretation  was 
“of  vast  importance  to  the  people  of  this  country.”  If  well  taken  the 
point  was  indeed,  as  Sir  Robert  says,  of  vast  importance. 

Impressed  by  the  importance  of  the  discovery,  and  desirous  that  he 
should  reap  the  benefit  of  it,  he  was  naturally  unwilling  that  his  astute¬ 
ness  or  priority  should  be  questioned. 
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“I  believe,”  he  said,  “I  am  correct  in  saying  that  it  is  the  first  time  that  this 
position  has  been  taken,  and,  if  I  am  correct  in  my  interpretation  of  the  Treaty  of 
1818,  the  whole  winter  herring  fishery  of  the  west  coast  has  been  carried  on  for 
years  by  the  Americans  simply  at  the  sufferance  of  the  Government  of  this  Colony.”1 

The  value  of  Sir  Robert’s  discovery  and  the  correctness  of  his  inter¬ 
pretation  did  not,  however,  pass  unchallenged,  for  during  the  very 
debate  in  which  Sir  Robert  advanced  his  novel  and  unexpected  con¬ 
struction,  Mr.  Morine,  while  admitting  the  originality  of  the  interpre¬ 
tation,  questioned  its  correctness,  and  it  would  seem  answered  it  in  a 
manner  which  deprives  it  of  any  claim  to  serious  consideration. 

Mr.  Morine  stated  that 

“  however  desirous  the  house  might  be  to  accept  that  interpretation,  because  it 
would  very  much  narrow  American  rights  and  increase  our  own  in  our  waters,  he 
did  not  think  that  any  lawyer  would  for  a  moment  believe  the  Premier’s  point  was 
well  taken.  The  very  fact  that  it  had  not  been  taken  since  1818  was  at  once  an 
argument  and  an  answer.  If  there  had  been  anything  in  that  interpretation  it 
would  not  have  been  left  to  the  discovery  of  a  layman  in  the  year  1905,  almost  one 
hundred  years  after  the  making  of  the  treaty.  And  furthermore,  the  fact  that  this 
interpretation  had  not  been  acted  on  for  upwards  of  one  hundred  years  would  be  a 
sufficient  answer.  In  fact,  if  there  had  been,  originally,  any  meaning  in  such  a  petty 
interpretation  of  the  words,  the  advantage  had  long  been  lost  by  the  custom  in  usage 
of  the  two  countries.  The  fact  that  such  an  interpretation  had  never  been  made 
before,  but  left  until  that  date  to  be  discovered  by  a  layman,  however  eminent,  would 
agree  with  the  contention  that  there  was  nothing  in  it.  The  statesmen  of  the  United 
States,  Canada,  or  Great  Britain  had  never  placed  such  an  interpretation  upon  it. 
The  interpretation  of  the  Premier  as  to  rights  of  the  Americans  was  based  on  the  fact 
that  in  one  place  the  Treaty  referred  to  the  rights  on  the  Newfoundland  coast  between 
Ramea  and  Quirpon;  and  later  on,  when  speaking  of  Labrador,  it  said  not  only  coast, 
but  further  added  the  words  bays,  harbors  and  creeks,  words  which  had  not  been  put 
in  with  reference  to  Newfoundland.  The  Premier  would  argue,  from  the  fact  that 
the  word  coast  if  followed  by  the  words  bays,  harbors  and  creeks,  when  referring  to 
Labrador,  the  right  to  fish  on  the  coast  of  Newfoundland  did  not  imply  the  right  to 
use  the  bays,  harbors  and  creeks  of  the  said  coast.  .  .  .  To  argue  that  the  Ameri¬ 
cans  were  to  be  deprived,  under  the  treaty  of  1818,  of  the  right  of  fishing  in  any  of 
the  bays,  harbors  and  creeks,  of  the  coast,  because  only  the  coast  itself  was  mentioned, 
was  to  argue  falsely.  The  larger  word  included  the  smaller  —  the  word  coast  included 
bays,  harbors  and  creeks,  and  though,  when  referring  to  the  Labrador  coast,  the 
words  bays,  harbors  and  creeks  were  used  in  addition,  they  might  just  as  well  been 
left  out — -  they  were  merely  a  lawyer-like  repetition,  having  the  same  meaning.  He 
was  surprised  that  the  Premier,  after  having  made  such  a  deep  study  of  the  case,  and 
after  having  read  that  very  excellent  summary,  quoting  facts  and  dates,  did  not  see 
the  futility  of  his  argument.”  2 

The  fact  that  the  novel  interpretation  made  by  Sir  Robert  Bond  was 

1  Sir  Robert  Bond’s  speech  on  second  recording  of  Foreign  Fishing  Vessels  Bill,  April  7, 1905. 
(Appendix,  U.  S.  Counter  Case,  p.  414.) 

2  Appendix,  U.  S.  Counter  Case,  pp.  425,  426. 
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first  proclaimed  in  1905;  that  it  had  never  been  suggested,  much  less 
acted  upon  by  any  of  the  parties  to  the  Treaty,  would  justify  no  further 
reference  to  the  matter  —  indeed,  Mr.  Root  contemptuously  dismissed 
the  subject  by  an  anecdote1  —  were  it  not  for  the  fact  that  Great 
Britain  and  the  United  States  agreed  to  submit  the  question  to  the 
Tribunal  for  its  decision;  that  it  was  argued  in  the  various  pleadings 
and  that  the  Tribunal  found  it  necessary  to  consider  it  and  actually 
passed  upon  the  question  in  its  award. 

The  discussion,  however,  will  be  very  brief,  because  the  question 
was  political  rather  than  legal,  although  presented  as  a  question  of  law, 
and  the  judgment  of  the  Tribunal  repudiated  the  attempted  construc¬ 
tion  in  the  following  clear  and  unmistakable  language: 

“American  inhabitants  are  entitled  to  fish  in  the  bays,  creeks  and  harbors  of 
the  treaty  coast  of  Newfoundland  and  the  Magdalen  Islands  and  it  is  so  decided  and 
awarded.”  2 

There  is  a  passage  in  the  negotiations  of  the  Convention  of  1818 
which  would  seem  to  negative  Sir  Robert  Bond’s  contention.  In  a  propo¬ 
sition  made  by  the  British  commissioners,  by  which  the  liberty  was 
granted  to  take  fish  of  every  kind  “on  that  part  of  the  western  coast  of 
Newfoundland  which  extends  from  Cape  Ray  to  the  Quirpon  Islands,” 
a  part  of  Newfoundland  covered  by  Sir  Robert  Bond’s  interpretation, 
the  British  negotiators  said  that  “nothing  contained  in  this  article  shall 
be  construed  to  give  to  the  inhabitants  of  the  United  States  any  liberty 
to  take  fish  within  the  rivers  of  His  Britannic  Majesty’s  territories,  as 
above  described.”3  This  would  indicate  that  American  fishermen  were 
to  use  the  coastal  waters,  but  not  to  enter  the  rivers  for  the  purpose  of 
fishing.  The  matter  is  made  clearer,  if  possible,  by  the  reply  of  Messrs. 
Gallatin  and  Rush,  American  commissioners,  which  says  that  “the 
liberty  of  taking  fish  within  rivers  is  not  asked.  A  positive  clause  to 
except  them  is  unnecessary,  unless  it  be  intended  to  comprehend  under 
that  name  waters  which  might  otherwise  be  considered  as  bays  or 
creeks.”  4 

The  British  negotiators  did  not  insist  upon  the  proposed  clause,  and 
it  would  seem  that  the  understanding  of  both  parties  to  the  convention 
was  that  while  American  fishermen  were  excluded  from  the  rivers  as 
such,  they  were  nevertheless  permitted  to  fish  in  coastal  waters  up  to 
but  not  within  the  rivers  emptying  into  the  sea. 

Such  was  the  understanding  of  both  countries  until  1905,  and  it 

1  p.  35g.  2  A  ppendix,  p.  514;  Oral  Argument,  p.  1456. 

a  Appendix,  British  Case,  p.  89.  4  Appendix,  British  Case,  p.  91. 
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would  appear  that  Great  Britain  only  permitted  Sir  Robert’s  question 
to  be  arbitrated  from  an  unwillingness  to  overrule  the  colony  or  to  delay 
the  conclusion  of  the  special  agreement,  for  Sir  Robert  made  the  accept¬ 
ance  of  the  modus  vivendi  of  1907  conditional 

“on  the  receipt  of  an  assurance  from  His  Majesty’s  Government  that  the  terms  of 
reference  to  the  Hague  Tribunal  shall  include  the  question  of  the  right  of  American 
vessels  to  fish  or  trade  in  any  of  the  bays,  harbours  or  creeks  of  that  portion  of  the 
Newfoundland  Coast  between  Cape  Ray  and  the  Quirpon  Islands,  together  with  all 
other  questions  that  may  be  raised  under  the  Treaty.”  1 

In  considering  the  question  the  Tribunal  stated  that  “the  evidence 
seems  to  show  that  the  intention  of  the  parties  to  the  Treaty  of  1818,  as 
indicated  by  the  records  of  the  negotiations  and  by  the  subsequent 
attitude  of  the  Governments,  was  to  admit  the  United  States  to  such 
fishery,”  and  the  Tribunal,  therefore,  very  properly  declared  it  to  be 
“incumbent  on  Great  Britain  to  produce  satisfactory  proof  that  the 
United  States  are  not  entitled  under  the  Treaty.” 2  The  Tribunal 
examined  and  rejected  the  arguments  advanced  by  Great  Britain,  based 
upon  the  technical  and  descriptive  meaning  supposed  to  result  from  the 
use  of  the  words  “coast”  and  “shore”  in  different  connections,  declared 
them  to  be  untenable  and  found  as  a  fact  that  in  the  year  1823,  just  five 
years  after  the  conclusion  of  the  Convention  of  1818,  and  when  its  terms 
were  fresh  in  the  minds  of  both  parties,  “Americans  were  fishing  in 
Newfoundland  bays  and  that  Great  Britain  when  summoned  to  pro¬ 
tect  them  against  expulsion  therefrom  by  the  French  [who  claimed  an 
exclusive  right]  did  not  deny  their  right  to  enter  such  bays.”  3 

The  decision  of  the  Tribunal  on  this  point  was  of  very  great  impor¬ 
tance  to  American  fishermen  as  it  involved  their  right  to  share  in  the 
valuable  winter  herring  fisheries  on  the  treaty  coast.  The  question  was 
political  rather  than  legal  and  seems  to  rest  on  no  substantial  basis  of 
law  or  fact. 


Question  VII 

The  seventh  and  last  question  submitted  to  the  Tribunal  for  its 
decision  raised  the  question  “are  the  inhabitants  of  the  United  States, 
whose  vessels  resort  to  the  treaty  coast  for  the  purpose  of  exercising  the 
liberties  referred  to  in  Article  I  of  the  Treaty  of  1818,  entitled  to  have 
for  those  vessels,  when  duly  authorized  by  the  United  States  in  that 
behalf,  the  commercial  privileges  on  the  treaty  coasts  accorded  by 
agreement  or  otherwise  for  United  States  trading  vessels  generally  ?  ” 

1  Appendix,  U.  S.  Case,  p.  1013.  2  Appendix,  p.  513;  Oral  Argument,  p  1455. 

3  Appendix,  p.  514;  Oral  Argument,  p.  1456. 
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It  will  be  observed  that  the  question  is  restricted  to  the  treaty  coasts 
because  American  fishermen  are  only  entitled  to  fish  in  the  waters 
specified  in  the  Convention  of  1818.  The  liberty  of  taking,  drying,  and 
curing  fish  is  alone  secured  by  the  convention,  and  although  the  grant 
is  to  American  inhabitants,  the  fishery  is  usually  considered  a  vessel 
fishery,  because  it  can  only  be  carried  on  by  means  of  vessels. 

In  the  correspondence  between  Great  Britain  and  the  United  States 
it  was  repeatedly  asserted  that  American  vessels  as  such  had  no  rights 
under  the  convention,  and  the  contention  of  Great  Britain  was  con¬ 
stantly  denied  by  the  United  States  because  without  permission  to  use 
vessels  the  grant  is  useless.  Insistence  upon  technicalities  of  this  nature 
seems  objectionable.  It  is  no  doubt  true  that  American  vessels  as  such 
obtained  no  rights  under  the  convention,  but  American  vessels  employed 
by  the  inhabitants  of  the  United  States  are  the  instrumentalities  of 
fishing,  and  as  fishing  vessels  they  could  not  well  be  excluded  from  the 
treaty  waters.  The  right  of  American  fishermen  to  frequent  the  treaty 
coast  arises  from  the  treaty,  and  the  right  of  the  vessel,  from  which  the 
fishery  is  conducted,  to  enter  the  treaty  waters  depends  upon  the  United 
States,  because  it  and  it  alone  can  properly  determine  American  char¬ 
acter.  An  American  fisherman,  on  board  an  American  vessel  provided 
with  a  fishing  license,  enters  as  of  right  the  fishing  waters  and  needs  no 
local  certificate  or  license  for  the  fishing  venture.  But  the  right  under 
the  Treaty  of  1818  is  the  liberty  to  fish,  not  to  trade,  for  the  Treaty  of 
1818  is  the  measure  of  the  right,  and  the  right  to  trade  is  not  granted  in 
express  terms,  nor  is  the  right  necessary  to  enable  the  American  vessel 
to  accomplish  its  object.  Indeed,  the  right  to  trade  under  the  treaty 
would  seem  to  be  negatived  by  the  negotiations  leading  to  the  treaty, 
because  the  proposal  that  the  Americans  might  purchase  bait  within 
British  jurisdiction  was  expressly  rejected  by  the  British  commissioners. 
Again,  the  British  negotiators  wished  it  to  be  understood  that  the  fishing 
liberty  was  separate  and  distinct  from  permission  to  trade,  saying  in  a 
proposed  article: 

“It  is  further  well  understood  that  the  liberty  of  taking,  drying,  and  curing  fish 
.  .  .  shall  not  be  construed  to  extend  to  any  privilege  of  carrying  on  trade  with 
any  of  His  Britannic  Majesty’s  subjects  residing  within  the  limits  hereinbefore 
assigned  for  the  use  of  the  fishermen  of  the  United  States,  for  any  of  the  purposes 
aforesaid.”  1 

If  American  vessels  frequenting  the  treaty  waters  possessed  the 
right  to  trade  it  is  evident  that  they  did  not  enjoy  such  right  by  virtue 
of  the  convention. 


Appendix,  British  Case,  p.  89. 


cxlviii 


INTRODUCTION 


As  a  matter  of  fact  the  right  to  touch  and  trade  was  acquired  by  the 
British  Order  in  Council,  dated  November  5,  1830, 1  taken  in  connection 
with  the  Act  of  Congress  of  May  29,  1830,  and  President  Jackson’s 
Proclamation  of  October  5,  1830,  relative  to  trading  with  the  British 
Colonies.2 

It  is  evident,  therefore,  that  under  the  Order  in  Council  American 
vessels  possessed  the  right  to  touch  and  trade  within  Newfoundland 
waters,  and  as  the  license  is  general,  American  vessels  were  free  to  enter 
both  the  treaty  and  non-treaty  coasts  for  the  purpose  of  trade.  But 
American  vessels  are  not  merely  provided  with  licenses  to  fish,  they  are 
furnished  with  an  American  registry  which  includes  the  right  to  fish 
and  in  addition  the  right  to  trade.  The  question  arose  whether  a  vessel 
entitled  under  the  Convention  of  1S18  to  fish  within  the  treaty  waters 
might,  at  one  and  the  same  time,  be  licensed  to  trade  and  actually  engage 
in  trading,  or  whether  the  fishing  vessel  should  be  limited  to  taking, 
drying,  and  curing  fish,  or  whether  such  vessel  might,  during  the  same 
voyage,  by  virtue  of  the  Order  in  Council  of  1830,  trade  as  well  as  fish? 

The  United  States  maintained  that  the  Convention  of  1818  was 
silent  on  the  question;  that  while  it  gave  American  fishermen  and  their 
vessels  engaged  in  the  fishery  the  right  to  enter  the  treaty  waters  in 
the  pursuit  of  their  calling,  there  was  nevertheless  nothing  in  the  con¬ 
vention  which  would  forbid  a  fishing  vessel  to  trade  as  well  as  fish.  In 
trading,  however,  the  vessel  would  derive  no  aid  whatever  from  the 
convention,  its  right  to  trade  resting  upon  an  independent  and  specific 
authorization.  The  form  of  the  question  is  rather  unfortunate,  because 
it  is  evident  from  what  has  been  said  that  the  treaty  does  not  entitle 
American  vessels  to  trade.  There  is,  however,  nothing  in  the  convention 
to  prevent  fishing  vessels  from  trading  if,  by  virtue  of  a  subsequent 
treaty,  American  vessels  obtained  the  right  to  enter  Newfoundland 
ports  for  purposes  of  trade.  The  issue  presented  to  the  court  would  have 
been  clearer  had  the  word  “disentitled”  been  used  instead  of  “entitled,” 
because  if  American  fishing  vessels  obtained  no  right  to  trade  under 
the  Convention  of  1818  they  were  not  prevented,  for  the  matter  is 
not  discussed.  The  question,  however,  is  not  academic  and  is  of  very 
considerable  importance,  because  a  fishing  vessel  entering  the  treaty 
waters  might,  if  allowed  to  trade,  purchase  bait  and  proceed  to  the  Grand 

1  “And  His  Majesty  doth  further,  .  .  .  declare  that  the  ships  of  and  belonging  to  the 
said  United  States  of  America,  may  import  from  the  United  States  aforesaid,  into  the  British 
possessions  abroad,  goods  the  produce  of  those  States,  and  may  export  goods  from  the  British 
possessions  abroad  to  be  carried  to  any  foreign  country  whatever.”  (Appendix,  British  Case, 
PP-  57°,  S7I-) 

2  For  the  text  of  these  documents,  see  Appendix,  U.  S.  Case,  Vol.  II,  pp.  1123-1126. 
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Banks  in  order  to  continue  its  fishing  operations.  If,  however,  a  fishing 
vessel  is  not  entitled  to  commercial  privileges,  this  would  be  unlawful. 
It  would,  therefore,  appear  to  be  of  advantage  to  the  United  States  that 
fishing  vessels,  by  virtue  of  the  reciprocal  agreement  of  1830,  be  invested 
with  commercial  privileges.  On  the  other  hand,  it  would  be  of  advan¬ 
tage  to  the  local  authorities  to  know  in  what  capacity  the  vessel  really 
presents  itself,  whether  as  a  fishing  or  a  commercial  vessel.  If  the  con¬ 
tention  of  the  United  States  were  correct  that  the  fishing  vessel  in  the 
exercise  of  the  treaty  rights  is  not  subject  to  local  regulation,  neverthe¬ 
less  the  vessel  entering  as  a  trader  by  virtue  of  the  reciprocal  agreement 
might  well  be  subject  to  local  statutes,  and  it  might  embarrass  the 
authorities  of  Newfoundland  if  the  fishing  and  commercial  character 
were  present  simultaneously  in  one  and  the  same  ship.  The  Tribunal 
evidently  noted  the  conflict  of  interests  and  in  its  decision  endeavored 
to  preserve  the  rights  of  American  fishermen  accruing  under  the  treaty 
and  the  reciprocal  agreement  of  1830,  without  losing  sight  of  the  interest 
of  the  local  authorities  so  that  the  two-fold  character  of  the  American 
vessel  should  not  produce  hardship  or  confusion. 

The  Tribunal  held  that  “the  inhabitants  of  the  United  States  are 
so  entitled  in  so  far  as  concerns  this  treaty,  there  being  nothing  in  its 
provisions  to  disentitle  them,  provided  the  treaty  liberty  of  fishing  and 
the  commercial  privileges  are  not  exercised  concurrently.”  1 

It  will  be  noted  that  by  this  decision  a  vessel  cannot  at  one  and  at 
the  same  time  exercise  the  liberty  of  fishing  and  the  commercial  privi¬ 
leges.  In  the  reasons  prefixed  to  the  award  the  Tribunal  says  that 
Americans  “  cannot  at  the  same  time  and  during  the  same  voyage  exer¬ 
cise  their  treaty  rights  and  enjoy  their  commercial  privileges,  because 
treaty  rights  and  commercial  privileges  are  submitted  to  different 
regulations  and  restraints.”  2 

It  would  seem  that  the  award  is  satisfactory  and  based  upon  sound 
reasons.  During  the  fishing  venture  the  vessel  is  to  be  a  fishing  vessel, 
that  is  to  say,  if  it  leave  Gloucester  for  the  purpose  of  fishing  it  cannot 
convert  itself  during  the  same  voyage  into  a  trading  vessel  so  as  to  trade 
and  enjoy  commercial  privileges.  But  if  it  leaves  Gloucester  as  a  com¬ 
mercial  vessel,  bound  for  a  Newfoundland  treaty  port,  and  deposit  its 
cargo,  the  commercial  voyage  is  finished.  It  may  then  engage  in  fishing, 
because  it  would  not,  during  one  and  the  same  voyage,  exercise  different 
and  inconsistent  rights  and  privileges. 


1  Appendix,  p.  514;  Oral  Argument,  p.  1457- 
a Appendix,  p.  514;  Oral  Argument,  p.  1457- 
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Considered  as  a  whole,  the  award  of  the  Tribunal  has  given  very 
general  satisfaction  to  all  parties  concerned.  Great  Britain  retains  its 
sovereignty  within  British  waters.  Newfoundland  is  acknowledged  to 
possess  the  right  to  regulate  fishing  within  its  waters,  provided  such 
regulations  are  reasonable,  and  the  Canadian  and  Newfoundland  bays 
on  the  non-treaty  coast  are  geographical,  not  territorial  bays.  The 
United  States  is  likewise  satisfied  with  the  award  because  its  legitimate 
interests  are  safeguarded  and  protected.  It  is  true  that  regulations 
affecting  the  time  and  manner  of  fishing  are  presumed  to  be  reasonable 
unless  there  be  actual  discrimination,  but  the  reasonableness  of  any 
regulation  is  not  a  question  solely  for  Great  Britain  or  its  colonies 
to  determine.  If  the  United  States  objects  to  a  regulation  as  unreason¬ 
able,  the'  issue  is  to  be  determined  by  a  commission  in  which  Great 
Britain  and  the  United  States  will  be  represented,  and  in  which  a 
foreigner  will  hold  the  casting  vote.  Great  Britain,  indeed,  retains  its 
sovereignty  and  its  right  to  legislate,  but  the  exercise  of  sovereignty 
seems  to  be  vested  in  commission,  and  the  Convention  of  1818  is,  to  this 
extent,  as  admitted  by  Lord  Salisbury  and  maintained  by  Mr.  Root,  a 
qualification  of  British  sovereignty.  In  the  next  place,  American  fisher¬ 
men  are  permitted  by  the  award  to  employ  non-inhabitants  generally, 
and  their  persons  and  their  property  are  not,  on  this  account,  to  be 
arrested,  seized,  or  confiscated. 

The  holdings  on  Questions  III  and  IV  are  favorable  to  the  contentions 
of  the  United  States,  yet  recognize  and  protect  the  interest  wThich  New¬ 
foundland  and  Canada  have,  to  be  notified  of  the  presence  of  American 
fishermen  within  the  fishing  grounds  or  upon  the  non-treaty  coast.  The 
historic  contention  of  the  United  States  in  the  matter  of  bays  was  re¬ 
jected  by  the  Tribunal,  but  if  the  ten  mile  rule,  as  recommended  by  the 
Tribunal,  be  accepted  by  Great  Britain  and  the  United  States,  the  loss 
will  be  but  four  miles;  that  is  to  say,  the  difference  between  six  and  ten 
miles.  Had  Sir  Robert  Bond’s  contention  prevailed  that  American  fisher¬ 
men  were  excluded  from  the  bays  and  harbors  of  the  treaty  coast,  the 
consequences  would  have  been  very  serious  because  the  winter  herring 
fishery  would  have  been  lost  to  American  fishermen.  The  contention 
was  political  rather  than  legal,  and  was  advanced,  it  would  seem,  to 
secure  concessions  to  Newfoundland  products  within  the  United  States. 

And  finally,  the  award  of  the  Tribunal  on  Article  VII,  while  favorable 
to  the  United  States,  nevertheless  protects  Newfoundland  from  the 
abuse  of  the  fishing  liberty. 
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But  in  a  larger  sense,  the  award  must  be  very  gratifying  to  partisans 
of  arbitration  in  all  parts  of  the  world,  because  an  historic  controversy, 
coincident  with  the  independence  of  the  United  States,  and  which  at 
times  seemed  not  unlikely  to  result  in  war,  was  decided  by  a  tribunal 
at  a  single  session  of  little  more  than  three  months,  and  the  question 
removed  from  the  field  of  controversy.  Small  questions,  it  is  said,  are 
only  submitted  to  arbitration ;  and  it  is  well  that  important  cases,  such 
as  the  Alabama  claims  and  the  North  Atlantic  Fisheries  dispute,  in¬ 
volving  delicate  and  intricate  questions  of  alleged  national  honor  in  the 
former,  questions  of  internal  and  external  sovereignty  in  the  latter,  be 
pointed  to  in  order  to  make  it  appear,  even  to  the  unwilling,  that  there 
is  no  limit  to  the  scope  of  arbitration  if  only  nations  wish  to  settle  their 
controversies  by  an  appeal  to  reason  rather  than  by  an  appeal  to  the 
sword.  May  the  example  of  Great  Britain  and  the  United  States  be 
one  of  many  precedents  in  the  gradual  substitution  of  law  for  force. 

James  Brown  Scott 


ARGUMENT  OF 

THE  HONORABLE  ELIHU  ROOT 

ON  BEHALF  OF  THE 

UNITED  STATES  OF  AMERICA 

Senator  Root:  Mr.  President  and  gentlemen  of  the  Tribunal: 
I  beg  you  to  accept  my  congratulation  upon  the  approach  of  the 
end  of  this  long  task  which  has  been  imposed  upon  you,  to  listen 
attentively  and  laboriously  to  the  arguments  of  counsel.  It  has 
been,  necessarily,  a  severe  tax,  not  only  upon  the  time,  but  upon 
the  powers  of  the  members  of  the  Tribunal,  for  so  long  a  period 
to  listen  and  not  to  act.  Yet  I  cannot  doubt  that  you  will  feel 
that  the  dignity  and  importance  of  the  controversy  which  is  sub¬ 
mitted  to  you  justifies  the  demands  that  have  been  made  upon 
you.  It  is  not  alone  a  controversy  that,  through  lapse  of  time, 
has  acquired  historic  interest,  that,  through  the  participation 
of  many  of  the  ablest  and  most  honored  statesmen  of  two  great 
nations  through  nearly  a  century,  has  acquired  that  sanctity  which 
the  sentiment  of  a  nation  gives  to  the  assertion  of  its  rights,  but 
it  is  a  controversy  which  involves  substantial  and,  in  some  respects, 
vital  interests  to  portions  of  the  people  of  each  nation. 

The  fishermen  on  the  coast  of  Massachusetts  and  of  Maine  are 
poor  and  simple  folk.  They  five  upon  the  fruit  that,  with  hard  toil 
and  danger,  they  win  from  the  waves.  They  are  not  as  important 
a  part  of  the  United  States  to-day  as  they  were  in  1783  or  in 
1818;  but,  while  their  comparative  weight  and  importance  have 
declined,  their  positive  importance  is  as  great  now  as  it  was  then, 
and  greater  still.  Every  consideration  that  moves  a  sovereign 
nation  to  regard  and  maintain  the  interests  of  its  own  people  urges 
the  United  States  to  press  upon  you  this  Anew  of  its  controversy. 

The  Attorney- General  has  pointed  out  that  behind  these  fish¬ 
ing  communities  upon  the  New  England  coast  stand  the  eighty-five 
millions  of  people  of  the  United  States.  Ah !  yes.  But  behind 
the  fishing  communities  and  traders  of  Newfoundland  stand  the 
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hundreds  of  millions  of  people  of  the  British  Empire  —  that  great 
Empire  whose  pride  and  honor  it  is  ever  to  have  safeguarded  and 
maintained  the  interests  of  every  citizen.  And  when  two  great 
nations,  bound  to  protect  the  interests  of  their  citizens,  however 
humble,  find  themselves  differing  in  their  views  of  rights  which 
are  substantial,  find  themselves  differing  so  radically  that  each 
conceives  itself  to  have  a  right  which  it  cannot  abandon  without 
humiliation,  and  cannot  maintain  without  force,  a  situation  arises 
of  the  gravest  importance  and  the  first  dignity.  No  function  can 
be  assumed  by  any  tribunal  upon  this  earth  of  higher  consequence 
than  that  which  you  have  now  assumed,  to  substitute  your  judg¬ 
ment  for  the  war  which  alone,  without  such  a  judgment,  could 
settle  the  questions  of  right  between  these  two  great  countries. 
I  cannot  doubt  that  you  will  feel,  as  I  feel,  that  the  long,  and 
laborious,  and  patient,  and  inconspicuous  work  of  such  a  proceed¬ 
ing  as  this  is  of  greater  value  in  the  cause  of  peace  among  men 
than  a  multitude  of  speeches  in  congresses  and  conventions,  laud¬ 
ing  peace  and  arbitration  to  the  ears  of  men  who  are  already  satis¬ 
fied  to  have  peace  and  arbitration. 

The  patient  attention,  the  manifest  interest  of  the  Tribunal, 
and  the  acute  and  instructive  observations  which  have  fallen  from 
the  lips  of  the  members  of  the  Tribunal  during  this  argument  can¬ 
not  fail  to  inspire  counsel  with  a  strong  desire  to  contribute  some¬ 
thing  that  may  be  useful  to  the  attainment  of  a  just  judgment,  as 
the  result  of  so  many  and  such  arduous  labors.  I  shall  hope  to 
contribute  something.  If  I  fail,  it  will  be  my  misfortune  and  not 
the  fault  of  my  intention. 

The  statement  of  the  first  question  presents,  in  authentic  form, 
the  real  attitude  of  the  two  nations  in  respect  of  its  subject-matter. 
The  form  is  unusual,  peculiar.  I  have  not  seen  it  employed  in  the 
presentation  of  questions  to  arbitral  tribunals. 

I  will  read  the  article  of  the  treaty  to  which  the  question  relates, 
and  the  question  itself. 

The  article  is: 

“Article  I 

“Whereas  differences  have  arisen  respecting  the  Liberty  claimed  by  the 
United  States  for  the  Inhabitants  thereof,  to  take,  dry  and  cure  Fish  on  Certain 
Coasts,  Bays,  Harbors  and  Creeks  of  His  Britannic  Majesty’s  Dominions  in 
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America,  it  is  agreed  between  the  High  Contracting  Parties,  that  the  Inhabi¬ 
tants  of  the  said  United  States  shall  have  forever,  in  common  with  the  Subjects 
of  His  Britannic  Majesty,  the  Liberty  to  take  Fish  of  every  kind  on  that  part 
of  the  Southern  Coast  of  Newfoundland  which  extends  from  Cape  Ray  to  the 
Rameau  Islands,  on  the  Western  and  Northern  Coast  of  Newfoundland,  from 
the  said  Cape  Ray  to  the  Quirpon  Islands,  on  the  shores  of  the  Magdalen 
Islands,  and  also  on  the  Coasts,  Bays,  Harbors,  and  Creeks  from  Mount  Joly 
on  the  Southern  Coast  of  Labrador,  to  and  through  the  Straits  of  Belleisle  and 
thence  Northwardly  indefinitely  along  the  Coast,  without  prejudice,  however, 
to  any  of  the  exclusive  Rights  of  the  Hudson  Bay  Company;  and  that  the 
American  Fishermen  shall  also  have  the  liberty  forever,  to  dry  and  cure  Fish 
in  any  of  the  unsettled  Bays,  Harbors,  and  Creeks  of  the  Southern  part  of  the 
Coast  of  Newfoundland  hereabove  described,  and  of  the  Coast  of  Labrador 
but  so  soon  as  the  same,  or  any  Portion  thereof,  shall  be  settled,  it  shall  not  be 
lawful  for  the  said  Fishermen  to  dry  or  cure  Fish  at  such  Portion  so  settled 
without  previous  agreement  for  such  purpose  with  the  Inhabitants,  Proprietors, 
or  Possessors  of  the  ground.  And  the  United  States  hereby  renounce  forever, 
any  Liberty  heretofore  enjoyed  or  claimed  by  the  Inhabitants  thereof,  to  take 
dry,  or  cure  Fish  on,  or  within  three  marine  Miles  of  any  of  the  Coasts,  Bays, 
Creeks,  or  Harbors  of  His  Britannic  Majesty’s  Dominions  in  America  not 
included  within  the  above  mentioned  limits;  provided,  however,  that  the 
American  Fishermen  shall  be  admitted  to  enter  such  Bays  or  Harbors  for  the 
purpose  of  Shelter  and  of  repairing  Damages  therein,  of  purchasing  Wood,  and 
of  obtaining  Water,  and  for  no  other  purpose  whatever.  But  they  shall  be 
under  such  Restrictions  as  may  be  necessary  to  prevent  their  taking,  drying 
or  curing  Fish  therein,  or  in  any  other  manner  whatever  abusing  the  Privileges 
hereby  reserved  to  them.” 

The  question  is: 


“Question  One 

“To  what  extent  are  the  following  contentions  or  either  of  them  justified  ? 

“It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of  the 
liberty  to  take  fish  referred  to  in  the  said  article,  which  the  inhabitants  of  the 
United  States  have  forever  in  common  with  the  subjects  of  His  Britannic 
Majesty,  is  subject,  without  the  consent  of  the  United  States,  to  reasonable 
regulation  by  Great  Britain,  Canada,  or  Newfoundland  in  the  form  of  municipal 
laws,  ordinances,  or  rules,  as,  for  example,  to  regulations  in  respect  of  (i)  the 
hours,  days,  or  seasons  when  fish  may  be  taken  on  the  treaty  coasts;  (2)  the 
method,  means  and  implements  to  be  used  in  the  taking  of  fish  or  in  the  carry¬ 
ing  on  of  fishing  operations  on  such  coasts;  (3)  any  other  matters  of  a  similar 
character  relating  to  fishing;  such  regulations  being  reasonable,  as  being,  for 
instance  — 

“(a)  Appropriate  or  necessary  for  the  protection  and  preservation  of 
such  fisheries  and  the  exercise  of  the  rights  of  British  subjects  therein  and  the 
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liberty  which  by  the  said  Article  i  the  inhabitants  of  the  United  States  have 
therein  in  common  with  British  subjects; 

“(b)  Desirable  on  grounds  of  public  order  and  morals; 

“(c)  Equitable  and  fair  as  between  local  fishermen  and  the  inhabitants 
of  the  United  States  exercising  the  said  treaty  liberty,  and  not  so  framed  as  to 
give  unfairly  an  advantage  to  the  former  over  the  latter  class. 

“It  is  contended  on  the  part  of  the  United  States  that  the  exercise  of  such 
liberty  is  not  subject  to  limitations  or  restraints  by  Great  Britain,  Canada,  or 
Newfoundland  in  the  form  of  municipal  laws,  ordinances,  or  regulations  in 
respect  of  (i)  the  hours,  days,  or  seasons  when  the  inhabitants  of  the  United 
States  may  take  fish  on  the  treaty  coasts,  or  (2)  the  method,  means,  and 
implements  used  by  them  in  taking  fish  or  in  carrying  on  fishing  opera¬ 
tions  on  such  coasts,  or  (3)  any  other  limitations  or  restraints  of  similar 
character  — 

“(a)  Unless  they  are  appropriate  and  necessary  for  the  protection  and 
preservation  of  the  common  rights  in  such  fisheries  and  the  exercise  thereof 
and 

“(b)  Unless  they  are  reasonable  in  themselves  and  fair  as  between  local 
fishermen  and  fishermen  coming  from  the  United  States,  and  not  so  framed  as 
to  give  an  advantage  to  the  former  over  the  latter  class;  and 

“(c)  Unless  their  appropriateness,  necessity,  reasonableness,  and  fairness 
be  determined  by  the  United  States  and  Great  Britain  by  common  accord  and 
the  United  States  concurs  in  their  enforcement.” 

The  Tribunal  will  already  have  observed,  of  course,  that  instead 
of  framing  the  question,  the  makers  of  the  special  agreement,  the 
compromis,  have  stated  separately  the  contention  of  each  party, 
and  have  asked  the  Tribunal  to  say  to  what  extent  these  conten¬ 
tions  are  justified.  It  may  fairly  be  inferred  that  neither  party 
to  the  agreement  was  willing  to  state  the  question  in  terms  of 
the  other’s  choosing;  and  that,  therefore,  there  are  two  separate 
statements.  An  examination  of  the  statement  of  the  contentions 
indicates  the  reason.  The  two  parties  approached  the  subject  of 
the  first  question  from  different  points  of  view.  Great  Britain 
approached  it  from  the  standpoint  of  her  sovereignty.  The  United 
States  approached  it  from  the  standpoint  of  her  granted  right. 
Great  Britain  states  the  question  as  a  question  relating  to  the 
exercise  of  her  sovereign  rights.  The  United  States  states  the 
question  as  relating  to  the  inviolability  of  her  granted  right.  And 
the  two  approaching  the  subject  thus  from  different  points,  there 
comes  a  line  between  the  two,  and  it  rests  with  the  Tribunal  to 
draw  that  line. 
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At  the  outset  of  the  consideration  as  to  where  that  line  is  to 
be  drawn,  and  how  it  is  to  be  drawn,  there  is  plainly  to  be  seen  one 
fact,  unquestionable,  agreed  to  on  all  hands:  that  the  contention 
of  the  United  States  does  not  in  any  degree  whatever  thrust  the 
assertion  of  its  right  into  the  field  of  British  sovereignty  in  general. 
It  does  not  question  the  full  and  unimpeded  exercise  of  the  sovereign 
rights  of  Great  Britain  over  her  territory,  and  the  people  within 
her  territory,  in  all  the  general  affairs  of  life.  It  does  not  question 
her  control,  without  accountability,  over  the  conduct  of  all  persons 
who  are  within  the  spatial  sphere  of  her  sovereignty. 

It  is  a  familiar  method  of  dealing  with  the  arguments  of  an  ad¬ 
versary  to  overstate  them,  for  the  purpose  of  destroying  them;  and 
when  the  claims  of  the  United  States  are  stated  as  being  claims 
to  an  abdication  of  British  sovereignty,  I  cannot  help  feeling  that 
the  statement  trenches  a  little  upon  that  method  of  argument.  It 
constructs  a  man  of  straw,  easily  overthrown.  It  creates  a  certain 
degree  of  prejudice  against  the  claim  which,  stated  in  such  a  form, 
is  to  remain  during  the  period  of  a  long  argument  characterized  by 
such  a  description.  We  make  no  such  claim.  We  admit  unre¬ 
stricted  and  unquestioned  sovereignty  by  Great  Britain  over 
persons  and  their  conduct;  but  our  claim  questions  whether  that 
sovereignty,  since  the  grant  to  us,  extends  to  a  modification  of  our 
right.  The  American  inhabitant  who  goes  to  the  treaty  coast  for 
the  exercise  of  his  right  is  absolutely  and  in  the  fullest  extent  subject 
to  the  sovereignty  of  Great  Britain;  but  what  is  his  right?  Can 
Great  Britain  change  his  right  ?  His  conduct  in  exercising  the  right, 
yes;  he  must  obey  the  laws.  But  can  it  change  his  right?  It  is 
conceded  —  for  certain  purposes  of  argument  asserted  —  asserted 
in  the  printed  documents,  asserted  by  the  counsel  for  Great  Britain 
here,  and  repeated  over  and  over  again,  with  emphasis,  that  there 
is  a  fine  beyond  which  Great  Britain  cannot  go.  Where  is  the 
line? 

Let  me  call  attention  to  three  expressions  as  to  the  existence 
of  the  line  beyond  which  Great  Britain  cannot  go,  which  appear 
in  the  record,  and  which  are  progressively  definitive.  I  will  begin 
with  the  circular  of  Mr.  Marcy,  with  which  the  Tribunal  is  very, 
familiar,  and  which  appears  in  the  British  Case  Appendix  at 
p.  207.  The  Tribunal  will  remember  that  Mr.  Marcy,  the  American 
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Secretary  of  State,  upon  the  revival  of  the  attempt  to  put  into 
force  the  temporary  and  reciprocal  treaty  of  1854,  issued  a  circular 
letter  to  the  Collectors  of  Customs  of  the  United  States  in  which 
he  said  that  there  were  certain  acts  of  the  colonial  legislatures 
“intended  to  prevent  the  wanton  destruction  of  the  fish  which 
frequent  the  coasts  of  the  colonies  and  injuries  to  the  fishing.” 

And  he  said: 

“  There  is  nothing  in  the  Reciprocity  Treaty  between  the  United  States  and 
Great  Britain  which  stipulates  for  the  observance  of  these  regulations  by  our 
fishermen;  yet,  as  it  is  presumed,  they  have  been  framed  with  a  view  to  pre¬ 
vent  injuries  to  the  fisheries,  in  which  our  fishermen  now  have  an  equal  interest 
with  those  of  Great  Britain,  it  is  deemed  reasonable  and  desirable  that  both 
should  pay  a  like  respect  to  those  regulations,  which  were  designed  to  preserve 
and  increase  the  productiveness  and  prosperity  of  the  fisheries  themselves.  It 
is,  consequently,  earnestly  recommended  to  our  citizens  to  direct  their  pro¬ 
ceedings  accordingly.” 

That  was  issued  upon  the  submission  to  him  of  the  statutes  to 
which  he  refers,  with  a  statement  that  they  contained  no  provision 
inconsistent  with  the  full  enjoyment  of  the  American  citizens’ 
rights  of  fishing  secured  by  the  treaty.  That  statement  appears 
in  a  series  of  preceding  letters,  notably  the  letter  of  Mr.  Crampton 
to  Mr.  Manners  Sutton,  which  is  to  be  found  on  pp.  205  and  206 
of  the  British  Case  Appendix.  It  appears  from  this  circular  that 
Mr.  Marcy,  after  examining  these  statutes,  found  nothing  which  he 
considered  to  be  inconsistent  with  the  full  enjoyment  of  the  Amer¬ 
ican  citizens’  rights  of  fishing,  and  he  approved  the  statutes  and 
recommended  their  observance.  Thereupon  the  British  Minister 
represented  to  Mr.  Marcy  that  a  statement  in  his  circular  that  there 
was  nothing  in  the  treaty  which  stipulated  for  the  observance  of 
these  regulations  would  be  apt  to  make  trouble  with  the  fishermen; 
that  the  American  fishermen  would  not  be  likely  to  observe  the 
recommendation  which  had  been  made  to  them,  in  the  face  of  the 
statement  that  there  was  no  stipulation  requiring  them  to  obey. 
That  representation  appears  in  the  letter  of  Mr.  Crampton  of  the 
25th  April,  1856,  which  is  to  be  found  on  p.  210  of  the  British  Case 
.  Appendix.  And  the  British  Minister  asked  Mr.  Marcy  to  amend 
his  circular  by  putting  in  other  words  in  place  of  the  observation 
that  there  was  no  stipulation  requiring  obedience.  These  are  the 
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words  that  the  British  Minister  wished  included  —  I  am  reading 
from  p.  21 1  of  the  British  Case  Appendix,  the  italicized  words  near 
the  foot  of  the  page: 

“American  citizens  would  indeed,  within  British  jurisdiction,  be  liable 
equally  with  British  subjects  to  the  penalties  prescribed  by  law  for  a  willful 
infraction  of  such  regulations,  but  nevertheless  should  these  be  so  framed  or 
executed  as  to  make  any  discrimination  in  favor  of  the  British  fishermen 
or  to  impair  the  rights  secured  to  American  fishermen  by  the  Reciprocity 
Treaty,  those  injuriously  affected  by  them  will  appeal  to  this  Government 
for  redress.” 

Mr.  Marcy  apparently  declined  to  substitute  those  words  for 
his  own.  At  all  events,  he  did  not  substitute  them,  but  instead 
of  that  he  put  in  a  statement,  which  is  the  first  example  of  the 
drawing  of  the  line  between  what  Great  Britain  could  do  and  what 
Great  Britain  could  not  do,  to  which  I  ask  your  attention.  What 
he  put  into  his  circular,  in  place  of  the  denial  of  his  own  first  circular, 
and  in  the  place  of  the  declaration  of  binding  obligation  which  the 
British  Minister  wanted  to  put  in,  was:  first  a  statement  of  this 
very  general  jurisdiction,  general  sovereign  right  of  Great  Britain 
to  which  I  have  already  referred;  and,  secondly,  a  statement  of  the 
limitation  in  regard  to  the  treaty.  What  he  said  was  —  and  I  now 
read  from  the  final  circular,  on  p.  209  of  the  British  Appendix: 

“By  granting  the  mutual  use  of  the  inshore  fisheries  neither  party  has 
yielded  its  right  to  civil  jurisdiction  over  a  marine  league  along  its  coast.  Its 
laws  are  as  obligatory  upon  the  citizens  or  subjects  of  the  other  as  upon  its 
own.” 

To  that  proposition  we  fully  subscribe,  with  the  addition  which 
he  makes  of  the  particular  situation  in  which  the  treaty  places 
laws  relating  to  the  subject-matter  of  the  treaty.  That  addition 
was  in  these  words: 

“The  laws  of  the  British  Provinces  not  in  conflict  with  the  provisions  of 
the  Reciprocity  Treaty  would  be  as  binding  upon  citizens  of  the  United  States 
within  that  jurisdiction  as  upon  British  subjects.” 

There  is  the  first  statement.  It  is  first  in  point  of  being  gen¬ 
eral,  and  it  is  first  historically.  General  jurisdiction  untouched; 
laws  of  the  jurisdiction  binding  upon  American  citizens  as 
fully  as  upon  British  subjects;  laws  not  inconsistent  with  the 
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treaty,  binding;  laws  that  are  inconsistent  with  the  treaty,  not 
binding. 

But  Mr.  Marcy  does  not  undertake  to  point  out,  indeed  the 
situation  did  not  call  upon  him  to  point  out,  what  laws  would  be 
consistent  and  what  laws  would  be  inconsistent  with  the  treaty. 

I  now  beg  to  pass  to  a  second  instance  which  proceeded  some¬ 
what  further  in  drawing  the  line,  and  that  is  the  letter  of  Lord 
Salisbury,  to  which  attention  has  so  often  been  drawn,  in  his 
correspondence  with  Mr.  Evarts  regarding  Fortune  Bay. 

The  President:  May  I  ask  you,  Senator  Root,  whether  you 
consider  that  the  following  sentences  in  this  circular  have  no  bearing 
upon  the  preceding  sentences,  the  sentences: 

“Should  they  be  so  framed  or  executed  as  to  make  any  discrimination  in 
favor  of  the  British  fishermen,  or  to  impair  the  rights  secured  to  American 
fishermen  by  the  Reciprocity  Treaty,  those  injuriously  affected  by  them  will 
appeal  to  this  government  for  redress.  In  presenting  complaints  of  this  kind, 
should  there  be  cause  for  doing  so,  they  are  requested  to  furnish  the  Depart¬ 
ment  of  State  with  a  copy  of  the  law  or  regulation  which  is  alleged  injuriously 
to  affect  their  rights  or  to  make  an  unfair  discrimination”  ? 

Senator  Root:  I  do  not  consider,  Mr.  President,  that  they 
have  any  bearing  at  all  upon  the  precise  proposition  which  I  am 
now  presenting;  that  is  to  say,  upon  the  existence  of  the  line  between 
what  Great  Britain  can  do  and  what  she  cannot  do.  But  they  do 
have  a  bearing  upon  another  closely  allied  question,  to  which  I 
shall  turn  my  attention  in  a  moment,  and  that  is  the  procedure 
which  should  follow,  and  the  method  of  determining,  practically, 
the  line,  as  matters  stood  before  this  submission,  before  the  making 
of  the  treaty  of  arbitration,  or  this  special  agreement.  They  have 
a  very  important  bearing  upon  that. 

Lord  Salisbury,  the  Tribunal  will  remember,  became  involved 
in  a  correspondence  with  Mr.  Evarts  regarding  the  claim  of  the 
United  States  for  compensation  for  certain  acts  of  violence  which 
had  been  done  to  American  fishermen  in  Fortune  Bay  by  the 
British  fishermen  there.  The  claim  having  been  made,  the  British 
Government  answered  it  in  the  manner  which  is  ordinarily  used 
in  dealing  with  mere  claims,  an  answer  not  indicating  special  con¬ 
sideration,  but  such  as  would  naturally  come  from  the  claims 


ARGUMENT  OF  MR.  ROOT 


9 


department  of  a  Foreign  Office,  that  this  claim  could  not  be  allowed 
because  the  American  fishermen  who  suffered  the  injury  were  guilty 
of  three  distinct  violations  of  the  laws  of  Newfoundland;  that  they 
were-  on  shore  when  they  had  no  right  to  be  on  shore;  that 
they  were  in-barring  herring  when  the  law  prohibited  it;  and  that 
they  were  taking  herring  with  a  seine  during  the  period  between 
October  and  May,  when  the  statute  prohibited  it.  In  response 
to  that,  Mr.  Evarts  called  attention  to  the  fact  that  these  laws 
were,  in  his  view,  not  binding  upon  American  fishermen,  and  he 
said,  in  a  letter  of  the  28th  September,  1878,  which  appears  in 
the  United  States  Case  Appendix  at  p.  652,  from  which  I  read 
on  p.  655: 

“In  transmitting  to  you  a  copy  of  Captain  Sulivan’s  report,  Lord  Salisbury 
says:  ‘You  will  perceive  that  the  report  in  question  appears  to  demonstrate 
conclusively  that  the  United  States  fishermen  on  this  occasion  had  committed 
three  distinct  breaches  of  the  law.’ 

“In  this  observation  of  Lord  Salisbury,  this  Government  cannot  fail  to 
see  a  necessary  implication  that  Her  Majesty’s  Government  conceives  that  in 
the  prosecution  of  the  right  of  fishing  accorded  to  the  United  States  by  Article 
XVIII  of  the  treaty  our  fishermen  are  subject  to  the  local  regulations  which 
govern  the  coast  population  of  Newfoundland  in  their  prosecution  of  their 
fishing  industry,  whatever  those  regulations  may  be,  and  whether  enacted 
before  or  since  the  Treaty  of  Washington.” 

And  he  said,  in  the  third  paragraph  below  the  one  which  I 
have  read: 

“  It  would  not,  under  any  circumstances,  be  admissible  for  one  government 
to  subject  the  persons,  the  property,  and  the  interests  of  its  fishermen  to  the 
unregulated  regulation  of  another  government  upon  the  suggestion  that  such 
authority  will  not  be  oppressively  or  capriciously  exercised,  nor  would  any 
government  accept  as  an  adequate  guaranty  of  the  proper  exercise  of  such 
authority  over  its  citizens  by  a  foreign  government,  that,  presumptively, 
regulations  would  be  uniform  in  their  operation  upon  the  subjects  of  both 
governments  in  similar  case.  If  there  are  to  be  regulations  of  a  common 
enjoyment,  they  must  be  authenticated  by  a  common  or  joint  authority.” 

And  he  concluded  his  letter  by  some  paragraphs  which  I  will 
read  from  p.  657: 

“So  grave  a  question,  in  its  bearing  upon  the  obligations  of  this  Govern¬ 
ment  under  the  treaty  makes  it  necessary  that  the  President  should  ask  from 
Her  Majesty’s  Government  a  frank  avowal  or  disavowal  of  the  paramount 
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authority  of  Provincial  legislation  to  regulate  the  enjoyment  by  our  people 
of  the  inshore  fishery,  which  seems  to  be  intimated,  if  not  asserted,  in  Lord 
Salisbury’s  note. 

“Before  the  receipt  of  a  reply  from  Her  Majesty’s  Government,  it  would 
be  premature  to  consider  what  should  be  the  course  of  this  Government  should 
this  limitation  upon  the  treaty  privileges  of  the  United  States  be  insisted  upon 
by  the  British  Government  as  their  construction  of  the  treaty.” 

In  response  to  that  plain  challenge,  Lord  Salisbury  proceeded 
to  draw  the  line  which,  as  I  conceive,  it  is  to  be  your  function  to 
draw.  In  his  reply  of  the  7th  November,  1878,  United  States 
Case  Appendix,  p.  657,  he  said,  in  a  paragraph  which  I  shall  read 
from  p.  658: 

“I  hardly  believe,  however,  that  Mr.  Evarts  would  in  discussion  adhere 
to  the  broad  doctrine  which  some  portion  of  his  language  would  appear  to  con¬ 
vey,  that  no  British  authority  has  a  right  to  pass  any  kind  of  laws  binding 
Americans  who  are  fishing  in  British  waters;  for  if  that  contention  be  just, 
the  same  disability  applies  a  fortiori  to  any  other  power,  and  the  waters  must 
be  delivered  over  to  anarchy.” 

There  he  stated  what  I  have  stated,  and  what  Mr.  Marcy  had 
stated,  as  to  the  general  jurisdictional  power  of  Great  Britain  over 
her  colony. 

And  subsequently,  Mr.  Evarts,  rather  sharply  and  with  language 
which  indicated  that  no  such  idea  ought  to  be  imputed  to  him  or 
suggested  as  conceived  by  him,  repudiated  any  such  view. 

Lord  Salisbury  went  on  to  state  the  other  side  of  the  question. 
Having  stated  in  this  form  what,  clearly,  Great  Britain  can  do, 
and  having  been  challenged  in  due  form  to  make  a  frank  avowal 
or  disavowal  of  the  paramount  authority  of  provincial  legislation 
to  regulate  the  enjoyment  by  our  people  of  the  inshore  fisheries, 
he  proceeded  to  state  what  Great  Britain  cannot  do. 

“On  the  other  hand,”  he  said,  “Her  Majesty’s  Government  will  readily 
admit  —  what  is,  indeed,  self-evident  —  that  British  sovereignty,  as  regards 
those  waters,  is  limited  in  its  scope  by  the  engagements  of  the  Treaty  of  Wash¬ 
ington,  which  cannot  be  modified  or  affected  by  any  municipal  legislation.” 

And,  in  his  further  correspondence,  after  arguing  that  Acts 
passed  before  the  treaty  was  made  did  not  come  within  this  limi¬ 
tation,  he  supplemented  his  former  statement  in  his  letter  of  the 
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3rd  April,  1880  (United  States  Case  Appendix,  p.  683),  by  a  further 
statement  which  I  read  from  that  letter  on  p.  687 : 

“Mr.  Evarts  will  not  require  to  be  assured  that  Her  Majesty’s  Government, 
while  unable  to  admit  the  contention  of  the  United  States  Government  on  the 
present  occasion,  are  fully  sensible  of  the  evils  arising  from  any  difference  of 
opinion  between  the  two  governments  in  regard  to  the  fishery  rights  of  their 
respective  subjects.  They  have  always  admitted  the  incompetence  of  the 
colonial  or  the  imperial  legislature  to  limit  by  subsequent  legislation  the  advan¬ 
tages  secured  by  treaty  to  the  subjects  of  another  power.” 

It  still  remains,  however,  after  the  drawing  of  this  line  by  Lord 
Salisbury  declaring  on  the  one  hand  what  Great  Britain  clearly 
could  do,  and  on  the  other  hand  what  Great  Britain  clearly  could 
not  do,  to  further  define  the  position  of  the  line  beyond  the  generality 
of  the  terms  used  by  Lord  Salisbury.  And,  that  further  definition 
was  made  in  the  correspondence  relating  to  the  Newfoundland 
treaty  legislation  of  1873  and  1874. 

You  will  remember  that  the  Treaty  of  Washington  of  1871 
provided  that  it  should  apply  to  Newfoundland,  in  case  the  Legis¬ 
lature  of  Newfoundland  passed  a  law  making  it  applicable,  and 
they  did  pass  a  law  in  1873.  It  appears  in  the  British  Case  Appen¬ 
dix  at  p.  705,  “An  Act  relating  to  the  Treaty  of  Washington,  1871.” 
In  the  first  article  of  that  statute  they  include  a  proviso  (p.  706) : 

“Provided  that  such  Laws,  rules  and  regulations,  relating  to  the  time 
and  manner  of  prosecuting  the  Fisheries  on  the  Coast  of  this  Island,  shall  not 
be  in  any  way  affected  by  such  suspension.” 

A  very  definite  claim,  a  distinct  assertion: 

“Provided  that  such  Laws,  rules  and  regulations,  relating  to  the  time  and 
manner  of  prosecuting  the  Fisheries  on  the  Coasts  of  this  Island,  shall  not  be 
in  any  way  affected  by  such  suspension.” 

When  that  was  called  to  the  attention  of  the  American  Govern¬ 
ment,  Mr.  Fish,  the  American  Secretary  of  State,  wrote  a  letter, 
dated  the  25th  June,  1873,  which  appears  on  p.  252  of  the  British 
Case  Appendix,  in  which,  concerning  the  Treaty  of  Washington, 
he  said,  as  we  say  of  this  treaty  of  1818: 

“The  Treaty  places  no  limitation  of  time,  within  the  period  during  which 
the  Articles  relating  to  the  fisheries  are  to  remain  in  force,  either  upon  the  right 
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of  taking  fish  on  the  one  hand,  or  of  the  exemption  from  duty  of  fish  and  fish 
oil  (as  mentioned  therein). 

“I  regret,  therefore,  that  the  Act  of  the  Legislature  of  Newfoundland 
which  reserves  a  right  to  restrict  the  American  right  of  fishing  within  certain 
periods  of  the  year,  does  not  appear  to  be  such  consent  on  the  part  of  the  Colony 
of  Newfoundland  to  the  application  of  the  stipulations  and  provisions  of  Articles 
1 8  to  25  of  the  Treaty,  as  is  contemplated  by  the  Act  of  Congress  to  which 
you  refer,  and  in  accordance  with  which  the  Proclamation  of  the  President 
is  to  issue.” 

There  Mr.  Fish  stated  the  proposition  which  we  press  upon  you 
here.  “The  treaty  places  no  limitation  of  time  within  the  period 
during  which  the  articles  relating  to  the  fisheries  are  to  remain  in 
force,”  and  “the  Act  which  reserves  a  right  to  restrict  the  American 
right  of  fishing  within  certain  periods  of  the  year  is  not  such  a  con¬ 
sent  as  is  contemplated  by  the  Act  of  Congress,”  and  so  on. 

That  is  supplemented  by  the  conversation  with  Mr.  Fish, 
reported  by  Sir  Edward  Thornton,  the  British  Minister  in  Wash¬ 
ington,  in  which  he  said  on  p.  253  of  the  British  Case  Appendix: 

“Mr.  Fish  replied  that  he  could  state  confidentially  his  understanding  that 
the  jurisdiction  gave'  the  right  of  laying  down  reasonable  police  regulations, 
and  that  as  a  matter  of  course  such  regulations  would  be  observed  by  all  who 
fished  in  the  waters  in  question;” 

That  is  the  general  jurisdiction  as  I  have  stated  it;  as  Mr.  Marcy 
stated  it;  and  as  Lord  Salisbury  stated  it; 

“but”  — 

He  proceeded  to  say — 

“the  permission  to  fish  granted  by  the  treaty  was  accompanied  by  no  restric¬ 
tion  except  so  far  as  to  define  the  localities  in  which  the  fishing  was  to  be 
carried  on.” 

That  is  the  basis. 

And  upon  that  the  Legislature  of  Newfoundland  passed  a  new 
enactment  omitting  the  attempted  reservation  of  the  right  to 
regulate  in  respect  of  the  time  and  manner  of  fishing  which  had 
been  declared  contrary  to  the  treaty,  and  substituted  in  place  of 
it  their  Act  of  the  28th  March,  1874,  which  appears  at  p.  706  of 
the  British  Appendix,  and  which  says  the  articles  of  the  Treaty 
of  Washington 
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“shall  come  into  full  force,  operation  and  effect,  in  this  Colony,  so  far  as  the 
same  are  applicable,  and  shall  thenceforth  so  continue  in  full  force,  operation 
and  effect,  during  the  period  mentioned  in  Article  thirty-three  of  the  said 
Treaty,  recited  in  the  Schedule  to  this  Act,  any  law  of  this  Colony  to  the 
contrary  notwithstanding.” 

Both  of  these  correspondences  I  shall  refer  to  again  for 
other  purposes.  I  refer  to  them  now  with  the  sole  purpose  of 
attempting  to  give  definition  to  the  line  which  I  conceive  must 
be  drawn  between  what  it  is  competent  for  Great  Britain  to 
do  in  the  exercise  of  her  general  sovereignty  and  what  it  is 
incompetent  for  Great  Britain  to  do  in  respect  of  the  modifica¬ 
tion  of  our  right. 

Now,  to  return  to  the  question  which  the  President  asked  as 
to  the  concluding  words  of  Mr.  Marcy’s  circular  advising  the  fisher¬ 
men  to  appeal  to  their  own  government  in  case  they  found  discrimi¬ 
nation  or  interference  with  their  right. 

Of  course  it  follows  from  the  fact  that  Great  Britain  has  the 
general  right  of  sovereignty,  and  the  general  right  to  pass  laws  within 
that  jurisdiction,  that  there  may  be,  as  Lord  Salisbury  justly  ob¬ 
serves,  an  inadvertent  overstepping  of  the  line.  That  is  always 
possible,  wherever  you  draw  the  line,  and  of  course  those  lines  are 
not  to  be  passed  upon  by  fishermen,  the  statutes  are  to  be  respected, 
and,  as  Mr.  Marcy  instructs  the  fishermen,  appeal  must  be  made 
to  their  own  government;  as  Lord  Salisbury  says  in  the  letter  to 
which  I  have  referred,  the  subject  is  to  be  taken  up  by  the  govern¬ 
ments. 

No  one  on  the  part  of  the  United  States  has  ever  been  so  lost 
to  all  considerations  of  the  way  in  which  government  must  be 
conducted  as  to  claim  anything  to  the  contrary  of  that. 

Wherever  there  is  doubt  as  to  whether  a  law  is  within  or 
not  within  the  competency  of  the  government  which  has  general 
sovereignty  over  the  territory  in  which  the  law  is  to  be  applied 
that  doubt  must  be  resolved  in  a  decent  and  orderly  manner,  in 
accordance  with  the  customs  of  nations,  not  by  having  individuals 
take  the  law  into  their  own  hands  and  say,  I  will  obey  or  I  will  not 
obey.  That  is  true,  wherever  the  line  is  drawn. 

But,  there  still  remains  the  question,  when  the  two  govern¬ 
ments  come  to  consider  whether  a  law  that  has  been  passed  does 
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overstep  the  line  of  competency,  where  are  they  to  find  the  line  of 
competency,  what  rule  are  they  to  apply? 

If  you  were  to  find,  as  I  hope  you  will,  that  it  is  competent  for 
Great  Britain  to  make  police  regulations  to  control  the  conduct 
of  persons  within  this  territory,  although  it  is  not  competent  for 
her  to  modify  our  right,  or  the  rights  which  Americans  go  there 
to  exercise,  nevertheless  there  must  always  be  a  question,  what  is 
a  police  regulation  ?  We  have  had  a  good  illustration  here,  in  this 
subject  of  net  interference.  That  was  referred  to  in  some  one  of 
the  American  printed  papers  as  not  being  a  police  regulation.  Mr. 
Turner  stated  in  his  opening  argument  for  the  United  States  that 
he  thought  it  was.  Sir  Robert  Finlay  said  he  thought  it  was.  I 
agree  with  both  of  them  that  it  is  a  police  regulation;  but  suppose 
a  fisherman  in  Newfoundland  had  been  of  the  opinion  that  that 
was  not  a  police  regulation,  it  was  not  his  business  to  determine 
his  conduct  according  to  his  view:  that  is  a  matter  the  govern¬ 
ment  must  consider:  “Is  it  a  police  regulation?” 

And  so,  wherever  the  line  is  drawn,  the  question  as  to  which 
side  of  the  line  statutes  fall  must  be  raised,  not  by  individuals,  but 
by  the  government  whose  rights  may  be  or  are  alleged  to  be 
affected. 

The  President:  May  I  ask,  Mr.  Senator  Root,  would  there 
be  any  difference  in  the  decision  of  the  question  whether  the  laws 
have  been  overstepped  in  regard  to  this  treaty,  or  in  regard  to  any 
other  treaty  ?  Is  this  treaty  in  a  peculiar  situation  or  of  a  peculiar 
character  in  this  respect  ? 

Senator  Root:  I  think,  Mr.  President,  it  belongs  to  a  special 
class  of  treaties,  and  the  considerations  regarding  it  must  proceed 
upon  somewhat  different  principles  from  the  treaties  of  any  other 
class;  and  assigning  to  this  treaty  its  proper  place  in  the  class  to 
which  I  think  it  belongs  will  be  the  function  of  another  portion  of 
my  argument. 

Let  me  state  what  I  think  is  the  question  involved  in  the 
drawing  of  this  line. 

Granted  that  all  laws  of  a  general  character,  controlling  the 
conduct  of  men  within  the  territory  of  Great  Britain,  are  effective, 
binding,  and,  beyond  objection  by  the  United  States,  competent 
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to  be  made  upon  the  sole  determination  of  Great  Britain  or  her 
colony,  without  accountability  to  anyone  whomsoever;  granting 
that  there  is  somewhere  a  line  beyond  which  it  is  not  competent 
for  Great  Britain  to  go,  or  beyond  which  she  cannot  rightfully  go, 
because  to  go  beyond  it  would  be  an  invasion  of  the  right  granted 
to  the  United  States  in  1818;  was  the  legal  effect  of  the  grant  of 
1818  to  leave  the  determination  as  to  where  that  line  is  to  be  drawn 
to  the  uncontrolled  judgment  of  the  grantor,  either  upon  the  gran¬ 
tor’s  consideration  as  to  what  would  be  a  reasonable  exercise  of 
its  sovereignty  over  the  British  Empire,  or  upon  the  grantor’s 
consideration  of  what  would  be  reasonable  towards  the  grantee  ? 

Or,  was  the  legal  effect  of  the  grant  to  establish  a  right  which 
by  its  own  terms  drew  the  line  beyond  which  the  grantor  could  not 
rightfully  go  with  statutes  modifying  or  restricting  the  right,  or  the 
exercise  of  the  right,  without  consulting  the  grantee  whose  rights 
were  to  be  affected  ? 

I  have  said,  in  stating  this  question,  that  it  was  whether  the 
line  was  to  be  drawn  upon  the  uncontrolled  judgment  of  the  grantor, 
either  upon  what  would  be  a  proper  exercise  of  the  grantor’s  sov¬ 
ereignty  over  the  British  Empire,  or  upon  what  would  be  reasonable 
towards  the  grantee,  as  coming  under  both  heads,  both  branches, 
in  both  aspects,  under  the  category  of  uncontrolled  judgment. 

It  seems  that  no  argument  is  necessary  to  sustain  that. 

I  must,  however,  revert  to  the  statement  of  the  British  conten¬ 
tion,  which  appears  to  impose  upon  Great  Britain  in  express  terms 
the  limitation  of  reasonableness. 

That  certainly  does  impose  a  limitation.  And  the  limitation 
is  the  limitation  of  what  is  reasonable.  It  is,  what  is  reasonable, 
what  is  appropriate  or  necessary  for  the  protection  and  preservation 
of  the  fishery,  what  is  desirable  on  grounds  of  public  order  and 
morals,  what  is  equitable  and  fair  as  between  local  fishermen  and 
the  inhabitants  of  the  United  States,  and  so  on.  And  so  Sir  Robert 
Finlay,  in  his  most  comprehensive  and  able  argument,  assumed 
it  to  be,  at  one  point  in  the  argument;  for  he  says  “it  never  has  for 
one  moment  been  contended  by  Great  Britain  that  regulations  of 
the  kind  indicated  there  giving  a  preference  to  British  fishermen  as 
against  fishermen  of  the  United  States  would  be  defensible.  The 
liberty  given  by  the  treaty  cannot  be  taken  away  by  regulation, 
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and  Great  Britain  could  not  so  contend;  Great  Britain  never 
contended  that  regulations  might  be  framed  which  would  put  the 
natives  of  the  dominion  concerned  in  a  better  position  than  the 
United  States  fishermen  who  have  been  admitted  to  share  in 
the  benefits  of  the  fishery.” 

But,  when  the  counsel  for  Great  Britain  are  confronted  by  the 
manifest  unfairness  of  having  a  right  vested  in  us  which  cannot  be 
affected  or  modified  by  any  legislation  or  regulation  on  the  part  of 
the  grantor  of  the  right  which  is  not  reasonable,  fair,  appropriate, 
and  necessary,  and  at  the  same  time  arrogating  to  the  grantor  the 
right  itself  alone  to  determine  what  is  reasonable,  fair,  appropriate, 
and  necessary,  he  seeks  refuge  from  the  consequence  by  the  prop¬ 
osition  which  I  will  now  read  from  the  copy  of  his  argument 
at  p.  176: 

“It  is  not  claimed  for  the  British  Government,  or  for  the  Colonial  Govern¬ 
ments,  that  they  can  determine  the  question  whether  any  regulation  is  reason¬ 
able.  All  that  they  claim  is  the  right  to  make  reasonable  regulations,  and  if 
the  point  is  raised  as  to  whether  any  regulation  is  reasonable  or  not,  it  is  not 
for  the  Colonial  Government,  it  is  not  for  the  British  Government,  it  is  not 
for  the  United  States  Government  to  determine  whether  that  regulation  is  or 
is  not  reasonable.  It  is  for  this  Tribunal,  to  which  the  parties  can,  if  such  a 
difference  arises,  come.” 

Where  did  the  right  stand  before  the  year  1908  ? 

What  are  you  to  adjudge  the  rights  to  be  under  the  treaty  of 
1818? 

Under  any  arbitration  proceeding,  in  any  determination  which 
you  may  make  under  the  articles  of  this  treaty  following  the  ones 
submitting  the  question  in  any  determination  which  may  be  made 
under  the  rules  of  procedure  which  you  may  frame  and  which  may 
possibly  be  accepted,  or  under  the  short  form  of  procedure  at  The 
Hague,  provided  for  by  Article  4,  what  must  be  the  foundation  but 
an  ascertainment  of  the  rights  of  the  parties  under  the  treaty  of 
1818,  and  a  procedure  based  upon  the  award  which  determines  those 
rights?  And,  in  determining  what  those  rights  are  under  the 
treaty  of  1818,  of  course  you  must  proceed  without  any  reference 
whatever  to  the  fact  that,  recognizing  the  inequity  of  their  own 
position,  recognizing  that  that  position  would  be  revolting  to  the 
sense  of  justice  of  an  international  Tribunal,  Great  Britain  has 
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recourse  to  the  fact  that  under  this  recent  agreement  a  Tribunal  may 
do  what  it  would  have  been  unjust  for  Great  Britain  to  do,  that  is 
to  say,  to  pass  herself  alone  upon  the  rights  in  which  another  was 
equally  interested,  to  be  the  judge  in  her  own  case. 

Of  course  I  need  not  argue  that  the  assertion  of  such  an  uncon¬ 
trolled  right  is  in  its  legal  effect  wholly  destructive  of  the  limitation 
which  is  stated  in  the  contention  of  Great  Britain  under  the  first 
question  of  the  special  agreement. 

How  does  Great  Britain  arrive  at  the  conclusion  that,  while  the 
grant  of  1818  limits  the  scope  of  sovereignty,  excludes  her  from 
legislation  which  modifies  or  affects  our  right,  she  alone  is  entitled 
to  be  the  judge  as  to  what  is  desirable,  appropriate,  necessary, 
and  fair  for  her  purposes  to  lead  to  a  modification  and  restriction 
and  limitation  of  our  right  ?  She  does  it  by  appealing  to  her  sov¬ 
ereignty.  It  is  not  because  there  is  any  fairness  as  between  two 
common  owners  of  a  right,  that  one  should  be  the  judge  of  limita¬ 
tions  and  modifications  to  be  imposed  upon  the  right;  she  does 
it  by  an  appeal  to  her  sovereignty.  It  is  because  she  is  sovereign 
there. 

I  shall  deal  hereafter  with  the  question  as  to  whether  there  is 
any  foundation  for  that  appeal.  I  refer  to  it  now,  however,  for 
the  purpose  of  pointing  to  the  practical  effect  of  the  ground  on  which 
she  claims  the  right  to  decide.  That  is,  the  ground  upon  which  she 
claims  that  she  had  the  right  to  decide  prior  to  the  making  of 
this  special  agreement,  for  the  ninety  years  before  the  treaty  of 
1908  came  into  existence. 

What  is  the  practical  effect  of  Great  Britain  establishing  her 
right  to  determine  alone  herself  as  to  what  limitations  may  and 
should  be  imposed  upon  our  right,  upon  the  ground  of  her  sov¬ 
ereignty?  Why,  it  is  that  the  right  granted  to  us  is  subject  to 
her  right  of  sovereignty.  And  what  is  the  scope  of  the  right  of 
sovereignty  ? 

It  is  to  do  what  she  pleases.  It  is  that  she  may,  if  she  will,  go 
to  any  length  whatever  in  restricting,  limiting,  impeding,  or  prac¬ 
tically  destroying  the  right  which  has  been  granted,  for  there  is  no 
limitation  upon  the  right  of  sovereignty,  and  whatever  authority 
is  to  be  inferred  from  that  is  an  authority  without  limit. 

Now,  I  have  endeavored  to  state  what  I  think  to  be  the  attitude 
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of  the  two  parties  in  regard  to  Question  One,  and  to  draw  from  the 
record  definitions,  in  so  far  as  seems  to  be  useful  for  the  moment, 
as  to  what  Great  Britain  can  do  and  what  Great  Britain  cannot  do. 
It  is  my  purpose,  as  best  I  may,  first,  to  dispose  of  certain  rather 
narrow  questions  relating  to  the  meaning  of  terms  in  the  grant  of 
1818;  second,  to  show  the  practical  bearing  of  the  decision  of  the 
first  question  on  the  substantial  rights  of  the  United  States;  third, 
to  examine  the  nature  of  the  right  granted  and  the  consequences 
and  legal  effect  of  that  nature;  fourth,  to  show  the  understanding 
and  intent  of  the  negotiators  as  to  the  meaning  and  effect  of  the 
article  and  the  terms  used  in  it;  fifth,  to  show  the  construction  that 
has  been  put  upon  the  article  of  the  treaty  of  1818  in  question  by 
the  parties  —  the  construction  that  was  put  upon  it  for  more  than 
sixty  years  after  it  was  made — and,  sixth,  to  show  the  relations  to 
this  case,  to  this  right  created  by  this  article,  of  the  accepted  rules 
of  international  law  which  have  grown  up  in  the  consideration  and 
treatment  of  cases  embodying  the  same  fundamental  characteristics 
and  having  a  generic  relation  to  the  grant  of  the  right  under  the 
treaty  of  1818,  as  I  hope  to  make  it  plain  to  you. 

First,  as  to  the  meaning  of  some  of  the  terms  in  the  article. 
Fortunately,  we  have  for  our  assistance  in  the  elucidation  of  these 
terms  at  the  outset  the  fact  that  this  agreement  was  an  agreement 
in  settlement  of  an  old  controversy.  It  was  a  settlement  of  ques¬ 
tions  which  arose  under  the  former  treaty  of  1783,  and  the  terms 
used,  wherever  there  is  any  question,  may  be  considered  with  all 
the  light  thrown  upon  them  that  comes  from  the  terms  of  the  former 
treaty,  the  negotiations  and  correspondence  relating  to  it,  the  prac¬ 
tice  under  it,  and  the  evidence  of  understanding  by  the  parties  as 
to  what  that  treaty  meant. 

Words  are  like  those  insects  that  take  their  color  from  their 
surroundings.  Half  the  misunderstanding  in  this  world  comes 
from  the  fact  that  the  words  that  are  spoken  or  written  are  con¬ 
ditioned  in  the  mind  that  gives  them  forth  by  one  set  of  thoughts 
and  ideas,  and  they  are  conditioned  in  the  mind  of  the  hearer  or 
reader  by  another  set  of  thoughts  and  ideas,  and  even  the  simplest 
forms  of  expression  are  frequently  quite  open  to  mistake,  unless 
the  hearer  or  reader  can  get  some  idea  of  what  were  the  conditions 
in  the  brain  from  which  the  words  come. 
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We  are  fortunate  in  having  a  clear  guide  to  the  solution  of  many 
of  the  questions  which  may  arise  regarding  the  words  of  this  article 
of  the  treaty  of  1818.  The  first  term  used  in  the  article  regarding 
which  there  has  been  a  question  is  the  word  “liberty.”  I  hesitate 
to  refer  to  the  case  of  Wickham  vs.  Hawker,  of  which  my  learned 
friend  Sir  Robert  Finlay  thought  so  lightly,  but  I  will,  partly 
because  during  more  than  forty  years’  practice  at  the  American 
Bar  I  have  learned  to  have  great  respect  and  reverence  for  the 
decisions  of  those  great  English  courts,  and  I  should  not  like  to  see 
the  utterances  of  Baron  Parke  allowed  to  rest  in  this  Tribunal  under 
the  ignominy  which  seems  to  have  been  cast  upon  them ;  and  partly 
because  the  case  does  present  a  use  of  the  word  “liberty”  very 
illuminating  for  our  purpose  in  getting  at  the  meaning  of  the  first 
article  of  the  treaty  of  1818.  In  turning  to  this  case  we  find  that 
there  was  a  term  used  in  the  English  law  regarding  a  subject  about 
which  every  English  gentleman  is  perfectly  familiar.  It  was  the 
name  of  a  particular  class  of  rights.  The  liberty  of  fowling  has  been 
described,  in  the  words  of  Baron  Parke,  to  be  a  profit  a  prendre. 
The  liberty  of  fishing,  he  says,  appears  to  be  of  the  same  nature. 
It  implies  that  the  person  who  takes  the  fish  takes  for  his  own 
benefit.  It  is  a  common  of  fishing.  This  case  was  decided  in 
1840.  It  cites  the  Duchess  of  Norfolk’s  case  from  the  “Year 
Book,”  and  it  states  what  the  law  has  been  from  the  earliest  or 
from  very  early  times  in  England.  The  liberties,  that  is  a  particu¬ 
lar  class  of  rights  known  to  the  English  law,  to  Englishmen  and  to 
Americans  in  the  year  1818,  were  interests  in  land,  they  were  those 
particular  kinds  of  interest  classified  as  profits  d  prendre.  They 
might  be  appurtenant  when  they  were  attached  to  another  estate; 
they  might  be  en  gros  when  they  were  conferred  upon  an  individual 
irrespective  of  his  ownership  of  another  estate.  Therefore,  the 
word  meant  a  right  which  could  be  conveyed  by  deed,  inheritable, 
giving  to  a  man  and  to  his  heirs  no  license,  no  mere  privilege,  no 
mere  accommodation,  no  consent  or  acquiescence,  but  a  right  which 
passed  out  of  a  grantor  to  a  grantee,  and  was  then  his  and  his  heirs 
if  the  grant  so  expressed. 

I  say  that  was  known  to  every  English  gentleman  and  every 
American,  for  the  subject  was  a  subject  most  interesting,  certainly 
most  interesting  to  all  men  of  the  Anglo-Saxon  race,  something  not 
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left  to  lawyers  alone  as  a  matter  of  interest.  Now,  there  was  this 
distinction  carried  by  the  use  of  the  word  “liberty”  which  was 
not  necessarily  carried  by  the  general  word  “right.”  The  liberty 
came  by  grant  from  the  general  owner  of  the  estate  in  which  the 
fishing,  the  hawking,  or  the  hunting  was  to  take  place.  It  implied 
that  the  grantee  of  the  liberty  had  acquired  it  from  the  general 
owner. 

When  the  treaty  of  1783  came  to  be  made,  John  Adams  claimed 
that  the  United  States  was  equal  in  title  with  Great  Britain  to  the 
fisheries  which,  you  will  remember,  he  speaks  of  as  being  one  whole 
fishery  on  the  banks  and  coasts.  Great  Britain,  willing  to  concede 
that  the  United  States  had,  irrespective  of  any  grant  from  her,  the 
right  to  fish  on  the  banks,  in  the  Gulf  of  St.  Lawrence,  in  other 
places  in  the  sea,  was  unwilling  to  concede  that  the  United  States 
had,  without  a  grant  from  her,  the  right  to  fish  upon  the  coasts. 
At  that  time  the  old  vague  claims  to  well-nigh  universal  control 
over  the  seas  were  beginning  to  fade  away.  The  new  idea  of  a 
protective  right  over  a  limited  territorial  zone  had  not  yet  become 
distinct,  certain,  and  fixed;  but  Great  Britain  was  willing  to  aban¬ 
don  her  claims  to  exclude  any  other  independent  nation  from  the 
Banks  of  Newfoundland  and  from  the  Gulf  of  St.  Lawrence,  as  she 
had  so  long  sought  to  exclude,  and  with  great  success,  France  and 
Spain.  She  was  willing  to  concede  the  right,  and  did  concede  the 
right,  to  the  United  States  as  an  independent  nation  to  use  that 
fishery.  But  she  insisted  upon  using  in  the  grant  of  the  right  to 
fish  on  the  coasts  a  word  which  connoted  the  acquisition  of  the 
right  by  the  United  States  from  her,  and  not  as  incident  to  the 
independence  of  the  United  States.  That  was  very  well  explained 
by  Lord  Bathurst  in  his  letter  of  the  30th  October,  1815,  which 
is  found  in  the  United  States  Case  Appendix  at  p.  273.  I  will 
read  a  few  words  from  the  paragraph  at  the  foot  of  p.  276.  He 
said: 

“It  is  surely  obvious  that  the  word  right  is,  throughout  the  treaty,”  — 
that  is,  the  treaty  of  1783  — 

“used  as  applicable  to  what  the  United  States  were  to  enjoy,  in  virtue  of  a 
recognized  independence;  and  the  word  liberty  to  what  they  were  to  enjoy,  as 
concessions  strictly  dependent  on  the  treaty  itself.” 


ARGUMENT  OF  MR.  ROOT 


21 


You  will  remember  that,  in  some  of  these  letters,  there  is  a 
statement  of  one  of  the  negotiators  speaking  of  the  word  “right” 
as  being  unpleasing  to  the  English  people  in  that  relation  because 
it  would  indicate  that  the  United  States  did  not  get  it  from  them 
but  held  it  by  original  title  as  against  them;  not  that  the  word 
“right”  itself  was  unpleasant.  There  is  no  word,  perhaps,  so  pleas¬ 
ing  to  the  English  ear  as  the  word  “right,”  but  it  was  because  of 
the  inference  that  would  be  drawn  from  its  use.  So  the  word  “lib¬ 
erty”  was  applied  to  this  particular  kind  of  right  that  must  come  by 
grant  from  another.  The  same  distinction  is  very  well  stated  by 
Mr.  Webster  in  that  unfinished  memorandum  of  which  we  have 
heard.  I  read  from  p.  526  of  the  United  States  Case  Appendix. 
He  says: 

“It  is  admitted  that  by  these  treaties,”  — 

that  is,  the  preliminary  treaty  of  1782  and  the  treaty  of  1783  — 

“the  right  of  approaching  immediately  to,  and  using  the  shore  for  drying  fish, 
is  called  a  liberty,  throughout  this  discussion  it  is  important  to  keep  up  con¬ 
stantly  the  plain  distinction  between  an  acknowledged  right  and  a  conceded 
liberty .” 

The  words  were  taken  into  the  treaty  of  1818  from  the  treaty 
of  1783,  and  they  were  taken  into  the  treaty  of  1783  from  the  French- 
English  treaty  of  1763.  The  treaty  of  1763,  United  States  Case 
Appendix,  vol.  I,  p.  52,  says: 

“The  Subjects  of  France  shall  have  the  liberty  of  Fishing  and  Drying, 
on  a  part  of  the  coasts  of  the  Island  of  Newfoundland,  such  as  is  specified  in 
Article  XIII  of  the  Treaty  of  Utrecht.” 

The  relations  between  these  French  treaties  and  the  American 
treaty  of  1783  was  very  peculiar.  You  will  remember  that  the  two 
treaties  —  the  one  between  Great  Britain  and  France  and  the  one 
between  Great  Britain  and  the  United  States  —  were  made  on  the 
3rd  September,  1783.  They  ended  a  war  in  which  France  and 
the  United  States  were  allies  against  Great  Britain,  and  they  were 
the  product  of  a  connected  negotiation.  The  preamble  of  the  treaty 
between  Great  Britain  and  the  United  States  of  the  3rd  September, 
1783,  recites,  p.  23  of  the  American  Appendix: 


22 


FISHERIES  ARBITRATION  AT  THE  HAGUE 


“And  having  for  this  desirable  end”  — 
that  is,  peace  — 

“already  laid  the  foundation  of  peace  and  reconciliation  by  the  provisional 
articles,  signed  at  Paris,  on  the  30th  of  Nov’r,  1782,  by  the  commissioners 
empowered  on  each  part,  which  articles  were  agreed  to  be  inserted  in  and  to 
constitute  the  treaty  of  peace  proposed  to  be  concluded  between  the  Crown  of 
Great  Britain  and  the  said  United  States,  but  which  treaty  was  not  to  be  con¬ 
cluded  until  terms  of  peace  should  be  agreed  upon  between  Great  Britain  and 
France,  and  His  Britannic  Majesty  should  be  ready  to  conclude  such  treaty 
accordingly;  and  the  treaty  between  Great  Britain  and  France  having  since 
been  concluded.” 

So  you  have  these  two  treaties  interdependent,  necessarily, 
because  of  the  subject-matter,  making  a  peace  in  which  the  two  are 
allied  against  the  third,  in  the  same  terms,  made  upon  the  same  day 
and  both  treating  of  the  subject  of  the  fisheries,  the  treaty  with 
France  expressly  continuing,  with  certain  modifications,  the  rights, 
the  liberty,  granted  in  1763,  which  continued,  with  certain  modifi¬ 
cation,  the  right  granted  in  1713,  and  the  same  word  used  in  the 
American  treaty  to  describe  the  right  granted  which  was  used  in  the 
French  treaties  to  describe  the  right  granted.  I  will  not  weary 
the  court  by  arguing  that  in  1783,  or  in  1818,  it  was  well  known  to 
the  negotiators  that  the  words  “shall  have  the  liberty  to  take  fish” 
in  the  French  treaty  of  1763  conferred  a  right  on  France,  that 
it  was  no  mere  acquiescence  or  temporary  concession,  or  good- 
natured  assent,  but  that  it 'was  the  grant  of  a  right  and  of  a  right 
that  France  had  been  asserting  with  a  degree  of  boldness  and  uncom¬ 
promising  insistence  against  Great  Britain  for  three  generations  — 
for  105  years  before  this  treaty  of  18x8  was  made. 

So  it  is  quite  clear  that  the  word  “liberty”  was  understood  by 
the  negotiators  to  be  descriptive  of  a  right,  and  whenever  the  repre¬ 
sentatives  of  the  two  countries  come  to  use  the  word,  in  such  cir¬ 
cumstances  that  there  is  no  occasion  to  make  this  discrimination 
as  to  the  origin  of  the  right,  they  use  the  two  words  interchangeably. 
If  you  look  at  the  treaty  of  1854,  which  is  in  the  United  States  Case 
Appendix,  p.  25,  you  will  see  in  the  first  article  that  there  was 
provision  for  the  appointment  of  commissioners  to  settle  the  limits 
within  which  the  liberty  conferred  by  that  treaty  was  to  be  exer¬ 
cised.  The  treaty  of  1854,  you  will  remember,  conferred  the  liberty 
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to  take,  cure,  and  dry  fish,  using  the  same  words  in  the  granting 
clause  as  the  treaty  of  1818.  The  first  article  of  the  treaty  of  1854 
provided  for  the  appointment  of  commissioners  to  fix  the  limits 
within  which  the  liberty  was  to  be  exercised,  and  if  you  will  be  kind 
enough  to  look  at  the  foot  of  p.  26  of  the  United  States  Case  Appen¬ 
dix  you  will  see  that  the  commissioners  were  directed  to 

“make  and  subscribe  a  solemn  declaration  that  they  will  impartially  and  care¬ 
fully  examine  and  decide,  to  the  best  of  their  judgment,  and  according  to  justice 
and  equity,  without  fear,  favor,  or  affection  to  their  own  country,  upon  all 
such  places  as  are  intended  to  be  reserved  and  excluded  from  the  common 
liberty  of  fishing  under  this  and  the  next  succeeding  article.” 

Now,  if  you  will  look  at  the  paragraph  just  above  the  middle  of 
p.  27  you  will  see  what  these  commissioners  were  directed  to  do: 

“Such  commissioners  shall  proceed  to  examine  the  coasts  of  the  North 
American  provinces  and  of  the  United  States,  embraced  within  the  provisions 
of  the  first  and  second  articles  of  this  treaty,  and  shall  designate  the  places 
reserved  by  the  said  articles  from  the  common  right  of  fishing  therein.” 

“Liberty”  and  “right”  were  regarded  by  both  countries  in 
making  the  treaty  as  interchangeable  terms.  Otherwise  the 
commissioners  were  to  take  oath  to  do  one  thing  and  they  were 
required  by  the  treaty  to  do  another  and  quite  a  different  thing. 
You  will  find  the  same  interchangeable  use  of  the  words  “right” 
and  “  liberty”  in  the  treaty  of  1871.  I  will  call  your  attention  to 
but  one  more  use  of  the  term  and  that  was  by  the  British  negotiators 
of  the  treaty  of  1818  themselves.  In  the  British  Case  Appendix, 
p.  86,  there  is  a  letter  from  Messrs.  Robinson  and  Goulburn  to  Lord 
Castlereagh,  dated  September.  The  letter  contains  internal  evi¬ 
dence  that  it  was  written  on  the  17th  September,  because  it  encloses 
copies  of  the  protocol  “of  this  day’s  conference.”  They  speak  of  it 
as  a  protocol  of  this  day’s  conference,  and  if  you  look  at  the  protocols 
you  will  see  that  they  are  protocols  of  the  17th  September;  so  that, 
although  this  date  is  blank,  you  could,  with  absolute  certainty, 
write  in  the  date  the  17th.  These  gentlemen  are  making  a  formal 
report : 

“We  have  the  honor  to  report  to  your  Lordship  that  we  had  yesterday 
agreeably  to  appointment  a  further  conference  with  the  commissioners  of  the 
United  States” 
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and  so  forth.  It  tells  of  certain  things  which  the  United  States 
Commissioners  said,  and  then,  in  the  paragraph  at  the  top  of 
p.  87,  says: 

“They  concluded  their  observations  on  the  subject  of  the  fishery  by 
adverting  to  that  part  of  the  proposed  article  in  which  the  right  to  fish  within 
the  limits  prescribed  is  conveyed  permanently  to  the  United  States.” 

I  think  that  is  all  I  want  to  trouble  the  Tribunal  with  upon  the 
subject  of  the  meaning  of  the  word  “liberty.” 

The  President:  Have  you  finished  your  argument  upon  this 
point  ? 

Senator  Root:  I  am  entirely  in  the  hands  of  the  Tribunal.  I 
think  perhaps  we  might  as  well  adjourn. 

The  President:  We  shall  be  pleased  to  have  you  continue  your 
argument  upon  this  question  to-day.  I  was  under  the  impression 
that  you  had  finished  it. 

Senator  Root:  I  have  finished  in  regard  to  this  particular 
subject  of  the  meaning  of  the  word  “liberty.” 

The  President:  The  Court  will  adjourn  until  Thursday  at 
10  o’clock.1 


The  President:  Mr.  Senator  Root,  will  you  kindly  continue 
your  address  ? 2 

Senator  Root  (resuming) :  I  wish  to  add  a  single  observation 
as  to  what  I  said  regarding  the  meaning  of  the  word  “liberty” 
before  the  adjournment. 

In  stating  the  meaning  of  the  word  as  it  was  used  in  ordinary 
municipal  affairs,  I  did  not  wish  to  be  understood  as  contend¬ 
ing,  of  course,  that  it  would  necessarily  have  the  same  effect  when 
used  internationally.  I  should  not  contend  for  any  such  propo¬ 
sition. 

thereupon,  at  4.30  o’clock  p.m.,  the  Tribunal  adjourned  until  Thursday,  the 
4th  August,  1910,  at  10  o’clock  a.m. 

‘Thursday,  August  4,  1910.  The  Tribunal  met  at  10  a.m. 
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When,  on  the  other  hand,  I  stated  that  the  term  “shall  have 
liberty,”  used  in  the  treaty  of  1783  and  in  the  treaty  of  1818,  was 
taken  from  the  French-British  treaty  of  1763,  I  did  mean  to  be 
understood  as  indicating  that  it  would  have  the  same  meaning, 
especially  in  view  of  the  peculiarly  close  and  intimate  relations 
between  the  treaties. 

I  now  pass  to  the  words  “in  common.”  I  do  not  think  there  is 
much,  if  any,  difference  between  the  two  sides  as  to  the  meaning 
of  the  term  “in  common.”  I  think  the  difference  is  rather  as  to 
the  legal  effect  of  the  use  of  the  term  in  the  combination  of  words 
which  we  find  in  this  treaty. 

The  ordinary  use  of  the  term  “in  common,”  as  an  English  term, 
is  stated  in  the  printed  Argument  of  the  United  States,  pp.  39  and 
40.  Examples  are  given,  and  no  criticism  has  been  made,  that  I 
observe,  and  no  difference  appears  to  exist  between  counsel  upon 
the  two  sides. 

The  particular  use  of  the  term  “in  common”  as  opposed  to 
“exclusive”  in  this  treaty  was  a  matter  which  had  some  antecedents, 
and  some  circumstances  naturally  pointing  towards  it. 

In  the  United  States  Case  Appendix  you  will  find  at  p.  286  some 
observation  by  Mr.  Adams  contained  in  a  letter  to  Lord  Bathurst, 
dated  the  22nd  January,  1816.  I  read  from  just  above  the  middle 
of  the  page: 

“By  the  British  municipal  laws,  which  were  the  laws  of  both  nations,  the 
property  of  a  fishery  is  not  necessarily  in  the  proprietor  of  the  soil  where  it  is 
situated.  The  soil  may  belong  to  one  individual  and  the  fishery  to  another. 
The  right  to  the  soil  may  be  exclusive  while  the  fishery  may  be  free  or  held  in 
common.  And  thus,  while  in  the  partition  of  the  national  possessions  in  North 
America,  stipulated  by  the  treaty  of  1783,  the  jurisdiction  over  the  shores 
washed  by  the  waters  where  this  fishery  was  placed  was  reserved  to  Great 
Britain,  the  fisheries  themselves,  and  the  accommodations  essential  to  their 
prosecution,  were,  by  mutual  compact,  agreed  to  be  continued  in  common.” 

That  letter  was  one  of  the  series  of  letters  passing  between  the 
two  governments  that  settled  and  defined  the  matter  in  contro¬ 
versy,  which  was  settled,  which  was  adjusted,  by  the  treaty  of  1818. 
It  was  one  of  the  series  of  letters  which  exhibited  in  authentic  form 
the  positions  taken  by  the  two  countries,  and  which  were  adjusted 
in  that  treaty  of  1818.  It  is  no  casual  remark.  It  is  the  formal 
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statement  of  the  pleadings  of  the  parties  in  the  controversy  which 
came  to  settlement  in  the  treaty.  And  this  letter  was  in  the  hands 
of  the  negotiators  on  each  side  in  the  making  of  the  treaty  of  1818. 

So  that  there  was  a  formal  statement  on  the  American  side  of 
the  view  as  to  the  relation  of  the  parties  under  the  treaty  of  1818 
as  being  the  holders  of  the  fishery  “in  common,”  and  that  was  not 
dissented  from,  but  was  the  general  view. 

If  we  turn  to  the  British  Counter-Case  Appendix,  at  p.  71  we 
find  Mr.  Oswald,  the  chief  negotiator  of  the  treaty  of  1783  and  the 
preliminary  treaty  of  1782,  writing  to  Mr.  Townshend,  his  chief 
in  the  Foreign  Office  of  Great  Britain,  under  date  of  the  2nd  October, 
1783,  adding  a  postscript: 

“Drying  fish  in  Newfoundland,  I  find,  is  to  be  claimed  as  a  privilege  in 
common,  we  being  allowed  the  same  on  their  shores.” 

And  on  p.  78  there  is  a  note  in  a  letter  from  Mr.  Jay  to  Mr. 
Livingston.  Mr.  Jay,  you  will  remember,  was  one  of  the  negotiators 
on  the  American  side  in  the  Treaty  of  Peace  of  1783,  and  he  writes 
home  to  Washington,  under  date  of  the  24th  October,  1782,  speak¬ 
ing  of  a  conversation  with  M.  Rayneval,  the  French  negotiator: 

“He  inquired”  (that  is,  M.  Rayneval)  “what  we  demanded  as  to  the 
fisheries.  We  answered  that  we  insisted  on  enjoying  a  right  in  common  to 
them  with  Great  Britain.” 

That  was  Mr.  Jay’s  conception  of  what  was  demanded  and  what 
was  received  by  the  Americans  in  the  treaty  of  1783,  corresponding 
precisely  to  Mr.  Adams’  statement  of  it  in  his  letter  in  1816  to 
Lord  Bathurst. 

In  the  same  British  Counter-Case  Appendix  at  p.  no  there  is 
a  letter  dated  the  4th  December,  1782,  from  Count  de  Vergennes 
to  M.  de  Rayneval.  At  the  beginning  of  the  very  last  line  on 
p.  no,  and  running  on  to  the  top  of  p.  111,  it  says: 

“The  perusals  of  the  preliminaries  of  the  Americans  will  make  you  feel 
how  important  it  is  that  their  concessions  should  be  free  from  ambiguity  in 
respect  to  the  exclusive  exercise  of  our  rights  of  fishing  ” — 

the  French  right  of  fishing.  He  proceeds: 

“The  Americans  acquiring  the  right  to  fish  in  common  with  the  English 
fishermen,  they  should  have  no  occasion  or  pretext  for  troubling  us.” 


ARGUMENT  OF  MR.  ROOT 


27 


Near  the  very  beginning  of  the  British  Argument,  p.  6,  Great 
Britain  cites  a  paper  which  was  interposed  by  Mr.  Rush  in  the 
negotiations  with  Great  Britain  which  followed  the  French  inter¬ 
ference  with  American  rights  on  the  coast  in  1820,  1821,  and  1822, 
in  which  Mr.  Rush  refers  to  the  French  right  of  fishing  on  the  coast 
as  being  a  right  in  common,  and  that  view  was  the  view  always 
taken  by  the  British  regarding  the  French  rights  of  fishing  on 
that  coast,  always  denied  by  the  French,  always  asserted  by 
the  British. 

Judge  Grav:  Mr.  Root,  in  order  that  I  may  fully  understand 
your  position,  your  cctntention  is  that  the  use  of  the  words  “in 
common”  in  the  citations  that  you  have  just  made  from  M.  Rayne- 
val  and  Comte  de  Vergennes  was  such  as  to  contra-distinguish  it, 
in  those  instances,  to  exclusiveness. 

Senator  Root:  Precisely,  sir. 

The  President:  Please,  Mr.  Root,  do  not  some  of  these  quo¬ 
tations  —  not  all  —  but  some  of  them  apply  to  the  first  draft 
of  the  treaty  of  1782  or  1783,  in  which  it  was  said: 

“That  the  subjects  of  His  Britannic  Majesty  and  the  people  of  the  said 
United  States  shall  continue  to  enjoy  unmolested  the  right” 

and  so  on,  and  at  the  end  of  that  passage: 

“And  His  Britannic  Majesty  and  the  said  United  States  will  extend  equal 
privileges  and  hospitality  to  each  other’s  fishermen  as  to  their  own”? 

In  this  draft  there  was  considered  a  reciprocity  which,  at  a  late 
stage,  was  omitted.  Now,  perhaps  some  of  these  quotations  refer 
to  this  suggestion  of  a  considered  reciprocity  ? 

Senator  Root:  That  may  be,  Mr.  President.  For  the  pur¬ 
pose  of  my  present  contention  that  would  not  make  any  difference. 
What  I  am  endeavoring  to  point  out  is  that  “in  common,”  which 
is  inserted  in  this  treaty  of  1818,  was  a  phrase  which  had  been 
customarily  used  in  describing  the  non-exclusive  character  of  the 
rights  which  were  negotiated  about,  granted,  and  exercised  under 
these  previous  treaties,  so  that  it  was  a  natural  use  of  terms.  When 
they  talked  about  the  fishery  right  that  was  being  negotiated  in 


28 


FISHERIES  ARBITRATION  AT  THE  HAGUE 


1782  they  talked  about  and  wrote  about  it  as  being  a  right  in 
common,  and  whether  it  was  in  the  same  terms  as  the  final  draft 
or  not,  they  were  using  that  expression  to  indicate  that  thing. 
That  is  precisely  the  point. 

I  do  not  conceive  that  it  is  necessary  to  argue  that  the  right 
under  the  final  treaty  of  1783  was,  in  fact,  a  right  “in  common,” 
because  the  undisputed  practice  of  the  two  countries  treated  it  as 
a  right  “in  common,”  and  the  reference  upon  both  sides  to  it 
as  being  a  right  in  common  leave  that  beyond  dispute.  I  am 
addressing  myself  now  to  the  meaning  of  the  words  “in  common,” 
and  showing  that  the  term  had  a  customary  use  prior  to  its  being 
put  into  the  treaty  of  1818  as  excluding  the  idea  of  exclusiveness. 

Sir  Charles  Fitzpatrick:  That  is  to  say,  if  that  word  had  not 
been  used,  it  was  conceivable  that  the  treaty  might  be  so  construed 
as  to  be  an  exclusive  grant  to  the  Americans  ? 

Senator  Root:  Of  course  it  is  conceivable,  but  I  do  not,  by 
saying  that  it  is  conceivable,  mean  that  it  could  properly  have  been 
so  considered. 

Sir  Charles  Fitzpatrick:  That  is  not  your  argument? 

Senator  Root:  Not  at  all. 

I  think  that  Sir  Robert  made  a  very  just  observation  when  he 
said  that  the  meaning  would  have  been  the  same  without  the  words 
“in  common.”  I  think  that  without  those  words  that  the  right 
was  “in  common”  would  have  been  implied,  and  that  the  insertion 
of  the  words  “in  common”  merely  expressed  what  would  have  been 
implied. 

Sir  Charles  Fitzpatrick:  And  therefore  it  does  not  exclude 
the  idea  of  exclusiveness,  to  use  your  own  words  ? 

Senator  Root:  It  does.  It  expresses  the  negation  of  exclusive¬ 
ness,  instead  of  leaving  that  negation  to  implication.  While  it  is 
the  plain  and  ordinary  use  of  the  words,  it  is  not  necessary  to  look 
far  for  the  reason  why  it  was  expressed  instead  of  being  left  to 
implication;  I  think  it  is  easy  to  find  it. 

The  French  right  which  the  British  had  always  contended  to 
be  “in  common,”  a  right  “in  common”  and  not  exclusive,  had  been 
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asserted  by  the  French  to  be  exclusive  and  not  “in  common,”  and 
I  beg  you  to  observe  that  that  assertion  by  the  French  did  not 
depend  upon  any  Declaration  of  1783,  it  depended  upon  the  terms 
of  the  Treaty  of  Utrecht  and  the  treaty  of  1763,  which  used  the 
precise  words  of  the  treaty  of  1783  and  the  treaty  of  1818.  The 
assertion  of  exclusiveness  was  prior  to  the  making  of  the  treaty 
of  1783,  in  which  both  Americans  and  French  and  English  were  all 
'  concerned.  It  was  upon  the  basis  of  the  grant  of  the  treaty  of 
1763  which  says  “the  subjects  of  France  shall  have  the  liberty  of 
fishing.”  The  same  words.  Upon  that  the  French  asserted  an 
exclusive  and  not  a  common  right,  and  the  United  States  in  their 
treaty  of  1778  with  France,  made  five  years  before  the  Declaration 
of  1783,  had  assented  to  that  exclusive  interpretation.  So  that 
Great  Britain,  making  this  new  treaty  of  1818,  was  using  words 
of  grant  which  had  been  interpreted  by  France  as  granting  an 
exclusive  right,  and  which  had  received  the  assent  of  the  United 
States,  so  far  as  the  French  were  concerned,  as  granting  an  exclu¬ 
sive  right. 

Now,  in  view  of  what  we  have  seen  here  of  the  possibilities  of 
new  and  varied  constructions  presenting  themselves  to  the  human 
mind  in  the  course  of  years,  when  contemplating  the  treaty,  it  was 
but  ordinary  prudence  that  it  should  occur  to  some  British  negoti¬ 
ator  that  they  had  better  put  in  an  expression  of  the  common  right, 
rather  than  leave  it  to  implication,  which  in  regard  to  the  very 
same  words  had  been  denied  by  the  French  with  the  assent  of  the 
Americans. 

It  may  be,  I  think  it  is  quite  probable,  there  was  another  motive 
urging  them.  Of  course  it  is  but  conjecture.  But,  in  the  treaty 
of  1783,  the  British  included  a  phrase  which  saved  them  from  ever 
being  charged  with  having  undertaken  to  grant  away  a  second 
time  rights  that  they  had  granted  to  the  French. 

Their  grant  in  1783  was  in  regard  to  Newfoundland  to  take 
fish  of  every  kind  “on  such  parts  of  the  coast  of  Newfoundland  as 
British  fishermen  shall  use.”  Now,  that  saved  them  from  any 
controversy  on  the  part  of  the  French  claiming  that  the  British 
had  undertaken  to  sell  what  was  not  theirs,  and  on  the  part  of  the 
Americans  from  any  claim  that  the  British  had  sold  something  that 
they  did  not  have,  which  they  had  already  sold  to  the  French. 
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It  would  seem  quite  natural  that  in  framing  the  treaty  of  1818, 
when  they  came  to  substitute  definite  limits  on  the  Newfoundland 
coast  for  the  description  of  such  parts  as  British  fishermen  should 
use,  thus  dropping  out  that  safeguard  against  the  French,  and 
when  instead  of  saying  “such  part  ....  as  British  fishermen 
shall  use,”  they  said,  “you  may  go  from  the  Quirpon  Islands  to 
Cape  Ray,”  it  should  occur  to  them  before  they  finished  that  they 
had  dropped  out  that  element  of  protection  against  the  French;  * 
and  the  words,  “in  common  with  British  fishermen”  may  well  have 
been  inserted  in  order  to  save  them  from  interference  with  the 
French  right  of  fishing.  So  that  if  the  French  fishermen  were  in 
fact  entitled,  or  if  it  should  turn  out  that  France  could  maintain 
her  right  to  exclusiveness  under  her  treaty,  the  American  right 
should  not  go  beyond  the  right  that  the  British  in  fact  had. 

There  is  a  certain  support  for  that  view,  not  merely  in  the 
natural  disposition  that  men  would  have  to  protect  themselves, 
but  in  the  negotiations  of  1824. 

You  will  remember  after  the  French  had  warned  the  Americans 
off  the  coast  of  Newfoundland,  there  was  a  claim  made  by  the 
United  States  to  which  reference  has  already  been  made.  The 
claim  runs  in  this  way,  in  words  that  have  already  been  read  to 
the  Tribunal,  and  I  will  not  ask  you  to  turn  to  them  again,  on  the 
part  of  the  United  States: 

“It  is  obvious  that  if  Great  Britain  cannot  make  good  the  title  which  the 
United  States  holds  under  her  to  take  fish  on  the  western  coast  of  Newfound¬ 
land  it  will  rest  with  her  to  indemnify  them  for  the  loss.” 

And,  upon  that,  in  the  negotiations  which  included  some  other 
things,  in  1824  there  was  a  protocol  which  appears  on  p.  126  of 
the  United  States  Counter-Case  Appendix.  It  is  the  very  last 
paragraph  on  that  page : 

“The  citizens  of  the  United  States  were  clearly  entitled,  under  the  con¬ 
vention  of  October,  1818,  to  a  participation  with  His  Majesty’s  subjects  in 
certain  fishing  liberties  on  the  coasts  of  Newfoundland;  the  Government  of 
the  United  States  might,  therefore,  require  a  declaration  of  the  extent  of  those 
liberties  as  enjoyed  by  British  subjects  under  any  limitations  prescribed  by 
treaty  with  other  powers,  and  protection  in  the  exercise  of  the  liberties  so 
limited,  in  common  with  British  subjects,  within  the  jurisdiction  of  his  Majesty 
as  sovereign  of  the  island  of  Newfoundland.” 
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I  do  not  know  of  anything  in  the  treaty  which  would  justify 
that  statement  unless  it  be  the  words  “in  common.”  I  think  the 
words  “in  common”  do  justify  it.  It  is  an  important  part  of  the 
treaty.  There  is  the  limitation  upon  the  right  granted,  the  limit 
upon  the  right  possessed  by  Great  Britain,  and  that  is  of  importance 
in  determining  what  the  right  is.  So  I  think  it  is  fair  to  infer  that 
that  purpose  may  have  led  to  the  insertion  of  these  words. 

So  much  for  the  meaning  of  “in  common,”  which  is  all  I  am 
addressing  myself  to  now,  and  not  to  the  legal  effect  of  the  words 
in  combination  with  the  other  words  of  this  article.  The  words 
have  an  ordinary,  natural,  undisputed  significance  as  negativing 
exclusion  and  carrying  into  the  right  granted  the  limits  of  the  rights 
possessed  by  the  grantor;  the  first,  certainly,  because  that  is  the 
use  that  the  parties  had  been  making  of  the  phrase  in  writing  and 
speaking  about  the  subject;  and  the  second,  possibly,  perhaps 
probably,  because  it  was  natural  in  view  of  the  situation  in  which 
the  grantor  nation  was. 

I  pass  to  the  meaning  of  the  word  “inhabitants.”  Some  point 
has  been  made  about  that.  I  think  it  is  used  as  an  equivalent  for 
“subjects”  or  “citizens,”  in  a  general  way,  as  indicating  the  great 
body  of  human  beings  who  make  up  the  organized  civil  society 
called  the  United  States.  There  was  a  rational  explanation  for 
the  use  of  the  term  “inhabitants”  instead  of  “subjects”  or  “citi¬ 
zens.”  Of  course  it  was  taken  into  the  treaty  of  1818  from  the 
treaty  of  1783  and  the  preliminary  articles  of  1782.  In  1782  the 
relations  of  the  individuals  to  the  organized  civil  society  were  quite 
vague  and  unsettled.  Men  were  very  much  accustomed  to  group 
the  members  of  the  different  divisions  of  an  empire  or  kingdom 
under  the  head  of  subjects.  The  person  of  the  sovereign  was  the 
nexus.  In  1782  they  were  cutting  off  the  head  of  this  organized 
society  in  which  the  King  of  Great  Britain  had  united  the  people 
living  in  these  thirteen  colonies,  the  people  living  in  the  British 
Islands  and  the  people  living  in  the  northern  colonies  in  America, 
and  they  had  not,  quite  settled  how  the  relations  between  the 
individuals  should  be  described  in  lieu  of  describing  them  as  sub¬ 
jects  of  this  King  who  was  no  longer  uniting  them.  In  the  articles 
of  Confederation,  which  appear  in  the  British  Counter-Case  Appen¬ 
dix,  p.  7,  you  will  see  that  uncertainty: 
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“Articles  of  Confederation  and  Perpetual  Union  between  the  States  of 
New  Hampshire,  Massachusetts  Bay,” 

and  so  forth.  The  date  is  the  9th  July,  1778. 

“Article  I.  The  style  of  this  confederacy  shall  be,  ‘the  United  States  of 
America.’ 

“Art.  II.  Each  state  retains  its  sovereignty,  freedom,  and  independence, 
and  every  power,  jurisdiction,  and  right,  which  is  not  by  this  confederation 
expressly  delegated  to  the  United  States  in  Congress  assembled. 

“Art.  IV.  The  better  to  secure  and  perpetuate  mutual  friendship  and 
intercourse  among  the  people  of  the  different  states  in  this  Union,  the  free 
inhabitants  of  each  of  these  states,  paupers,  vagabonds,  and  fugitives  from 
justice  excepted,  shall  be  entitled  to  all  the  privileges  and  immunities  of  free 
citizens  in  the  several  states.” 

Then  the  articles  go  on  to  put  into  the  United  States  of  America 
the  entire  treaty-making  power,  making  the  United  States  sov¬ 
ereign  internationally.  But  you  will  perceive  that  there  rather 
the  dominant  idea  was  that  citizenship  was  citizenship  of  the  several 
states,  and  that  the  relation  to  the  international  organization  was 
that  of  the  inhabitants  of  the  country  who  were  citizens  of  the 
several  states. 

Indeed,  they  had  little  to  guide  them.  You  go  back  to  the 
Roman  State  and  citizenship;  the  privilege  of  civis  Romanus  surn 
related  but  to  the  little  town  on  the  banks  of  the  Tiber  rather  than 
to  the  great  world-wide  political  organization,  and  vast  numbers 
of  people  —  the  great  majority  of  the  people  who  really  made  up 
the  political  organization  of  the  Roman  Empire  —  had  no  privileges 
of  citizenship.  Go  farther  back,  to  the  Greeks,  and  there  was  no 
such  thing  as  citizenship  of  the  Achaean  League  or  the  Delian  Con¬ 
federacy;  and  people  then  were  very  much  in  the  habit  of  thinking 
about  what  they  had  done  in  Rome  and  Greece.  They  were  trying 
to  work  out  a  theory  of  government,  of  association,  without  a 
sovereign,  and  about  the  best  models  they  could  get  were  those 
drawn  from  classical  precedents. 

Now  a  type  has  emerged.  When,  in  1787,  the  people  in  the 
United  States  came  to  make  a  new  constitution,  they  found  that 
this  loosely  compacted  organization,  in  which  municipal  sovereignty 
was  deemed  everything,  was  too  weak,  and  that  they  must  make  a 
stronger  central  sovereign,  and  from  that  came  the  type  of  national 
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sovereignty,  national  citizenship.  But  they  had  not  reached  that 
point  then,  and  so  they  used  a  comprehensive  word  which  went 
just  as  far  as  their  conception  of  organization  had  gone,  endeavor¬ 
ing  to  cover  the  same  idea  which  would  have  described  the  people 
of  Austria  and  Hungary  as  subjects  of  Francis  Joseph,  and  which 
would  have  described  the  people  of  Scotland,  England  and  Wales, 
and  Berwick-on-Tweed  as  subjects  of  His  Majesty  King  George. 

I  will  call  your  attention  to  the  fact  that  when  these  negotiators 
of  1824  met  to  make  a  formal  protocol  about  the  rights  of  the 
United  States  under  the  treaty  of  1818,  the  protocol  I  have  just 
referred  to,  they  said,  “The  citizens  of  the  United  States  were 
clearly  entitled  under  the  convention  of  October,  1818,”  etc.  That 
was  signed  by  Mr.  Rush,  one  of  the  negotiators  of  1818,  and  Mr. 
Huskisson  and  Mr.  Stratford  Canning,  who  were  most  skillful  and 
fully  informed  negotiators,  on  the  part  of  Great  Britain,  and  it 
shows  that  they  regarded  the  terms  as  being  convertible. 

The  President:  Would  it  be  possible  to  say,  having  reference 
to  Article  4  of  the  Articles  of  Confederation,  that  in  the  sense  of  the 
treaty  of  1818  only  the  citizens  of  the  thirteen  states  were  to  be 
considered  as  inhabitants  of  the  United  States?  Then  the  con¬ 
cept  of  “inhabitants  of  the  United  States”  would  be  identical  with 
the  concept  of  citizens  of  one  of  the  thirteen  states;  or,  notwith¬ 
standing  this  Article  4,  and  notwithstanding  the  protocol  you  have 
just  referred  to,  would  the  concept  of  “inhabitants  of  the  United 
States”  be  a  larger  one  than  the  concept  of  the  citizens  of  the 
thirteen  states? 

Senator  Root:  I  should  think  that  there  was  no  idea  of  limi¬ 
tation  to  the  citizens  of  the  thirteen  states,  for  several  reasons. 
In  the  first  place,  it  was  well  known  that  in  1783  the  territory  which 
was  included  within  the  boundaries  then  established  by  that  treaty 
covered  a  vast  area  not  included  within  the  limits  of  the  original 
states.  The  inhabitants  of  the  United  States,  or  the  inhabitants 
who  were  to  have  this  right,  included  a  great  area!  not  strictly  within 
the  state  limits.  It  was  property  held  under  the  rights  of  the 
different  states  and  ceded  to  the  United  States.  Then,  when  you 
come  to  1818,  there  had  already  been  an  enormous  enlargement 
beyond  that.  Louisiana  had  been  purchased  in  1803,  and  there 
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was  the  great  Louisiana  territory  and  the  northwest  territory 
stretching  out  to  the  west  with  indefinite  limits  that  no  one  knew, 
unsurveyed,  to  a  great  extent  unexplored,  being  part  of  the  territory 
of  the  United  States,  and  the  inhabitants  of  those  different  states 
all  pushing  out  into  it.  Then  it  is  of  the  nature  of  a  state  to  change 
its  territories,  and  the  loosely  compacted  organization  of  1778,  which 
existed  when  the  1783  treaty  was  made,  had  disappeared  in  1818, 
and  there  was  this  closely  compacted  empire  whose  citizens  were 
quite  independent  of  residence  in  one  state  or  another  and  had 
scattered  widely  over  this  great  area.  So  I  hardly  think  that  we 
can  find  any  limitation  to  a  specific  territory. 

The  President:  So  that,  in  1818,  the  term  “inhabitants  of 
the  United  States”  embraced  also  persons  who  were  not  citizens 
of  one  of  the  different  states  if  they  had  a  residence  in  the  territory 
of  the  United  States  ? 

Senator  Root:  Yes. 

Dr.  Drago:  May  I  draw  your  attention  to  the  fact  that  in  the 
Treaty  of  Peace  of  1783,  Article  3,  the  words  “people  of  the  United 
States”  and  “inhabitants  of  the  United  States”  are  used  as  con¬ 
vertible  terms  ? 

Senator  Root:  That  is  true. 

Dr.  Draco:  Article  3  says  that 

“  the  People  of  the  United  States  shall  continue  to  enjoy  unmolested  the  right 
to  take  Fish  of  every  kind.” 

It  further  says: 

“And  also  that  the  inhabitants  of  the  United  States  shall  have  liberty  to 
take  fish  of  every  kind.” 

“  the  Inhabitants  of  both  Countries  ” 

shall  have  the  liberty  to  take  fish,  etc.,  and  then  proceeds: 

“the  Inhabitants  of  the  United  States  shall  have  liberty  to  take  fish  of  every 
kind,”  etc. 

You  can  see  that  all  these  denominations  are  used  as  equivalent 
terms. 
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Senator  Root:  There  is  a  third  —  “that  the  American  fisher¬ 
men  shall  have  liberty  to  dry  and  cure  fish.” 

Dr.  Drago:  Yes.  So  that  we  have  here  that  the  “people  of 
the  United  States”  shall  have  liberty  to  take  fish,  then  the  “inhab¬ 
itants  of  the  United  States”  shall  have  liberty  to  take  fish,  and,  in 
the  third  place,  “the  American  fishermen”  shall  have  liberty  to 
dry  and  cure  fish. 

Senator  Root:  I  think  that  supports  the  view  that  I  have 
taken  that  these  were  interchangeable  terms. 

The  President:  Have  all  these  terms  the  same  significance  as 
being  expressive  of  an  identical  idea,  or  do  they  express  different 
purposes  ? 

Senator  Root:  I  think  they  have  the  same  subject-matter, 
but  it  was  viewed  from  different  aspects.  I  think  that  when  they 
say  “people  of  the  United  States”  they  are  thinking  rather  of  the 
right  which  came  by  virtue  of  independence. 

Judge  Gray:  A  sovereign  right? 

Senator  Root:  The  right  which  appertained  to  a  sovereign 
independent  State.  I  think  that  when  they  were  speaking  about 
the  “inhabitants  of  the  United  States”  they  were  thinking  rather 
of  how  the  right  which  they  were  granting  to  the  United  States 
was  to  be  exercised  by  individuals,  as  a  business  enterprise  that 
individuals  must  enter  upon.  And  when  they  spoke  of  “American 
fishermen”  they  had  reference  to  the  method  by  which  the  right 
was  to  be  exercised  —  that  is,  by  vessel. 

Sir  Charles  Fitzpatrick:  Only  a  limited  class  of  Americans 
would  exercise  the  privilege,  and  that  class  would  come  under  the 
description  of  American  fishermen. 

Senator  Root:  Well,  that  may  be. 

Sir  Charles  Fitzpatrick:  They  would  be  the  only  people 
who  would  require  to  land  and  dry  fish  ? 

Senator  Root:  Bankers,  merchants,  and  clergymen  would 
not  be  there.  But  they  did,  in  fact,  know  that  it  would  be  the 


36  FISHERIES  ARBITRATION  AT  THE  HAGUE 

American  fishermen,  and  when  they  were  speaking  about  the 
practical  exercise  of  the  privilege  they  spoke  about  the  people 
who  would  be  there. 

Sir  Charles  Fitzpatrick:  Each  one  of  these  words  has  a 
meaning  when  read  in  the  context.  Whoever  drafted  that  clause 
gave  a  special  meaning  to  each  of  these  words. 

Senator  Root:  I  do  not  doubt  that.  Now,  a  further  word 
about  the  meaning  of  “American  fishermen.”  Plainly  it  is  a 
personification  of  the  vessel  which  is  owned  and  manned  by  Ameri¬ 
cans,  just  as  these  British  statutes  which  have  been  cited  here  so 
fully  speak  of  vessels  receiving  bounties  and  of  vessels  carrying 
on  the  fishery.  Take  the  Act  of  1775,  British  Case  Appendix, 
p.  545  —  I  hardly  think  it  is  worth  while  to  look  it  up,  for  it  is  a 
perfectly  simple  thing,  but  I  will  read  from  Article  7 : 

“All  vessels  fitted  and  cleared  out  as  fishing  ships  in  pursuance  of  this 
act”  — 

that  is,  the  Act  10  and  11  Wm.  Ill,  having  reference  to  New¬ 
foundland  — 

“shall  not  be  liable  to  any  restraint  or  regulation  with  respect  to  days  or  hours 
of  working.” 

There  is  the  ordinary  personification  of  a  ship.  The  vessels 
shall  not  be  liable  to  any  restraint  or  regulation.  At  p.  565  of 
the  same  British  Case  Appendix  you  will  see  that  the  Act  of  1819, 
passed  to  put  this  treaty  into  effect,  in  the  second  article  provides 

“that  if  any  such  foreign  ship,  vessel  or  boat;  or  any  persons  on  board  thereof, 
shall  be  found  fishing,”  etc. 

The  President:  Does  the  term  “inhabitants  of  the  United 
States”  embrace  persons  who  are  not  citizens  of  the  United  States; 
or  does  it  embrace  also  British  subjects  resident  in  the  United 
States?  Can  a  British  subject  resident  in  the  United  States  be, 
under  the  terms  of  the  treaty  of  1818,  an  inhabitant  of  the  United 
States? 

Senator  Root:  I  should  think  so.  Ideas,  were  then  quite 
vague  and  indefinite  about  what  was  the  connection  between  the 
great  body  of  the  people  in  the  territory  who  made  up  the  political 
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organization.  Indeed,  there  are  still  states,  portions  of  the  United 
States,  in  which  aliens  have  the  right  to  vote. 

The  President:  If  a  British  subject  resident  in  the  United 
States  goes,  under  his  treaty  right  as  an  inhabitant,  into  British 
waters  to  fish,  would  he  be  entitled  also  to  the  privileges  which  the 
inhabitants  of  the  United  States  have,  and  would  he  be  exempt 
from  British  fishery  legislation? 

Senator  Root:  Mr.  President,  that  opens  a  pretty  wide  field  — 
a  field  upon  which  the  Foreign  Office  of  the  United  States  and  the 
Foreign  Offices  in  most  of  the  countries  of  Europe  have  been 
engaged  in  discussion  for  a  good  part  of  a  century,  as  to  the  extent 
to  which  old  allegiance  may  be  thrown  off  and  new  taken  on,  and 
the  effect  of  that  change  upon  the  rights  and  powers  of  control  of 
the  country  of  origin  over  the  person. 

The  President:  You  mean  the  Bancroft  treaties? 

Senator  Root:  Yes,  and  there  have  been  a  great  many  situ¬ 
ations  of  this  kind  which  have  arisen.  The  problem  still  remains 
to  a  certain  extent  in  discussing  the  question  of  military  service. 
It  still  remains  in  the  discussion  of  the  effect  upon  a  Russian  subject 
who  goes  to  the  United  States  and  becomes  naturalized  and  then 
goes  home  to  Russia.  There  it  is  a  criminal  offense  and  he  can  be 
punished  still  under  their  law,  if  they  apply  their  law,  for  having 
gone  away.  I  do  not  think  that  on  the  spur  of  the  moment  I  could 
solve  the  question  you  ask,  but,  of  course,  these  gentlemen,  in 
making  these  treaties,  were  not  thinking  about  questions  of  that 
kind.  That  whole  subject  was  in  a  very  vague  and  indefinite 
position  at  that  time,  whether  the  original  bond  of  allegiance 
between  the  government  of  Great  Britain  and  one  of  its  nationals 
would  be  so  completely  destroyed  by  his  going  to  the  United  States 
and  becoming  an  inhabitant  that,  when  he  returned,  he  would  not 
be  subject  to  the  entire  control  of  his  original  government,  and 
whether  he  could  claim  as  a  right  under  the  treaty  exemption  from 
that  control,  are  questions  perhaps  not  easy  of  solution.  It  is 
quite  clear  he  could  claim  no  right  whatever  against  the  govern¬ 
ment  of  Great  Britain  personally;  no  one  could  make  any  claim  in 
respect  of  it  except  the  government  of  the  United  States.  If  the 
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government  of  the  United  States  chose  to  assert  to  Great  Britain 
that  it  had  a  right  under  this  treaty  to  have  that  inhabitant, 
although  a  citizen  of  Great  Britain,  exercise  certain  rights,  then 
the  question  would  arise  and  it  might  be  a  difficult  one. 

One  single  word  about  the  meaning  of  “bays,  harbors,  and 
creeks.”  I  merely  desire  to  make  an  observation  regarding  the 
ordinary  use  of  the  words  as  English  words.  It  seems  to  me  quite 
plain  that  the  word  “gulf”  is  used  only  to  indicate  very  large 
indentations  in  the  land  —  the  Gulf  of  Bothnia,  the  Gulf  of  Finland, 
the  Gulf  of  Genoa,  the  Gulf  of  St.  Lawrence,  the  Gulf  of  Mexico. 
The  word  “bays”  seems  to  be  used  either  for  very  large  indenta¬ 
tions,  which  might  be  called  gulfs,  or  very  small  ones,  there  being 
a  wide  range.  For  instance,  there  are  the  Bay  of  Biscay  and 
Hudson  Bay,  which  might  well  be  called  gulfs;  the  Bay  of  New 
York,  the  Bay  of  Fundy,  Conception  Bay,  the  Bay  of  Chaleur,  the 
Bay  of  Naples,  the  Bay  of  Rio,  Bahia  Blanca  (in  Argentina), 
Bahia  Honda  (in  Cuba),  Bahia  (in  Brazil),  Bantry  Bay,  Bay  of 
Islands,  and  Bonne  Bay,  all  of  which  are  less  than  six  miles  wide, 
and  there  is  not  a  bay  on  the  western  coast  of  Newfoundland  which 
is  more  than  six  miles  wide,  except  St.  George’s  Bay.  All  the  bays 
out  of  which  the  Americans  were  ordered  by  the  French  on  this 
occasion  that  has  been  referred  to  were  bays  less  than  six  miles 
wide,  except  St.  George’s  Bay  —  so  I  am  instructed;  I  have  not 
been  there  to  measure  them. 

Let  me  now  say  something  about  the  practical*  bearing  of  your 
decision  on  the  profitable  use  of  the  treaty  right.  I  shall  make 
some  observations  regarding  the  course  of  legislation  in  Newfound¬ 
land.  I  wish  to  impress  upon  the  Tribunal  this  disclaimer,  that  I 
do  not  say  a  single  word  of  fault-finding  with  Newfoundland  or  its 
government.  They  are  and  have  been  for  many  years  protecting 
their  interests,  which  is  very  much  the  duty  of  the  government, 
and  have  been  following  the  natural  and  commendable  instincts 
of  human  nature  in  doing  it.  I  find  no  fault  with  them.  I  am 
going  to  challenge  a  judge;  I  am  going  to  put  to  the  judgment  of 
the  Tribunal  the  question  whether  the  government  of  Newfound¬ 
land,  constituted  as  it  is,  inspired  by  the  motives  that  it  has,  can 
be  properly  a  judge  upon  our  rights,  which  are  its  burdens,  and  left 
to  draw  the  line  which  was  intended  to  be  established  by  the  grant 
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of  this  treaty.  And  I  am  going  to  urge  upon  you  that  the  result 
which  is  developed  by  the  application  of  the  British  theory  to  this 
case  up  to  this  time  is  a  powerful  argument  against  the  soundness 
of  the  theory  and  against  the  view  that  the  negotiators,  in  making 
the  freaty,  meant  to  have  it  construed  as  Great  Britain  now  con¬ 
strues  it. 

I  need  not  devote  much  time  to  urging  upon  the  Tribunal  the 
importance  of  the  right.  The  Tribunal  will  remember  that  it  was 
a  sine  qua  non  of  the  Treaty  of  Peace.  John  Adams  declared  he 
would  never  put  his  hand  to  the  treaty  unless  this  fishery  right  was 
provided  for.  He,  and  with  him  Franklin  and  Jay,  were  willing 
to  stake  the  issues  of  peace  and  war  upon  having  that  right.  Adams 
says  so;  Strachey  wrote  home  to  London  so;  Oswald  wrote  home 
to  London  so;  Fitzherbert  wrote  home  to  London  so.  Our  friends 
on  the  other  side  minimize  it.  They  think  little  of  it.  Of  course 
that  is  their  privilege.  Probably  it  is  their  duty  to  take  that  view 
of  it.  But  not  so  these  men  who  established  it.  One  thing  about 
it  our  friends  on  the  other  side  have  said  that  is  certainly  true: 
the  value  of  it  was  not  for  the  few  miserable  herring  to  be  taken 
upon  the  shore  of  Newfoundland,  nor  was  it  for  the  cod-fish,  the  chief 
value  that  could  be  taken  along  the  headlands  or  along  the  south 
shore;  nor  was  it  for  the  other  fish,  the  hake,  the  halibut,  the  sea- 
cows,  the  great  variety  of  fish  that  could  be  taken  along  the  coast 
of  Newfoundland.  The  great  value  of  it  was  the  bank  fishery. 
And  old  John  Adams,  who  knew  his  subject  well,  for  he  him¬ 
self  had  been  a  participator  in  the  fishing,  as  he  tells  us  here, 
spoke  of  it  as  being  one  fishery;  and  it  was  one  fishery.  Why? 
Because  the  bank  fishery  cannot  be  prosecuted  without  bait. 
The  herring,  the  caplin,  the  squid,  were  the  seed  corn  of  the 
harvest  of  the  sea,  which  made  the  livelihood  and  the  prosperity 
of  the  New  England  coast,  and  which  still  do  make  its  livelihood 
and  its  prosperity. 

The  value  of  the  bank  fishery  is  quite  apparent,  I  think.  I  will 
refer  the  Tribunal  to  a  single  statement  in  our  Counter-Case 
Appendix,  at  p.  554,  where  the  British  counsel  at  the  Halifax  dis¬ 
cussion  presented  the  results  of  what  was  undoubtedly  a  careful 
inquiry  into  the  facts.  I  will  read  from  just  below  the  middle  of 
p.  554.  They  said: 
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“Secondly.  There  has  also  been  conceded  to  the  United  States  the  enor¬ 
mous  privilege  of  the  use  of  the  Newfoundland  coast  as  a  basis  for  the  prose¬ 
cution  of  those  valuable  fisheries  in  the  deep  sea  on  the  banks  of  that  island 
capable  of  unlimited  development,  and  which  development  must  necessarily 
take  place  to  supply  the  demand  of  extended  and  extending  markets.  That  the 
United  States  are  alive  to  the  importance  of  this  fact,  and  appreciate  the  great 
value  of  this  privilege,  is  evidenced  by  the  number  of  valuable  fishing-vessels 
already  engaged  in  this  branch  of  the  fisheries.” 

That  is  to  say,  in  1877,  and  with  the  rights  of  the  treaty  of  1818 
only.  They  said,  further: 

“We  are  warranted  in  assuming  the  number  at  present  so  engaged  as  at 
least  300  sail,  and  that  each  vessel  will  annually  take,  at  a  moderate  estimate, 
fish  to  the  value  of  10,000  dollars.  The  gross  annual  catch  made  by  United 
States  fishermen  in  this  branch  of  their  operations  cannot,  therefore,  be  valued 
at  less  than  3,000,000  dollars.” 

That  bait  is  an  absolute  necessity  for  the  continuance  of  that 
important  industry  is  also  shown  by  the  statements  of  these  Hali¬ 
fax  counsel.  They  said,  at  p.  551  of  the  same  Counter-Case 
Appendix,  beginning  near  the  foot  of  the  page: 

“It  is  impossible  to  offer  more  convincing  testimony  as  to  the  value  to 
United  States  fishermen  of  securing  the  right  to  use  the  coast  of  Newfound¬ 
land  as  a  basis  of  operations  for  the  bank  fisheries  than  is  contained  in  the 
declaration  of  one  who  has  been  for  six  years  so  occupied,  sailing  from  the  ports 
of  Salem  and  Gloucester,  in  Massachusetts,  and  who  declares  that  it  is  of  the 
greatest  importance  to  United  States  fishermen  to  procure  from  Newfoundland 
the  bait  necessary  for  those  fisheries,  and  that  such  benefits  can  hardly  be 
overestimated;  that  there  will  be,  during  the  season  of  1876,  upwards  of  200 
United  States  vessels  in  Fortune  Bay  for  bait,  and  that  there  will  be  upward 
of  300  vessels  from  the  United  States  engaged  in  the  Grand  Bank  fishery; 
that  owing  to  the  great  advantage  of  being  able  to  run  into  Newfoundland 
for  bait  of  different  kinds,  they  are  enabled  to  make  four  trips  during  the 
season.” 

Further  down  on  the  page,  they  said: 

“It  is  evident  from  the  above  considerations  that  not  only  are  the 
United  States  fishermen  almost  entirely  dependent  on  the  bait  supply  from 
Newfoundland,  now  open  to  them  for  the  successful  prosecution  of  the  Bank 
fisheries,  but  also  that  they  are  enabled,  through  the  privileges  conceded  to 
them  by  the  Treaty  of  Washington,  to  largely  increase  the  number  of  their 
trips,”  etc. 
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But  Sir  Robert  Bond  himself  has  given  evidence  on  that  subject. 
I  read  from  his  speech  of  the  12th  April,  1905,  beginning  near  the 
foot  of  p.  447  of  the  United  States  Counter-Case  Appendix: 

“I  hold  in  my  hand  papers  relating  to  Canada  and  Newfoundland,  printed 
by  order  of  the  Canadian  parliament  in  the  session  of  1892,  and  on  page  28 
of  that  report  I  find  a  letter  addressed  by  C.  Edwin  Kaulbach,  esq.,  to  the  Hon. 
Charles  H.  Tupper,  minister  of  marine  and  fisheries  at  Ottawa,  under  date 
17th  of  April,  1890.  This  gentleman,  who  hails  from  Lunenburg,  Nova  Scotia, 
and  who  is  a  member  of  the  Canadian  parliament,  wrote  as  follows  in  respect 
to  the  restrictions  which  the  government  of  this  colony  had  placed  on  Canadian 
vessels  visiting  our  shores  for  bait  in  that  year:  ‘Our  men  are  in  terrible  straits 
to  know  what  to  do  under  these  circumstances,  as  their  bait  for  the  Grand 
Bank  for  our  summer  trip  is  almost  wholly  obtained  on  the  south  side  of  New¬ 
foundland.  The  Grand  Bank  has  been  the  summer  resort  of  our  fishermen  for 
many  years,  and  from  various  bays  on  the  south  coast  of  Newfoundland  their 
supply  of  bait  has  been  drawn,  these  being  much  less  of  distance  and  a  greater 
certainty  of  bait  than  Canadian  waters.  We  have  hitherto  enjoyed  the 
privilege  of  obtaining  bait  in  Newfoundland  to  the  fullest  extent,  paying  only 
such  internal  fees  and  taxes  as  were  proper.  The  result  of  the  action  of  the 
Newfoundland  government  will  be  most  disastrous,  and  one  season  alone  will 
prove  its  dire  effects  on  the  fishing  fleet  of  Nova  Scotia  and  the  shipyards  now 
also  so  busy  and  prosperous.’” 

It  is  after  that  that  Sir  Robert  Bond  made  this  declaration: 

“This  communication  is  important  evidence  as  to  the  value  of  the  position 
we  occupy  as  mistress  of  the  northern  seas  so  far  as  the  fisheries  are  concerned. 
Herein  was  evidence  that  it  is  within  the  power  of  the  legislature  of  this  colony 
to  make  or  mar  our  competitors  to  the  North  Atlantic  fisheries.  Here  was 
evidence  that  by  refusing  or  restricting  the  necessary  bait  supply  we  can  bring 
our  foreign  competitors  to  realize  their  dependence  upon  us.” 

This  record  is  full  of  reports  and  correspondence  showing  that 
the  French  had  for  their  bank  fishery  depended  upon  the  procure¬ 
ment  of  bait  in  Newfoundland,  and  disclosing  attempts  by  the 
Newfoundlanders  to  prevent  the  French  from  getting  it,  with 
the  constant  prohibition  on  the  part  of  the  government  of  Great 
Britain,  which  regarded  the  effect  that  it  would  have  upon  her 
relations  with  her  neighbor  across  the  Channel  to  cut  off  such  an 
important  supply. 

Of  course  there  is  also  an  element  of  value  in  this  fishery,  in  the 
cod-fishing  on  the  coast  of  Labrador,  which  is  a  very  great  fishery; 
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and  for  that  bait  is  necessary  for  the  Americans.  The  Newfound¬ 
landers  carry  on  trap  fishing  there.  They  are  on  shore,  and  they 
run  their  traps  out.  But  our  fishermen  use  bait;  they  use  a  bul- 
tow.  Then  there  is,  of  course,  the  cod-fishing  on  the  south  coast, 
as  Sir  James  Winter  has  told  the  Tribunal.  There  is  also  the  winter 
herring  fishery,  which  has  a  relation  to  the  bank  fishery  in  this: 
the  bank  fishery  is  a  summer  fishery.  The  ships  leave  the  Massa¬ 
chusetts  and  Maine  coasts  at  the  very  end  of  winter,  the  beginning 
of  spring,  the  last  of  February  or  the  first  of  March,  and  they  go 
up  to  the  banks,  take  as  many  fish  as  they  can  with  the  bait  that 
they  can  carry  and  keep,  and  then  they  go  to  the  nearest  point  to 
get  bait,  and  back  to  the  banks.  When  they  have  exhausted  the 
supply  of  bait,  which  is  limited  not  merely  by  carrying  capacity, 
but  by  keeping  capacity,  they  go  back  again,  and  to  and  fro  for 
bait.  Even  if  bait  were  unlimited  down  on  the  Massachusetts 
coast,  the  long  voyage  for  a  sailing  vessel  to  get  it  and  back  again 
would  exhaust  the  time  which  they  should  spend  in  catching  cod¬ 
fish.  The  bank  season  ends  along  in  the  autumn,  and  the  vessels 
which  are  employed  in  it  must  either  lie  up,  and  the  men  employed 
in  it  sit  idle,  until  the  next  spring,  or  some  other  occupation  must 
be  found.  This  winter  herring  fishery  affords  occupation  for  vessels 
and  men  during  the  off-season  of  the  bank  fishery,  and  so  enables 
that  fishery  to  be  prosecuted  profitably  ;  and  it  has  been  of  very 
material  effect  in  making  possible  the  profitable  prosecution  of  the 
bank  fishery. 

There  have  been,  in  regard  to  these  fishing  rights  in  Newfound¬ 
land,  two  lines  of  action  on  the  part  of  the  Newfoundland  govern¬ 
ment,  both  constituting  the  expressions  of  a  single  policy:  a  line 
of  legislation  relating  to  the  sale  of  bait,  and  a  fine  of  legislation 
regarding  the  taking  of  fish,  both  constituting  but  expressions  of  a 
single  policy,  which  is  the  policy  stated  by  Sir  Robert  Bond  — -  the 
control  of  the  bait  supply,  compelling  competitors  to  recognize 
Newfoundland  as  “the  mistress  of  the  northern  seas”  in  respect 
of  fishing. 

I  shall  ask  the  Tribunal  to  bear  with  me  while  I  trace  those  two 
lines  of  action,  begging  the  members  of  the  Tribunal  to  keep  in 
mind  what  I  have  said:  that  no  one  act  is  to  be  treated  by  itself, 
that  neither  line  of  action  is  to  be  taken  by  itself,  but  that  the 
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whole  grand  policy  of  Newfoundland  is  to  be  considered  and  the 
separate  acts  are  to  be  relegated  to  their  proper  positions  under 
that  policy. 

The  first  consideration  in  tracing  this  policy  is  one  which  has 
frequently  been  referred  to  here  in  respect  of  the  purchase  of  bait. 
Our  fishermen  would  rather  buy  bait  in  Newfoundland  than  take  it, 
and  there  are  several  reasons  for  that.  The  first  natural  reason  is 
that  they  could  better  use  their  time  catching  cod-fish  than  in 
catching  bait;  and  it  is  more  convenient  and  inexpensive,  either 
by  purchase  or  employment,  to  have  the  Newfoundlanders  provide 
them  with  the  supply  of  bait,  and  to  go  on  to  the  fishing  fields,  where 
they  can  spend  their  time  taking  cod-fish.  And,  as  Sir  James 
Winter  tells  us,  they  have  always  bought  bait.  There  never  was 
any  practical  limitation  upon  the  buying  of  bait  until  the  Bait 
Act  of  1887,  the  first  Bait  Act,  which  merely  prescribed  a  license, 
evincing  a  purpose  to  take  into  the  hands  of  the  government 
control  of  the  business  of  selling  and  buying  bait.  But  the  licenses 
were  issued  until  1905,  when  they  were  cut  off.  During  all  that 
long  course  of  years  a  population  grew  up  along  the  western  and 
southern  coast  —  a  sterile  coast,  as  you  will  see  before  long,  selected 
for  the  locus  of  the  grant  to  the  United  States  in  1818  because  it 
was  sterile  and  afforded  no  invitation  to  population.  A  population 
grew  up  on  the  basis  of  the  business  of  catching  and  selling  bait 
to  French  and  to  Americans.  It  was  their  means  of  livelihood. 
The  quotations  from  the  reports  of  Captain  Anstruther,  the  British 
naval  officer  that  Mr.  Elder  referred  to,  show  what  the  situation 
was.  The  only  money  that  these  poor  fellows  on  the  coast  ever 
got  they  got  from  the  Americans.  As  Captain  Anstruther  says, 
what  they  had  been  doing  before  was  to  work  under  the  trade  or 
barter  system,  with  such  local  business  concerns  as  would  buy  from 
them.  They  would  bring  in  their  fish  and  get  a  credit,  and  buy  a 
pair  of  boots,  or  an  oiler,  or  molasses,  or  pork,  and  have  it  charged, 
and  so  on.  The  first  money  they  ever  got,  and  the  only  money 
they  got,  came  from  the  Americans.  But  all  that  is  in  Captain 
Anstruther’s  report,  and  I  shall  not  dwell  on  it.  But  a  custom,  a 
practice,  and  a  population  finding  their  means  of  livelihood  from 
this  trade  had  grown  up  on  the  treaty  coast,  until  down  came  the 
axe  in  1905  and  cut  that  means  off. 
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As  an  incident  to  the  fact  that  these  people,  father  and  son, 
had  come  to  live  upon  this  industry  or  trade  with  the  Americans, 
there  came  an  assertion  on  their  part  of  a  right  to  take  the  fish 
themselves,  and  to  profit  by  the  industry;  and  that  was  the  basis 
of  the  Fortune  Bay  difficulty.  I  will  read  from  some  of  the  affidavits 
about  the  Fortune  Bay  affair,  in  the  United  States  Case  Appendix, 
pp.  694  and  695. 

The  Tribunal  will  remember  that  after  the  Treaty  of  Washing¬ 
ton  was  made,  under  which  the  United  States,  pursuant  to  the 
Halifax  award,  paid  5,500,000  dollars  to  Great  Britain  for  the 
privilege  of  fishing,  a  lot  of  American  fishing-vessels  went  into 
Fortune  Bay  to  exercise  the  privilege,  and  they  undertook  to  do  so 
and  were  prevented  by  the  inhabitants.  I  read  from  p.  694  of 
the  United  States  Appendix: 

“The  examination  of  James  Tharnell,  of  Anderson’s  Cove,  Long  Harbor, 
taken  upon  oath,  and  who  saith: 

“‘I  am  a  special  constable  for  this  neighborhood.’” 

That  is,  a  special  officer  of  Newfoundland  at  that  point  in 
Fortune  Bay.  I  now  read  from  the  foot  of  p.  694,  and  over  on 
to  p.  695,  what  he  says  about  the  Fortune  Bay  affair: 

“The  people  were  not  aware  that  it  was  illegal  to  set  the  seines  that  time 
of  the  year,  and  were  only  prompted  to  their  act  by  the  fact  that  it  was  Sunday. 
We  all  consider  it  to  be  the  greatest  loss  to  us  for  the  Americans  to  bring  those 
large  seines  to  catch  herring.  The  seines  will  hold  2,000  or  3,000  barrels  of 
herring,  and,  if  the  soft  weather  continues,  they  are  obliged  to  keep  them  in  the 
seines  for  sometimes  two  or  three  weeks,  until  the  frost  comes,  and  by  this  means 
they  deprive  the  poor  fishermen  of  the  bay  of  their  chance  of  catching  any  with 
their  small  nets,  and  then,  when  they  have  secured  a  sufficient  quantity  of 
their  own,  they  refuse  to  buy  of  the  natives. 

“If  the  Americans  had  been  allowed  to  secure  all  the  herrings  in  the  bay 
for  themselves,  which  they  could  have  done  that  day,  they  would  have  filled 
all  their  vessels,  and  the  neighboring  fishermen  would  have  lost  all  chance 
the  following  week-days.  The  people  believe  that  they  (the  Americans)  were 
acting  illegally  in  thus  robbing  them  of  their  fish.” 

On  p.  699  I  read  from  the  affidavit  of  John  Cluett,  of  Fortune 
Bay: 

“The  Americans,  by  hauling  herring  that  day  when  the  Englishmen  could 
not,  were  robbing  them  of  their  lawful  and  just  chance  of  securing  their  share 
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in  them,  and,  further,  had  they  secured  all  they  had  barred  they  could  have,  I 
believe,  filled  every  vessel  of  theirs  in  the  bay.  They  would  have  probably 
frightened  the  rest  away,  and  it  would  have  been  useless  for  the  English  to 
stay,  for  the  little  left  for  them  to  take  they  could  not  have  sold.” 

On  p.  700  Charles  Dagle,  American  master,  says  in  his  affi¬ 
davit: 

“  If  I  had  been  allowed  the  privilege  guaranteed  by  the  Washington  Treaty, 
I  could  have  loaded  my  vessel  and  all  the  American  vessels  could  have  loaded. 
The  Newfoundland  people  are  determined  that  the  American  fishermen  shall 
not  take  herring  on  their  shores.  The  American  seines  being  very  large  and 
superior  in  every  respect  to  the  nets  of  the  Newfoundlanders,  they  cannot 
compete  with  them.” 

And  there  was  another  affair  which  illustrates  what  I  am  now 
trying  to  make  clear  to  the  Tribunal,  and  that  is  that  the  Newfound¬ 
land  fishermen  came  to  deem  that  they  had  rights  in  this  trade 
which  the  Americans  ought  not  to  interfere  with  by  taking  the 
fish  themselves.  In  1880  some  American  vessels  undertook  to 
take  their  own  bait  up  in  Conception  Bay.  That  was  while  the 
Treaty  of  Washington  was  still  in  force.  I  will  read  from  the 
affidavit  of  John  Dago,  on  p.  715,  at  the  foot  of  the  page.  He  says 
he  left  Gloucester  on  the  1st  April,  1880;  then  says: 

“On  the  9th  August,  1880,  we  went  into  a  cove  in  Conception  Bay,  called 
Northard  Bay,  for  squid.  I  put  out  four  dories  and  attempted  to  catch  my 
bait  with  the  squid  jigs  or  hooks  used  for  that  purpose.” 

Now,  turning  over  to  the  top  of  p.  716  of  the  United  States  Case 
Appendix,  I  read : 

“My  men  went  into  the  immediate  vicinity  of  where  the  local  shore  boats 
were  fishing  for  squid,  but  in  a  short  time  they  returned  and  reported  to  me 
that  they  were  not  allowed  to  fish  by  the  men  on  board  the  shore  boats,  and  not 
wishing  any  trouble  they  returned  on  board.  I  then  manned  my  lines  on  the 
vessel  and  commenced  to  catch  squid;  the  men  in  the  shore  boats  seeing  us 
fishing  came  off  to  us  to  the  number  of  sixteen  boats,  with  some  thirty  men. 
These  men  demanded  that  I  should  stop  fishing  or  leave,  or  else  buy  squid  from 
them.  They  were  very  violent  in  their  threats,  and  to  avoid  trouble  I  bought 
my  squid,  paying  them  one  hundred  and  fifty  dollars  for  the  squid,  which  I 
could  easily  have  taken  if  I  had  not  been  interfered  with. 

“Wherever  I  have  been  in  Newfoundland  I  find  the  same  spirit  exists, 
and  that  it  is  impossible  for  any  American  vessel  to  avail  herself  of  the  privi¬ 
leges  conferred  by  the  Treaty  of  Washington.” 


46  FISHERIES  ARBITRATION  AT  THE  HAGUE 


There,  on  the  same  page,  is  an  affidavit  by  Joseph  Bowie,  mas¬ 
ter  of  the  American  schooner  “Victor.”  He  went  into  Musquito, 
Newfoundland,  three  times  for  bait,  he  says,  and  bought  capelin 
from  the  local  fishermen.  He  continues,  at  the  bottom  of  p.  716: 

“The  next  time  I  went  to  a  place  called  Devil’s  Cove  on  the  chart,  but 
it  is  called  Job’s  Cove  by  the  people;  this  was  on  the  4th  of  August,  and  the 
only  bait  to  be  obtained  was  squid.  I  anchored  in  the  cove  about  £  of  a  mile 
from  the  shore,  and  commenced  to  catch  squid  with  the  common  hooks  or  jigs 
used  for  that  purpose.  I  had  no  nets  or  seines  on  my  vessel.  I  had  been 
fishing  about  fifteen  minutes  when  some  sixty  boats  that  had  been  fishing  in¬ 
shore  from  us,  manned  by  at  least  one  hundred  and  fifty  men,  rowed  up  along¬ 
side  of  us  and  forbade  our  taking  any  squid.” 

The  President:  If  you  please,  Mr.  Senator  Root,  where  is  this 
Musquito?  Is  that  on  the  treaty  coast  or  the  non-treaty  coast? 

Senator  Root  :  I  think  it  is  not  on  the  treaty  coasts.  It  was 
under  the  Treaty  of  Washington. 

The  President:  Oh,  yes;  under  the  Treaty  of  Washington. 

Sir  Charles  Fitzpatrick:  They  were  all  treaty  coast  at  that 
time. 

The  President:  Yes. 

Senator  Root:  They  appeared  to  have  been  in  the  habit  of 
buying  their  bait,  until  the  Treaty  of  Washington  came  along, 
and  there  was  all  this  talk  about  the  value  of  the  fishery,  and  the 
Halifax  award  had  determined  that  we  were  to  pay  5,500,000 
dollars  for  the  privilege  of  fishing.  Apparently,  then,  the  Ameri¬ 
can  vessels  tried  to  fish,  and  this  was  the  obstacle  that  they  met 
from  the  local  inhabitants. 

This  same  affidavit  goes  on  to  say  that  the  natives  prevented 
their  fishing,  and  finally  they  bought  their  bait  and  went  their 
way. 

Judge  Gray:  Do  you  know,  sir,  as  a  matter  of  fact,  whether, 
outside  of  the  Treaty  of  Washington,  when  it  was  open,  the  Ameri¬ 
cans  were  in  the  habit  of  resorting  to  what  would  now  be  called  the 
non-treaty  waters  to  buy  bait  ? 

Senator  Root:  I  think  the  indications  are  that  they  went  to 
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the  most  convenient  port,  treaty  or  non-treaty  coast,  to  buy  bait. 
The  fishermen  find  out  where  they  are  most  likely  to  get  it,  and  they 
run  into  one  place  or  another  place,  as  the  case  may  be.  Sometimes 
it  is  very  plentiful  in  one  place,  and  then  again  the  horn  of  plenty 
will  be  poured  out  in  another  direction.  They  go  where  they  think 
they  can  get  it.  But  so  long  as  they  were  buying  it,  it  made  no 
difference  whether  they  were  on  treaty  coast  or  non-treaty  coast. 
That  is  not  very  definite,  but  that  is  my  inference,  from  reading 
all  this  great  mass  of  documents. 

Now,  pari  passu  with  this  practice  of  purchase  which  had  been 
continued  time  out  of  mind,  and  under  which  the  local  population 
had  come  to  conceive  that  they  had  rights  against  the  substitution 
of  taking  for  purchasing,  there  ran  a  series  of  shore  protection 
statutes  and  executive  acts.  The  first  of  that  series  to  which  I 
ask  your  attention  is  the  denial  to  American  fishermen  of  any  shore 
rights  whatever,  under  the  treaty  of  1818.  They  were  denied  back 
in  1839,  by  that  opinion  of  the  Law  Officers  of  the  Crown  in  which, 
like  the  Colossus  of  Rhodes,  they  fell  off  the  headlands  into  the 
sea.  They,  being  asked  whether  the  American  fishermen  had  any 
right  to  use  the  strand  of  the  Magdalen  Islands  for  the  purpose  of 
hauling  their  nets,  answered  No,  with  the  admirable  logic  involved 
in  the  proposition  that  because  the  treaty  granted  American  fisher¬ 
men  rights  to  go  ashore  on  the  south  coast  of  Newfoundland  to  dry 
and  cure  their  fish,  therefore  there  was  a  necessary  implication 
that  they  could  not  draw  their  nets  on  the  strand  of  the  Magdalen 
Islands.  That  opinion  the  Tribunal  will  find  referred  to  many 
times  afterwards  in  the  correspondence.  The  Halifax  British 
counsel  stated  what  was  considered  to  be  the  situation  at  p.  538 
of  the  United  States  Counter-Case  Appendix  —  the  situation,  I 
mean,  as  to  American  shore  rights.  I  read  now  from  just  below 
the  middle  of  p.  538,  where  they  say: 

“The  Convention  of  1818  entitled  United  States  citizens  to  fish  on  the 
shores  of  the  Magdalen  Islands,  but  denied  them  the  privilege  of  landing 
there.  Without  such  permission  the  practical  use  of  the  inshore  fisheries  was 
impossible.” 

I  hope  the  Tribunal  will  observe  the  progressive  effect  of  these 
different  things  which  I  am  going  to  refer  to,  to  the  ultimate  end 
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of  crowding  us  out  of  any  opportunity  of  any  benefit  whatever 
under  this  treaty  of  1818,  the  exercise  of  a  right  under  which  is 
the  key  to  the  great  bank  fishery.  They  said,  in  the  last  para¬ 
graph  on  p.  538: 

“In  the  case  of  the  remaining  portions  of  the  sea-board  of  Canada,  the 
terms  of  the  Convention  of  1818  debarred  United  States  citizens  from  landing 
at  any  part  for  the  pursuit  of  operations  connected  with  fishing.  This  privi¬ 
lege  is  essential  to  the  successful  prosecution  of  both  the  inshore  and  deep-sea 
fisheries.” 

Lord  Salisbury,  in  a  letter  which  has  been  much  referred  to,  of 
the  3rd  April,  1880,  refers  to  the  same  subject.  I  read  from  p.  684 
of  the  United  States  Case  Appendix.  That  is  in  his  correspond¬ 
ence  with  Mr.  Evarts,  in  which  they  got  down  to  an  understanding, 
or  supposed  they  got  down  to  an  understanding,  as  to  what  the 
rights  of  the  parties  were  under  the  treaty,  with  the  exception  of 
certain  definite  points  on  which  they  agreed  to  disagree.  Lord 
Salisbury  says  there,  just  below  the  middle  of  the  page: 

“Thus  whilst  absolute  freedom  in  the  matter  of  fishing  in  territorial  waters 
is  granted,  the  right  to  use  the  shore  for  four  specified  purposes  alone  is  men¬ 
tioned  in  the  treaty  articles,  from  which  United  States  fishermen  derive  their 
privileges,  namely,  to  purchase  wood,  to  obtain  water,  to  dry  nets,  and  cure 
fish. 

“The  citizens  of  the  United  States  are  thus  by  clear  implication  absolutely 
precluded  from  the  use  of  the  shore  in  the  direct  act  of  catching  fish.  This  view 
was  maintained  in  the  strongest  manner  before  the  Halifax  Commission,”  etc. 

And  that  statement  of  Lord  Salisbury  is  based  upon  both  the 
treaty  of  1818  and  the  treaty  of  1871.  He  has  just  referred  to  both 
of  them  as  the  basis  of  that  conclusion. 

Sir  Robert  Bond,  in  his  speech  of  the  7th  April,  1905,  refers  to 
the  same  subject,  and  reasserts  the  position. 

It  is  true  that  this  view  that  we  were  excluded  from  the  shore 
was  denied  by  Mr.  Evarts,  and  that  the  United  States  has  never 
assented  to  it;  but  it  has  been  the  practical  treatment  of  the  sub¬ 
ject  by  Great  Britain  that  she  has  denied  to  the  United  States 
any  use  of  the  shore;  and,  as  a  practical  matter,  any  attempt  to 
overcome  that  would  be  met  by  this  insuperable,  or  practically 
insuperable,  obstacle  of  the  opposition  of  the  shore  population,  so 
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that  the  attention  of  American  fishermen  has  been  directed  not  to 
undertaking  to  get  ashore  and  have  a  fight  with  the  inhabitants, 
but  to  getting  their  bait  in  the  best  way  they  could.  And  so  long 
as  they  could  buy  it,  down  to  1905,  it  was  a  matter  of  comparatively 
little  consequence.  When  I  come  to  discuss  the  British  view  of 
the  inferences  to  be  drawn  from  the  fact  that  the  fishing  is  in  com¬ 
mon,  I  am  going  to  say  something  more  about  this  question  of 
shore  rights.  But  what  I  have  said  serves  my  present  purpose, 
which  is  to  enumerate  the  successive  steps  by  which  the  shore  of 
Newfoundland  was  protected  against  us.  The  shore  fishermen, 
in  the  exercise  of  their  industry,  protested  against  the  foreigner 
coming  there,  and  the  foreigner  was  compelled  to  purchase  until, 
in  1905,  the  right  to  purchase  was  cut  off,  and  he  found  himself 
with  this  barrier  against  the  exercise  of  the  treaty  right  of  taking 
fish  standing  before  him,  both  being  in  pursuance  of  a  general  pur¬ 
pose  to  shut  him  out  from  getting  bait  which  would  enable  him  to 
compete  with  Newfoundlanders  in  the  bank  fishery. 

The  Tribunal  will  perceive  that  by  itself  this  exclusion  from  the 
shore  made  it  inevitable  that  the  kind  of  fishery  that  the  Americans 
prosecuted  should  be  a  different  kind  of  fishery  from  that  which 
the  Newfoundlanders  prosecuted.  It  made  the  necessary  working 
of  the  industry  such  that  it  was  aptly  described  by  Mr.  Evarts 
when  he  said  that  it  was  impossible  that  the  rights  of  the  strand 
fishermen  and  the  vessel  fishermen  should  be  turned  over  entirely 
to  the  determination  of  either  one  of  them. 

There  was  a  series  of  statutes,  I  have  said,  and  we  have  — 

The  President:  The  exclusion  from  the  shores  of  the  Magda¬ 
len  Islands  was  reported  at  the  Halifax  Commission  by  the  United 
States  agent  himself  ? 

Senator  Root:  Yes. 

The  President:  In  the  course  of  the  argument. 

Senator  Root:  Of  course  counsel  there  were  dealing  with  a 
practical  situation,  and  it  was  their  tendency  to  minimize  as  much 
as  possible  what  was  coming  from  Great  Britain. 

The  President:  Those  tactics  were  observed  on  both  sides. 
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Sir  Charles  Fitzpatrick:  There  was  a  tendency  to  exaggerate 
on  one  side  and  minimize  on  the  other. 

The  President:  Yes. 

Senator  Root:  As  to  all  this  long  series  of  statutes,  Sir  James 
Winter  has  told  us  how  they  were  made. 

I  turn  to  p.  3427  of  the  typewritten  copy  of  his  Argument 
[p.  568,  supra],  where  he  says: 

“Newfoundland  has  such  legislation  as  it  considers  desirable,  after  having 
considered  the  matter  most  carefully,  and  after  having  had  the  experience 
and  the  opinion  of  the  best  qualified  authorities  in  the  country.” 

That  is,  in  the  country  of  Newfoundland.  Then  he  proceeds, 
after  an  interval,  to  say: 

“Among  other  things,  those  who  are  entrusted  with  these  powers  and 
duties”  — 

that  is,  of  legislation  — 

“have  come  to  the  conclusion  that  in  certain  places  bultows  are  objectionable, 
that  they  have  a  bad  effect  upon  the  fishing  operations  of  these  localities,  and 
the  result  is,  without  going  into  details,  as  has  already  been  stated,  at  certain 
places  which  are  marked  on  the  maps,  which  I  believe  are  being  put  in  for  the 
information  of  the  Tribunal,  these  regulations  against  the  use  of  bultows  are 
in  force.” 

Let  me  observe  that  “bultow”  is  a  corruption  of  the  English 
word  “bulter,”  —  a  long  line  to  which  shorter  lines  with  hooks 
and  bait  are  attached.  I  saw  one  of  them  the  other  day  out  on 
the  pier  at  Scheveningen,  and  there  were  a  number  of  them  there. 
I  saw  one  of  them  drawn  in  from  the  sea.  It  had  been  carried  out 
to  a  distance,  and  this  long  line  stretched  out  into  the  water,  and  at 
intervals  of  a  few  inches  only  there  were  little  short  lines  depending 
with  hooks  on  them,  that  had  been  baited;  and  as  the  man  drew  it 
in,  for  the  amusement  of  the  people  resorting  there,  there  was  a 
long  row  of  little  lost  soles  hanging  on  to  these  short  lines.  That 
is  the  “bulter” — what  they  call  in  Newfoundland  the  “bultow”  — 
a  long  line,  which  has  short  lines  depending  from  it,  with  hooks  and 
bait,  and  which  is  weighted  down  so  as  to  run  nearly  to  the  bottom, 
and  which  is  connected  with  a  line  at  the  surface  which  is  buoyed 
up;  and  the  vessel  puts  out  these  long  lines,  of  tremendous  length, 
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almost  as  long  as  the  drift  nets  that  are  used  in  the  Holland  and 
Scotch  herring  fisheries;  they  put  these  out,  baited,  and  after  they 
have  been  left  there  long  enough  for  the  fish  to  have  taken  their 
luncheon,  the  fishermen  go  round  and  draw  the  lines  in  and  take 
the  fish  off. 

The  local  fishermen  in  certain  localities  objecting  to  these  bul- 
tows,  Sir  James  says  they  prohibited  the  bultows  in  those  localities. 
Over  on  p.  3431  of  the  record  [p.  570,  supra ]  Sir  James  says: 

“The  same  general  observations  that  I  have  made  about  bultows  apply 
to  seining,  with  this  exception,  that  there  is  more  unanimity  of  opinion  on  the 
matter  of  seines  than  there  is  to  bultows.  The  fact  that  bultows  are  pro¬ 
hibited  in  a  number  of  places  on  the  coast  is  because,  on  account  of  local  cir¬ 
cumstances,  the  reasons  are  different,  and  it  is  generally  left  to  those  who  have 
the  best  information  on  these  matters  in  each  of  the  localities  to  decide  and  to 
help  the  legislators.  It  is  generally  upon  their  opinions  and  views  that  these 
regulations  are  made;  in  other  words,  they  are  made  to  suit  the  circumstances, 
views,  and  opinions  of  the  people.  It  is  a  sort  of  what  is  called  local  option, 
and  from  this  it  results  that  the  prohibition  of  bultows  is  not  general  or  universal. 
But,  it  is  different  with  seining.” 

There  you  have  stated,  upon  unimpeachable  authority,  with 
great  frankness,  and  an  accuracy  which  is  supported  by  a  reading 
of  this  record,  the  way  in  which  Newfoundland  makes  these  regu¬ 
lations  which  Great  Britain  wishes  you  to  say  constitute  and  will 
constitute  an  adequate  protection  for  the  very  rights  that  the  local 
fishermen  in  these  localities  are  seeking  to  protect  themselves 
against. 

Now,  as  to  the  specific  statutes:  In  the  first  place,  the  legisla¬ 
tion  began  with  the  Act  of  1862,  which  the  Tribunal  will  remember 
prohibited  the  taking  of  herring  by  seines  between  the  20th  October 
and  the  following  April: 

“That  no  person  shall  haul,  catch,  or  take  Herrings  in  any  Seine,  on  or 
near  any  part  of  the  Coast  of  this  Island,  or  of  its  Dependencies  on  the  Coast 
of  Labrador,  or  in  any  of  the  Bays,  Harbors,  or  any  other  places  therein,  at 
any  time  between  the  Twentieth  day  of  October  and  the  Twelfth  day  of  April 
in  any  year.” 

I  think  there  is  satisfactory  evidence  in  the  case  that  that 
statute  was  passed  with  no  idea  of  applying  it  to  Americans.  It  is 
not  very  important,  but  I  think  that  will  be  quite  clear  as  I  go  on 


52 


FISHERIES  ARBITRATION  AT  THE  HAGUE 


in  developing  certain  facts  under  other  heads.  And  they  put  into 
the  statute,  under  Article  io: 

“Provided  always,  That  nothing  in  this  Act  contained  shall  in  any  way 
affect  or  interfere  with  the  rights  and  privileges  granted  by  Treaty  to  the 
Subjects  or  Citizens  of  any  State  or  Power  in  amity  with  Her  Majesty.” 

I  must  say,  and  I  think  the  Tribunal  will  agree,  that  the  legis¬ 
lature  of  Newfoundland  in  passing  that  statute  considered  that 
that  saving  clause  excluded  Americans  from  the  purview  of  the 
Act.  What  it  did  was  to  put  the  prohibition  down  during  the 
French  off-season.  I  hope  the  Tribunal  will  understand  what  I 
mean  by  the  “French  off-season.” 

The  President:  The  season  in  which  the  French  are  not 
permitted  to  fish  —  the  winter  season  ? 

Senator  Root:  Yes;  the  season  closes  the  20th  October. 

The  President:  Yes. 

Senator  Root:  From  the  20th  October  until  the  French  come 
back  again  they  put  down  this  statute. 

The  President:  Yes.  One  section  begins  with  the  20th 
October,  and  the  second  section  begins  with  the  20th  December. 
The  first  section  would  coincide  with  the  French  off-season,  whereas 
the  second  section  would,  perhaps,  not  totally  coincide  with  it. 

Senator  Root:  I  do  not  know  why  they  fixed  those  dates  in 
this  second  section. 

The  President:  You  do  not  know  why  the  dates  are  fixed? 

Senator  Root:  No,  I  do  not.  I  merely  observed  that  the  first 
section  did  coincide  with  the  period  during  which  the  French  do 
not  fish. 

The  President:  Yes. 

Senator  Root:  It  is  a  shore  protection  statute,  because  it  is 
limited  to  seines;  and  it  is  expressly  provided  that  it  shall  not 
prevent  the  taking  of  herrings  by  nets,  which  is  the  natural  and 
customary  implement  of  the  shore  fishery  —  not  necessarily  exclu¬ 
sive,  but  the  customary  and  ordinary ‘implement  of  shore  fishery. 
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It  would  have  excluded  Canadians  and  it  would  exclude  from  the 
shore  fishermen,  Newfoundlanders,  coming  from  other  parts  of  the 
country.  Such  is  the  nature  of  fishermen  that  they  do  not  like  to 
have  their  own  local  fishing  interfered  with  by  anybody.  He  may 
be  friend  and  brother,  but  they  want  their  own  fishing  for  them¬ 
selves;  and  this  is  a  shore  protection  statute.  As  I  go  on  with 
these  I  am  not  going  to  contend  that  they  had  specific  interference 
with  the  American  right  in  their  minds  in  passing  each  of  these 
statutes.  In  some  of  them  later  I  think  they  included  American 
rights  in  what  they  meant  to  exclude,  to  bar  out;  but  they  are 
following,  in  all  this  series  of  statutes,  the  natural  impulse  of  man¬ 
kind,  of  fishermankind,  to  protect  their  own  fishing  at  their  own 
doors.  It  is  the  same  impulse  that  every  boy  has  about  the 
stream  that  runs  through  his  father’s  farm;  and  it  is  an  impulse 
that  is  inevitable,  and  not  at  all  discreditable. 

The  next  statute  that  I  would  like  to  bring  to  the  attention  of 
the  Tribunal  is  the  provision  which  now  exists  as  section  25  of  the 
regulations  of  1908.  My  reference  to  it  is  in  the  United  States 
Appendix,  p.  202. 

Judge  Gray:  The  last  statute  was  in  1862,  about? 

Senator  Root:  Yes;  and  that  was  continued  along  and 
included  in  the  consolidated  statutes  of  1872,  and  along  in  the 
second  consolidation  of  1892,  and  this  provision  I  am  about  to 
refer  to  comes  down  from  previous  acts  of  legislation;  but  the  most 
convenient  form  in  which  to  find  it  is  in  this  provision  in  the  1908 
regulations. 

The  1908  regulations  were  a  reprint  in  this  respect,  and  in  most 
respects,  merely  of  regulations  of  previous  years.  It  was  rather 
an  edition  than  a  new  set  of  regulations.  It  is  a  new  1908  edition 
of  long-standing  regulations. 

The  provision  is: 

“No  herring  seine  or  herring  trap  shall  be  used  for  the  purpose  of  taking 
herring  on  that  part  of  the  coast  from  Cape  La  Hune  on  the  West  Coast,  and 
running  by  the  west  and  north  through  the  Straits  of  Belle  Isle  to  Cape  John.’' 

Now,  here  is  Cape  La  Hune  in  here  (indicating  on  map)  just 
about  20  miles  east  of  the  Remea  Islands;  and  this  stretch  takes 
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in  the  whole  of  the  American  treaty  coast,  the  south  and  the  west, 
and  runs  down  to  Cape  St.  John  down  here  somewhere,  which  is 
the  end  of  the  French  treaty  coast.  So  that  it  includes  the  whole 
American  treaty  coast,  and  the  whole  French  coast,  and  about  20 
miles  in  addition.  That  is  a  clear  shore  protection  statute.  It 
would  not  be  so  singular  if  it  did  not  omit  the  great  stretch  of  the 
free  fishing  coast  of  Newfoundland,  imposing  no  limitation  to  the 
taking  of  herring  by  the  seine  anywhere  in  these  great  herring  bays, 
Fortune  and  Placentia,  or  upon  any  of  the  great  fishing  coast  of  the 
east  side. 

The  President:  What  other  means  of  taking  herring  would 
be  permitted  on  that  part  of  the  coast? 

Senator  Root:  Nets. 

The  President:  Are  nets  used  principally  by  the  inhabitants? 

Senator  Root:  Principally  by  the  inhabitants;  yes;  that  is 
the  principal  implement  used  by  the  inhabitants. 

The  President:  By  Newfoundlanders? 

Senator  Root:  Yes. 

But  this  provision  does  not  stand  alone.  Under  the  heading 
“Herring  Fishery,”  on  p.  202,  first  paragraph,  is: 

“Herring  may  be  caught  in  nets  or  hauled  in  seines,  and  other  contrivances, 
under  the  conditions  and  in  the  manner  prescribed  by  these  rules,  and  not 
otherwise. 

“No  herring  trap  shall  be  used  in  the  waters  of  the  district  of  Placentia 
and  St.  Mary’s  or  Fortune  Bay” 

and  so  on.  But  there  still  exists,  and  existed  when  these  regulations 
were  made,  the  Act  of  1884,  which  provided  that  Newfoundlanders, 
for  purposes  of  bank  fishing,  might  take  herring  at  any  time 
and  in  any  manner,  “notwithstanding  any  law  to  the  contrary” 
(p.  709  of  the  British  Case  Appendix) : 

“Notwithstanding  any  law  to  the  contrary,  it  shall  be  lawful  for  the  owner 
of  any  vessel  owned  and  registered  in  this  Colony,  which  shall  be  fully  fitted 
out,  supplied  and  ready  to  prosecute  the  Bank  fishery,  and  shall  have  obtained 
a  Customs  Clearance  for  the  said  fishery  to  haul,  catch,  and  take  herring  at 
any  time  and  by  any  means,  except  by  inbarring  or  enclosing  such  herring  in 
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a  cove,  inlet,  or  other  place,  to  an  extent  not  exceeding  sixty  barrels  for  any  one 
voyage,  to  be  used  as  bait  in  prosecuting  the  said  Bank  fishery  in  the  said 
vessel.” 

Now  Sir  James  Winter  explained  that  very  frankly  as  being 
called  for  by  the  necessities  of  the  Newfoundland  bank  fishermen. 
They  had  to  have  bait,  and  accordingly  here  was  the  statute 
authorizing  them  to  take  bait  —  no  seine  limitation,  no  Sunday 
limitation — “any  law  to  the  contrary  notwithstanding.”  New¬ 
foundland  bank  fishermen  may  take  their  bait  as  best  they  can 
and  when  they  can. 

Yet  upon  the  full  length  of  the  treaty  coast  no  one  but  a  New¬ 
foundland  fisherman  is  at  liberty  to  take  bait  with  a  seine  or  herring 
trap.  Everywhere  off  the  treaty  coast  Newfoundlanders  can  take 
herring  for  any  purpose,  with  herring  traps  and  herring  .seines,  if 
they  see  fit.  And  everywhere  —  treaty  coasts  or  non-treaty  coasts 
—  Newfoundlanders  engaged  in  the  bank  fishing  may  take  their 
bait. 

Now,  there  is  a  shore  protection  statute  —  a  statute  for  the 
protection  of  Newfoundland  fishermen  against  all  the  world.  I 
do  not  know  that  they  had  Americans  particularly  in  view  in  that 
discrimination  which  they  made,  but  the  fact  that  they  did  include 
the  whole  American  treaty  coast  in  this  prohibition  would  seem 
to  indicate  it.  They  certainly  meant  to  stand  for  Newfoundland 
fishermen  against  all  the  rest  of  mankind;  and  they  did  it,  and  they 
did  it  effectively  if  the  British  theory  be  true  that  the  grant  of  the 
treaty  of  1818  to  the  United  States  is  subject  to  the  British  right 
of  legislation. 

The  Sunday  provision,  introduced  in  1876,  is  another  illus¬ 
tration.  It  was  not  religious  fervor,  because  it  did  not  prohibit 
the  taking  of  cod-fish,  and  cod-fish  is  the  great  industry  of  New¬ 
foundland.  The  great  mass  of  this  population  are  taking  cod¬ 
fish.  They  can  do  that  on  Sunday.  But  it  is  the  practice  and 
the  custom  of  the  herring  fishers  who  go  to  the  places  where 
the  herring  come  in  in  schools  to  want  their  day  in  the  week 
to  go  home  to  their  families;  and  they  do  not  want  anybody 
competing  with  them  when  they  do  go  home  to  their  families. 
And  they  put  this  prohibition  upon  this  particular  industry  to 
keep  competitors  from  taking  the  herring  while  they  wanted  to 
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stay  at  home.  They  were  not  resting  fish,  they  were  resting 
Newfoundlanders. 

Let  me  observe  here  that  this  provision  in  the  regulations  of 
1891  which  was  discovered  during  the  course  of  Sir  James  Winter’s 
argument,  and  suggested  to  him,  which  he,  with  all  his  intimate 
knowledge  of  the  situation,  did  not  know  of,  was  there  but  one 
year.  When  the  commissioner  came  to  make  up  regulations  in 
1891,  he  changed  the  old  rule  about  nets  on  Sunday.  The  old  rule 
was  that  they  could  not  set  the  nets  on  Sunday  and  they  could  not 
haul  them  on  Sunday,  but  there  was  nothing  to  prevent  their  being 
set  on  Saturday  and  left  there  to  work,  like  money  at  interest, 
while  one  slept,  to  work  all  day  Sunday  catching  fish,  and  let  them 
be  taken  out  on  Monday.  There  was  nothing  in  the  law  to  pre¬ 
vent  that  until  1891,  when  those  new  regulations  were  made.  And 
the  commissioner  making  the  regulations  put  in  that  the  nets 
should  not  be  left  in  the  water  over  Sunday.  The  next  year  it 
was  taken  out,  and  in  these  regulations  now  it  does  not  appear. 
They  have  gone  back  to  the  old  law. 

The  Sunday  provision  is  a  curious  one  in  another  way.  That 
also,  you  will  observe,  is  subject  to  the  exceptions  of  this  controlling 
Act  of  1884,  which,  notwithstanding  any  law  to  the  contrary,  gives 
the  Newfoundlander  the  right  to  take  his  bait  at  any  time  and  in 
any  way.  So  that  the  Sunday  provision  applies  only  to  bait,  and 
does  not  apply  to  Newfoundlanders  taking  bait  for  the  bank 
fishery,  but  only  to  the  persons  who,  as  Bret  Harte  says  in  one  of 
his  stories  of  life  in  a  Western  village,  are  regarded  by  the  inhab¬ 
itants  as  having  the  defective  moral  quality  of  being  foreigners. 

Then  there  is  another  interesting  circumstance  which  you  will 
find  by  looking  at  paragraph  78  of  these  same  1898  regulations, 
on  page  209  of  the  American  Case  Appendix,  at  the  end  of  the  page. 
This  enlarges  the  Sunday  prohibition,  so  that  it  applies  not  merely 
to  herring  but  to  any  bait  fish: 

“No  person  shall  between  the  hours  of  twelve  o’clock  on  Saturday  night 
and  twelve  o’clock  on  Sunday  night,  take  or  catch  in  any  manner  whatsoever 
any  herring,  caplin,  squid,  or  any  other  bait  fish,  or  set  or  put  out  any  contriv¬ 
ance  whatsoever  for  the  purpose  of  taking  or  catching  herring,  caplin,  squid 
or  other  bait  fish.  Caplin  may  be  taken  for  fertilizing  purposes  by  farmers 
or  their  employees  during  the  usual  season.” 
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That  is  to  say,  when  caplin  come  in  in  such  quantities  that 
human  nature  cannot  stand  it  and  the  farmers  can  make  good  use  of 
them  they  can  take  them  on  Sunday.  But  when  the  herring  come 
in  in  such  quantities  that  American  human  nature  cannot  stand  it, 
and  they  see  the  opportunity  to  make  their  whole  voyage  profitable 
and  support  for  themselves  and  their  families  for  the  whole  year  to 
come,  by  availing  themselves  of  the  opportunity  on  the  Sunday, 
American  human  nature  must  conform  itself  to  the  Revised  Statutes 
of  Newfoundland.  The  Newfoundlanders  are  protecting  them¬ 
selves;  they  are  giving  latitude  to  themselves  to  correspond  to 
their  own  wants  and  their  own  wishes.  The  stern  and  severe  rule 
of  exclusion  is  to  be  applied  to  the  foreigner,  whoever  he  is. 

That  ends  what  I  have  to  say  about  the  Sunday  provision.1 


The  President:  Senator  Root,  will  you  kindly  continue  your 
address?2 

Senator  Root  (resuming) :  The  next  provision  to  which  I  refer 
is  section  9  of  the  Consolidated  Statutes  of  1892  of  Newfoundland. 
It  appears  on  p.  176  of  the  United  States  Appendix.  It  will  be 
found  a  little  below  the  middle  of  that  page  (176): 

“No  person  shall,  between  the  tenth  day  of  May  and  the  twentieth  day 
of  October  in  any  year,  haul,  catch  or  take  herrings  or  other  bait  for  exportation 
within  one  mile  measured  by  the  shore  or  across  the  water  of  any  settlement 
situate  between  Cape  Chapeau  Rouge  and  Point  Enragee,  near  Cape  Raye, 
under  a  penalty  of  two  hundred  dollars”  and  so  on. 

You  will  perceive  that  this  time,  between  the  10th  May  and  the 
20th  October,  covers  the  period  during  which  bank  fishermen  would 
wish  to  resort  to  the  coast  of  Newfoundland  to  obtain  bait,  and  this 
provision  prohibits  the  taking  of  bait  by  anyone  in  any  way  within 
a  mile  of  settlements. 

There  is  a  curious  similarity  in  that  to  a  treaty  to  which  I  expect 
to  call  your  attention  hereafter  upon  another  point. 

Judge  Gray:  Will  you  point  on  the  map  where  that  is,  Senator  ? 

1  Whereupon,  at  12.15  o’clock  p.m.,  the  Tribunal  took  a  recess  until  2.15 
o’clock  P.M. 

2  Thursday,  August  4,  1910,  2.15  p.m. 
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Senator  Root:  Cape  Chapeau  Rouge  is  over  here,  near  the 
western  entrance  to  Placentia  Bay,  and  Point  Enragee  is  up  here 
quite  near  Cape  Raye,  so  that  this  covers  the  entire  southern  treaty 
coast,  and  it  also  covers  that  part  of  the  coast  which  is  in  proximity 
to  the  French  Islands  of  St.  Pierre  and  Miquelon. 

The  President:  May  I  ask  you,  Mr.  Root,  how  long  does  the 
fishing  season  on  the  banks  last  ? 

Senator  Root:  I  think  it  ends  about  November  —  October 
or  November.  The  ist  November,  I  am  told. 

The  President:  Thank  you. 

Senator  Root:  You  see  this  covers  the  practical  resort  for 
bait.  Our  vessels  leave  the  New  England  coast  about  the  ist 
March,  they  take  their  first  baiting  with  them,  or  pick  it  up  some¬ 
where  along  the  route,  along  Nova  Scotia;  but  when  they  have 
used  up  that  first  bait,  then  they  want  to  go  to  the  nearest  place 
where  they  can  get  it,  and  get  it  as  quickly  as  possible,  and  get 
back. 

I  was  about  to  refer  to  a  curious  similarity  between  this  pro¬ 
vision  and  the  treaty  of  1878  between  Austria  and  Italy,  which  I 
was  intending  to  refer  to  upon  another  point.  In  that  treaty  in 
which  Austria  accorded  rights  of  fishing  to  Italy  upon  the  Dal¬ 
matian  coast,  the  east  coast  of  the  Adriatic,  there  is  a  margin  of 
one  mile.  Treaty  rights  are  not  allowed  to  come  within  one  mile. 

These  gentlemen  here  have  made  a  new  treaty.  They  have  put 
into  their  statute  the  same  kind  of  limitation  which  Austria  put 
into  a  treaty,  protecting  these  people  who  dwell  upon  the  coast  for 
a  mile  from  all  their  settlements,  from  the  incursion  of  anyone  to 
take  bait,  protecting  their  industry,  protecting  the  sale  of  bait. 

The  next  provision  is  a  provision  relating  to  purse  seines. 

Judge  Gray:  When  you  say  there  is  a  discrimination,  will  you 
be  good  enough  to  point  out  just  what  it  is  in  that  ninth  section? 
The  President  and  myself  both  would  like  an  explanation. 

Senator  Root: 

“No  person  shall,  between  the  tenth  day  of  May  and  the  twentieth  day 
of  October  in  any  year,  haul,  catch  or  take  herrings  or  other  bait  for  exportation 
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within  one  mile  measured  by  the  shore  or  across  the  water  of  any  settlement 
situate  between  Cape  Chapeau  Rouge  and  Point  Enragee.” 

That  bars  the  Americans  from  the  convenient  and  approximate 
treaty  coast  entirely,  but  it  leaves  the  great  body  of  Newfoundland 
open,  where  the  Americans  cannot  go  —  open  to  the  taking  of  bait 
for  the  purposes  of  sale. 

Sir  Charles  Fitzpatrick:  Is  what  you  say  now  affected  at  all 
by  section  28  which  is  found  at  the  foot  of  p.  178  ? 

Senator  Root:  That  depends  upon  the  meaning  and  force 
which  they  give  to  that  clause. 

As  I  have  already  said,  it  is  quite  clear  from  the  other  evidence 
in  the  case,  when  the  original  Act  of  1862  was  passed,  I  do  not 
think  they  had  any  idea  of  its  applying  to  Americans,  but  there  did 
come  a  time  when  that  view  changed. 

Lord  Salisbury  in  his  correspondence  with  Mr.  Evarts  regarding 
the  Fortune  Bay  affair  took  the  view  that  these  statutes  did  apply 
to  Americans,  and  while  he  abandoned  the  view  that  statutes 
passed  after  the  treaty  of  1871  applied  under  that  treaty,  he  still 
maintained  that  statutes  passed  before  the  treaty  did  apply  to 
rights  under  the  treaty;  and  when  they  went  a  step  farther,  and 
Lord  Granville  wrote  his  letter  of  1880,  he  took  the  position  that 
the  statutes  of  Newfoundland  generally  applied,  and  I  do  not 
know  whether  when  they  passed  this  law  they  thought  that  this 
saving  clause  did  apply  to  Americans  or  did  not  apply. 

Sir  Charles  Fitzpatrick:  Would  that  not  appear  fairly 
obvious  ?  If  that  section  is  to  have  any  effect  whatever,  it  must 
apply  to  the  treaty  rights  of  the  Americans. 

Senator  Root:  That  it  must? 

Sir  Charles  Fitzpatrick:  Yes,  section  28;  does  it  not  say: 

“Nothing  in  this  chapter  shall  affect  the  rights  and  privileges  granted  by 
treaty  to  the  subjects  of  any  state  or  power  in  amity  with  Her  Majesty”  ? 

Senator  Root:  Well,  that  clause  is  in  all  these  statutes.  That 
clause  is  in  the  statutes  which  the  British  are  here  claiming  to 
apply  to  Americans.  It  is  in  the  statute  which  Lord  Granville 
asserted  to  apply  to  Americans.  It  is  in  the  statutes  which  were 
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the  subject  of  negotiation  to  secure  agreement  or  regulation  as 
between  Lord  Granville  and  Mr.  Blaine,  following  the  year  1880. 
And,  it  is  obvious  that  the  question  —  whether  that  applies  or 
how  far  it  applies  —  depends  upon  what  you  say  the  rights  of  the 
Americans  are;  and  if  you  say,  as  Great  Britain  now  says  here,  that 
the  rights  of  Americans  are  subject  to  the  right  of  municipal  legis¬ 
lation  by  Newfoundland,  then  application  by  them  to  American 
fishing-vessels  is  no  interference  and  has  no  effect  upon  the  rights 
and  privileges  granted  by  treaty  to  the  subjects  of  any  state  in 
amity,  and  so  on. 

Sir  Charles  Fitzpatrick:  I  did  not  quite  understand  it  that 
way.  I  was  under  the  impression  that  the  position  taken  by  those 
who  represented  Great  Britain  was  that  the  Americans  were  subject 
to  the  municipal  laws  of  the  Province  of  Newfoundland  in  so  far 
as  these  laws  did  not  violate  the  treaty  rights  of  the  American. 
That  is  what  I  have  understood  their  position  to  be  as  stated  here. 

Senator  Root:  But  when  they  come  to  say  what  the  treaty 
rights  of  the  Americans  are,  they  say,  and  the  whole  British 
argument  here  is  based  upon  the  proposition,  that  there  is  an 
implied  reservation  of  the  right  of  municipal  legislation.  And, 
if  there  is  such  an  implied  reservation,  then  the  exercise  of  the 
power  of  municipal  regulation  does  not  infringe  upon  American 
rights.  It  is  all  there,  as  to  the  construction  you  give  to  the 
treaty  grant. 

I  am  arguing  the  very  proposition  that  your  Honor  has 
put.  I  am  arguing  that  this  treaty  grant  was  a  grant  of  a 
definite  and  certain  right,  with  a  line  drawn  round  it  by  the 
terms  of  the  treaty  grant,  so  that  this  clause  would  except  — - 
must  be  deemed  to  except  —  American  vessels  from  the  appli¬ 
cation  of  such  a  statute.  But,  Great  Britain  says  that  there  is 
no  such  line,  that  the  treaty  grant  is  subject  to  the  right  of 
municipal  legislation,  subject  to  the  exercise  of  the  sovereignty 
of  Great  Britain,  that  there  is  an  implied  reservation  of  the  right 
of  municipal  legislation,  because  that  is  British  territory.  And, 
if  that  is  so,  then  the  line  for  which  I  am  contending  is  wiped  out, 
and  these  rights  are  subject  to  this  legislation,  and  this  clause 
does  not  save  them. 
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Now  I  pass  to  the  provision  about  purse  seines.  The  use  of 
purse  seines  is  prohibited. 

The  President:  May  I  ask  one  question,  sir?  A  close  season 
has  the  special  purpose  of  protecting  the  spawning  period  ? 

Senator  Root:  That  is  natural. 

The  President:  And  how  long  is  the  spawning  season?  Can 
you  tell  me  how  long  it  is? 

Senator  Root:  I  suppose  but  a  few  weeks.  Certainly  it  does 
not  last  all  winter. 

The  President:  Nor  all  summer.  Probably  not  as  long  as 
from  the  ioth  May  to  the  20th  October  ? 

Senator  Root:  Certainly  not.  Of  course,  different  fish  spawn 
at  different  times.  My  understanding  is  that  the  herring  spawn 
in  May.  Mr.  Lansing  says  they  spawn  in  May,  and  that  the 
spawning  period  lasts  about  a  month. 

Now,  I  will  refer  to  purse  seines.  A  purse  seine  is  a  kind  of 
seine  that  is  adapted  to  use  by  vessels,  as  distinguished  from  the 
seine  adapted  for  use  by  men  who  can  draw  the  seine  on  the  shore. 
It  is  simply  a  seine  with  a  cord  running  through  rings  at  the  bottom 
so  that  when  fishermen  have  to  use  it  who  have  not  any  bottom 
to  use  it  on,  who  cannot  go  ashore  and  draw  their  seines  so  that 
the  fish  will  be  kept  in  by  being  drawn  along  the  bottom,  they  can 
make  a  bottom  for  themselves  by  pulling  in  the  foot  of  the  seine. 
That  is  a  simple  little  device  to  enable  vessels  that  cannot  go  to 
shore  to  utilize  seines. 

Upon  this  general  subject  of  “seines”  I  would  like  to  call  your 
attention  to  the  report  of  Mr.  Joncas,  read  at  the  International 
Fisheries  Exhibition  in  London  in  1883.  Mr.  Joncas,  I  believe, 
was  a  Canadian. 

Sir  Charles  Fitzpatrick:  A  Canadian,  I  understand. 

Senator  Root:  At  p.  606  of  the  United  States  Counter-Case 
Appendix  he  tells  about  the  implements  used.  He  says: 

‘“The  nets  used  by  our  fishermen  are  generally  thirty  fathoms  long  by 
five  or  six  wide.’ 
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“They  are  set  in  the  evening,  and  in  the  morning  early  the  fishermen 
visit  them,  take  out  the  fish,  and  if  necessary  take  the  net  ashore  to  clean 
it.  Generally,  in  the  spring,  when  the  fishing  is  good,  each  net  will  take  from 
five  to  ten  barrels  of  fish  during  one  night. 

“But  there  is  a  much  more  expeditious  mode  of  taking  herrings  than 
with  nets,  and  that  is  with  seines.  Seines  for  this  purpose  must  be  of  large 
dimensions,  say  from  one  hundred  to  one  hundred  and  fifty  fathoms  long, 
by  from  eight  to  eleven  fathoms  wide,  with  braces  of  two  hundred  fathoms 
long.  These  seines  are  expensive  and  require  many  hands  to  work  them,  so 
that  it  is  not  every  fisherman  that  can  have  one.  There  are  also  the  purse 
seines  which  are  used  to  fish  the  herrings  on  the  banks,  sometimes  twenty 
and  thirty  miles  from  the  shore.” 

Now,  you  will  see  that  all  this  legislation,  while  directed  at  the 
seine,  is  protection  of  those  on  shore.  The  fishermen  Sir  James 
Winter  and  other  counsel  told  us  about,  who  live  in  their  little 
fishermen’s  huts,  who  have  little  capital,  who  have  a  hard  life  — 
and  they  must  elicit  the  sympathy  of  everyone  (they  certainly 
have  mine)  —  they  have  not  the  money  to  buy  expensive  seines, 
either  the  ordinary  kind  of  seine  or  purse  seines,  and  they  feel  a 
natural  antipathy  to  the  people  who  come  from  a  distance  with 
these  more  efficacious  implements  for  the  taking  of  fish,  and  taking 
their  bread  and  butter  out  of  their  mouths.  The  purse  seine,  Sir 
James  Winter  very  frankly  told  us,  is  objectionable  because  it  is 
more  efficacious  than  other  kinds  of  seines.  It  is  also  more  expen¬ 
sive.  It  is  more  peculiarly  the  implement  of  the  foreigner  who 
comes.  No  one  can  complain  of  the  shore  fishermen  having  that 
feeling.  Putting  ourselves  in  their  places,  how  should  we  feel, 
dependent  for  the  support  of  our  families  upon  taking  fish  as  they 
come  into  the  shallow  waters  of  our  bays  and  inlets,  to  see  great 
fishing-vessels  coming,  whether  from  France,  from  New  England, 
or  from  Canada,  with  the  most  modern  and  approved  appliances, 
and  taking  the  fish  before  they  get  in  to  us,  instead  of  coming  in 
to  buy  the  fish  from  us  ? 

I  am  not  going  into  the  question  here  as  to  whether  there  is 
any  other  reason  against  the  use  of  a  purse  seine  than  that  it  is 
more  efficacious.  I  am  not  going  into  the  discussion  of  the  ques¬ 
tion  as  to  whether  purse  seines  are  injurious  to  fish,  or  any  kind 
of  seines  injurious  to  fish.  I  am  endeavoring  to  show  to  your 
Honors  that  this  is  another  step,  together  with  those  I  have  already 
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mentioned,  in  which  the  protection  of  the  shore  fishery  against  the 
vessel  fishery  is  embodied  in  the  policy  of  the  government  of  New¬ 
foundland.  The  question  whether  a  purse  seine  has  any  other 
objection  than  its  efficacy  still  must  be  determined  by  experts,  for 
whom  we  have  asked,  and  whose  appointment  I  understand  our 
friends  upon  the  other  side  have  objected  to. 

Another  statute  which  is  not  referring  to  herring  fishery,  or 
bait,  but  which  breathes  the  same  spirit,  is  the  prohibition  against 
the  use  of  bultows  on  the  south  shore.  That  is  to  be  found  in  its 
present  form  in  section  62  of  the  Regulations  of  1908,  into  which 
it  comes  from  some  period  in  the  past,  on  p.  208: 

“No  bultows  shall  be  used  on  the  fishing  grounds  from  Cape  La  Hume 
to  Cape  Ray,  both  inclusive,  in  the  district  of  Burgeo  and  La  Poile.” 

Cape  La  Hune  was  the  limit  of  one  of  the  other  provisions,  just 
east  of  the  end  of  the  treaty  coast.  Now  Sir  James  Winter  has 
told  us  that  the  only  place  on  Newfoundland  itself  where  cod-fish 
are  taken  in  any  considerable  number  is  on  the  south  coast.  The 
way  cod-fish  may  be  taken  is  with  the  hand  lines,  by  the  shore 
fisherman,  or  with  traps,  which,  as  described  by  Sir  James  Winter, 
are  those  having  four  sides,  set  down  to  the  bottom,  with  a  leader 
that  runs  up  to  the  shore,  so  that  as  fish  pass  alofig  the  shore  they 
run  against  this  leader,  that  is,  a  net  running  up  to  the  shore,  they 
run  against  that,  and  follow  that  along  down,  and  go  into  the  trap, 
and  there  they  are  when  the  fisherman  goes  out  in  the  morning. 
That  is  purely  the  shore  fisherman’s  concern.  He  sets  it  out  from 
the  shore.  It  is  not  a  vessel  fisherman’s  plan.  The  way  in  which  the 
vessel  fishermen  take  cod-fish  on  this  south  shore,  and  also  upon 
the  Labrador  shore,  is  by  the  bultow,  these  long  lines;  and  here  is 
the  provision  which  prohibits  the  use  of  that  kind  of  fishing  on  the 
very  coast  and  the  only  part  of  the  coast  to  which  Americans  may 
resort  for  cod-fishing  purposes.  There  are  other  little  places,  where 
there  are  local  regulations,  where  there  is  a  similar  prohibition, 
depending,  as  Sir  James  said,  on  local  option,  people  wanting  to 
keep  anybody  else  from  coming  and  interfering  with  their  fisheries. 

You  see  they  are  protecting  the  shore  fishermen  against  people 
coming  from  outside. 

When  you  get  up  on  to  the  Labrador  coast  there  is  another 
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provision  contained  in  the  very  next  section  on  p.  208.  That 
section  provides: 

“No  person  shall  place  in  the  waters  of  the  Labrador  Coast,  any  cod- 
trap,  or  cod-trap  leader  or  mooring,  nor  shall  it  be  lawful  for  any  person  to 
put  out  any  contrivance  whatsoever  for  the  purpose  of  securing  a  trap-berth 
on  that  portion  of  the  coast:  —  From  Blanc  Sablon  to  Gull  Island,  near  the 
north-east  point  of  Square  Island,  before  noon  of  the  first  day  of  June.” 

Then  in  regard  to  another  portion  of  the  Labrador  coast,  before 
the  5th  of  June;  another  the  10th  June;  another  before  the  20th 
June,  and  so  on  down  to  the  10th  July. 

So  that  the  times  for  setting  these  cod-traps  and  cod-trap  leaders, 
which  are  used  by  the  Newfoundland  fishermen  on  the  Labrador 
coast  for  the  taking  of  cod-fish,  are  set  at  different  dates  from  the 
1st  June  to  the  xoth  July. 

That  is  supposed  to  prevent  anybody  from  coming  in  and  tak¬ 
ing  an  unfair  advantage,  and  getting  a  location  for  his  cod-traps. 
You  will  notice  it  refers  not  only  to  placing  the  cod-traps,  but  to 
placing  any  contrivance  for  the  purpose  of  securing  a  trap-berth. 

There  are  other  provisions  which  make  it  possible  for  a  man  to 
take  and  hold  a  cod-trap  berth  by  putting  up  poles.  That  is 
regulated  in  section  54  of  the  same  regulation  which  appears  on 
p.  206: 

“Two  poles  or  buoys  moored  to  indicate  the  position  in  which  it  is  intended 
a  cod-trap  is  to  be  set,”  and  so  on. 

That  is  a  regulation  of  Newfoundland  fishing  with  reference 
to  the  securing  of  these  locations  for  the  taking  of  cod-fish  and, 
of  course,  by  the  10th  July  the  great  army  of  Newfoundland  cod- 
fishermen,  who  go  to  the  Labrador,  have  got  up  there  and  they 
have  got  their  cod- traps  set  and  their  cod-trap  location  pre-empted. 
Then,  on  p.  209: 

“No  bultows  or  trawls  shall  be  used  before  the  fifteenth  day  of  August 
in  any  year  on  the  fishing  grounds  within  three  miles  of  the  Coast  of  Labrador 
or  Islands  on  said  Coast  between  a  line  to  be  drawn  south-east  from  Cape 
Charles  and  a  line  drawn  from  east  and  West  from  White  Islands  in  Domino 
Run.” 

That  is  from  a  line  somewhere  down  here  (indicating  on  map) 
running  up  off  this  map.  So  that  the  best  location  for  taking  cod- 
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fish  is  pre-empted  for  nearly  two  months  by  the  Newfoundland 
fishermen  with  his  cod-trap  and  contrivances  before  the  American 
fisherman,  who  uses  the  bultow,  is  at  liberty  to  go  up  on  that  coast 
and  set  out  his  bultow.  When  he  gets  there  he  finds  the  places 
where  he  would  put  his  bultows  for  the  purpose  of  taking  cod-fish 
pre-empted  by  the  cod-traps,  again  protecting  the  shore  fisherman 
as  against  the  vessel  fisherman. 

As  I  have  said  before,  I  am  not  blaming  these  people  for  wanting 
to  protect  themselves,  but  that  is  what  they  are  doing  and  the  effect 
of  it  all  is  to  substitute  a  fishery  dictated  by  the  wants,  the  opinions, 
the  local  option  of  these  dwellers  in  these  little  fishing  communities 
along  the  coasts  for  the  great  fishing  interests  you  have  illustrated 
upon  the  shores  of  Holland  and  Scotland,  to  substitute  the  little 
humble  fishers’  daily  tale  of  fish  for  a  great  fishery  such  as  that  which 
has  built  up  the  power  and  strength  of  Holland,  and  is  one  of 
the  great  sources  of  the  wealth  of  Scotland,  England,  and  Ireland 
to-day. 

That  is  prohibited  to  us  because  these  laws  are  the  laws  of  shore 
fishermen,  dictated  by  their  wants  and  unrestrained  by  the  large 
considerations  which  would  apply  to  the  whole  of  this  fishery  if  it 
were  the  fishery  of  a  single  nation  and  a  single  government  were 
to  weigh  in  the  balance  the  broader  and  the  narrower  interests. 

Now,  we  come  to  still  further  expressions  of  purpose,  a  little 
different  in  origin,  not  originating  with  the  fishermen,  but  originat¬ 
ing  with  the  government  of  Newfoundland.  This  has  reference 
to  Sir  Robert  Bond’s  Question  Six  proposition.  He  has  discovered 
that  the  Americans  are  not  at  liberty  to  go  into  any  bays,  or  har¬ 
bors,  or  inlets,  or  creeks  on  the  coast  of  Newfoundland,  and  it  is  his 
purpose,  he  says,  to  keep  them  out.  I  read  from  p.  414  of  the  United 
States  Counter-Case  Appendix.  He  says: 

“  I  venture  to  go  further  than  the  learned  counsel  for  the  United  States 
in  his  admission”  — 

he  is  referring  to  an  admission  made  in  the  Halifax  Case  — 

“and  to  express  the  opinion,  after  very  careful  consideration,  that  American 
fishermen  not  only  have  no  right  to  land  and  seine  herrings,  but  they  have 
no  right  to  enter  into  the  harbors,  creeks,  or  coves  from  Cape  Ray  to  Rameau 
Islands,  and  from  Cape  Ray  to  Quirpon  Islands,  for  the  purpose  of  buying 
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herrings  or  fishing  for  them.  ...  If  the  position  that  I  have  take  up  in  regard 
to  this  section  of  the  coast  of  this  colony  is  correct,  the  exclusive  rights  to 
the  winter  herring  fishery  are  under  the  British  flag  to-day,  and  always  have 
been  so  ever  since  the  dominion  of  the  British  flag  was  first  established  in 
North  America.” 

I  am  not  at  this  moment  going  to  take  up  the  argument  of 
Question  Six.  I  refer  to  the  attitude  of  the  government  of  New¬ 
foundland  upon  it  as  one  of  the  group  of  circumstances  illustrating 
the  spirit  and  purpose  of  the  government  of  Newfoundland.  It 
is  set  up  here  to  be  the  judge  of  our  rights,  and  it  is  to  be  the 
judge  of  our  rights  unless  our  construction  of  this  treaty,  which 
makes  a  definite  line,  be  a  correct  construction. 

Sir  Robert  Bond,  says  the  counsel,  has  been  turned  out  of  office. 
Aye,  but  the  government  of  Newfoundland  is  here  by  counsel 
asserting,  maintaining,  the  attitude  of  Sir  Robert  Bond.  Says 
Sir  James  Winter: 

“But  the  fact  that  the  question  is  now  raised  for  the  first  time  is  because, 
up  to  the  present  time,  they  have  never  done  cod-fishing,  as  it  was  expected 
and  contemplated  when  the  treaty  was  made,  and  they  now  come  in  to  prose¬ 
cute  a  business  to  which  the  Newfoundland  government,  at  any  rate,  very 
strongly  object,  namely,  the  fishing  for  herring  in  the  bays  on  the  west  coast.” 

I  am  reading  from  p.  3582  of  the  typewritten  Argument  [p.  597, 
supra].  Sir  James  proceeds: 

“When  they  set  up  this  claim  for  the  first  time  it  becomes  necessary  to 
inquire  strictly  into  their  legal  rights.  Then,  for  the  first  time,  we  examine 
into  their  title  deeds  to  see  what  their  title  is  to  exercise  this  new  fishery,  to 
carry  on  a  new  business  which  it  is  the  object  and  purpose  of  the  Newfound¬ 
land  government,  for  the  present  at  any  rate,  to  prohibit  altogether.” 

Nor  is  it  a  new  purpose,  a  new  policy  with  Sir  Robert  Bond. 
That  very  excellent  gentleman’s  name  has  come  into  prominence 
in  the  discussion  because  it  happened  to  be  he  who  made  this  great 
discovery,  which  discovery  was  but  one  of  the  incidents  of  the 
execution  of  that  policy.  In  his  speech  of  the  12th  April,  1905, 
reading  from  p.  413  of  the  United  States  Counter-Case  Appendix, 
I  find  Sir  Robert  Bond  saying: 

“My  memory  as  a  member  of  this  Legislature  goes  back  now  for  nearly 
a  quarter  of  a  century,  and  I  do  not  remember  that  the  position  was  ever 
before  taken  in  this  house  that  our  fishermen  could  not  compete  with  either 
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the  American  or  French  fishermen  on  an  equal  footing.  The  object  of  every 
bill  that  has  been  introduced  into  this  Legislature  in  relation  to  foreign  fisher¬ 
men  has  been  with  the  sole  view  to  bring  about  an  alteration  in  the  foreign 
bounty  system  or  the  reduction  of  prohibitive  duties.” 

I  am  not  finding  fault  with  Sir  Robert  Bond  or  with  Newfound¬ 
land  for  attempting  to  bring  about  a  change  in  the  bounty  system 
or  in  the  protective  duties  of  another  country.  I  am  urging  upon 
you  that  this  is  not  the  attitude  of  a  judge,  that  that  purpose  which 
has  inspired  the  consistent  policy  of  the  government  of  Newfound¬ 
land  for  a  quarter  of  a  century,  as  Sir  Robert  Bond  says,  is  wholly 
inconsistent  with  what  my  honorable  friends  on  the  other  side  call 
the  fair  regulation  of  our  rights.  I  am  saying  that  if  there  is  no  fine 
of  demarcation  set  by  this  treaty  grant  upon  our  rights,  but  they 
are  left  to  the  unrestrained  judgment,  the  discretion,  the  legislative 
authority  of  the  government  of  Newfoundland,  our  rights  are  gone; 
and  all  this  right,  for  which  John  Adams  was  willing  to  refuse  peace, 
for  which  John  Quincy  Adams  threatened  war  to  Bagot  in  1816, 
was  an  idle  fantasy,  a  delusion,  unprotected  by  the  terms  of  the 
instrument  they  were  so  insistent  upon. 

Still  further,  what  is  the  meaning  of  these  laws  about  the  employ¬ 
ment  of  Newfoundland  fishermen,  about  the  shipment  of  New¬ 
foundland  fishermen,  or  of  any  fishermen  within  the  jurisdiction? 
What  is  the  meaning  of  the  provisions  of  the  Acts  of  1905  and  1906  ? 
They  do  not  relate  to  the  purchase  of  bait.  Here  the  two  lines 
come  together.  They  relate  to  the  taking  of  fish.  Let  us,  for  the 
present,  assume  that  they  were  justified  —  under  some  construc¬ 
tion  of  the  treaty  they  would  be  justified  —  let  us  assume  that 
Newfoundland  had  a  perfect  right  to  prohibit  the  shipment  of  any 
sailor,  of  any  fisherman  in  a  fishing  crew  within  the  territory  of 
Newfoundland,  let  us  assume  that  they  had  a  right  to  prohibit  any 
British  subject  from  fishing  from  an  American  vessel  within  the 
territory  of  Newfoundland,  let  us  assume  that  they  had  a  right  to 
prohibit  any  Newfoundlander  to  go  outside  of  Newfoundland 
territory  for  the  purpose  of  shipping  upon  an  American  vessel  — 
why  did  they  do  it?  They  did  it  for  no  other  purpose,  or  conceiv¬ 
able  purpose,  than  to  limit,  restrict,  interfere  with,  and  prevent  the 
successful  prosecution  of  the  American  fishery.  It  was  the  spirit 
of  competition,  it  was  the  determination  to  destroy  a  competitor’s 
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enterprise  that  dictated  these  laws.  Granted,  if  you  please,  that 
they  had  a  perfect  legal  right  to  make  those  provisions,  they  ex¬ 
hibited  the  spirit  which  I  am  discussing,  and  it  was  exhibited  in 
their  regulation  of  our  fishery  as  well  as  in  the  particular  statute  to 
which  I  refer. 

We  are  not  without  much  evidence  as  to  this  spirit  and  purpose. 
It  was  intense,  it  was  controlling,  it  made  the  government  of  New¬ 
foundland  willing  to  ignore  the  interests  and  wishes  of  their  own 
fishermen.  It  was  not  a  fisherman’s  policy,  but  it  was  a  trading 
policy  which  was  outcropping  for  the  benefit  of  the  great  fishing 
and  trading  firms  of  St.  John’s,  and  it  was  the  same  policy  which 
led  Great  Britain  into  the  statutes  which  you  have  read,  that 
endeavored  to  keep  Newfoundland  unpopulated  and  inflicted 
penalties  upon  people  endeavoring  to  live  in  Newfoundland  and 
fish  —  a  roast  when  they  wanted  raw  and  a  raw  when  they  wanted 
roast  policy.  Here  is  the  way  in  which  the  fishermen  looked  at  it, 
United  States  Counter-Case  Appendix,  p.  380.  The  fishermen  of 
the  Ferryland  district  —  observe,  not  on  the  treaty  coast  —  send 
a  petition  to  the  Legislature  in  which  they  say: 

“That  your  petitioners  are  engaged  in  the  cod-fishery  on  the  southern 
shore,  and  until  two  years  ago  added  to  their  earnings  from  that  avocation 
by  the  sale  of  bait  to  American  vessels. 

“That  this  bait  business  was  one  which  enabled  your  petitioners  to  earn 
considerable  money,  and  that  the  visits  of  these  American  vessels  resulted 
in  the  circulation  of  considerably  larger  amounts  to  the  sale  of  ice,  stores, 
fishing  outfits,  shipping  men,  and  proving  a  means  of  circulating  at  least 
$40,000  per  year  to  the  people  of  this  district.” 

They  strenuously  object  to  this  new  policy  of  the  government 
of  Newfoundland  in  so  far  as  that  branch  of  it  goes  which  is  con¬ 
cerned  with  preventing  the  sale  of  bait.  They  say: 

“That  this  traffic  has  become  so  profitable  to  the  people  of  these  Nova 
Scotia  ports  that  they  are  advocating  the  abolishing  of  the  license  fees  alto¬ 
gether,  and  allowing  free  entry  to  the  American  fishermen,  without  any  restric¬ 
tions,  for  the  sake  of  the  trade  they  bring.  .  .  . 

“And  that  your  petitioners,  therefore,  humbly  pray  that  this  Legislature 
in  its  wisdom  will  terminate  the  present  policy  of  hostility  towards  the  Ameri¬ 
can  fishermen,  and  return  to  that  under  which  the  people  of  this  district  and 
other  districts  of  the  Colony  were  able  to  earn  food  for  their  families  by  carry¬ 
ing  on  legitimate  traffic  with  the  Americans,  instead  of  being,  as  they  are  now, 
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obliged  to  emigrate  to  foreign  lands  to  obtain  a  livelihood  denied  them  at 
home.” 

The  Bay  of  Islands  fishermen  held  a  monster  mass  meeting,  in 
which  they  passed  a  resolution  protesting  against  the  new  policy. 
They  say,  at  p.  386  of  the  United  States  Counter-Case  Appendix: 

“We  beg  to  state  most  emphatically  that  the  people  of  this  coast  are 
unanimous  in  condemning  this  policy  as  one  which  is  injurious  to  the  best 
interests  of  the  Colony  as  a  whole,  and  ruinous  to  the  livelihood  of  the  people 
of  this  Western  Coast.” 

Governor  MacGregor,  forwarding  that  in  a  letter  of  the  4th  of 
April,  1907,  to  the  Colonial  Office,  says  that  the  newspaper  which 
reports  it  represents  that  this  resolution  was  adopted  at  a  meeting 
which  was  well  attended  and  that  “the  resolution  was  adopted 
with  practical  unanimity,  and  expresses  the  deliberate  opinion  of 
the  community.”  There  was  a  protest  from  Bonne  Bay,  which 
appears  at  p.  389.  The  fishermen,  in  what  they  say,  point  to  the 
real  origin  of  this  policy: 

“If  ever  the  Americans  are  effectually  excluded,  it  may  be  that  the  West 
Coast  merchants  who  engage  in  the  Bank  fishery  will  come  to  the  front;  but 
before  killing  the  goose  that  laid  the  golden  egg  the  substitute  or  successor 
should  have  been  found.” 

Governor  MacGregor  writes,  p.  390: 

“At  the  same  time  it  is  impossible  to  conceal  from  oneself  the  fact  that 
the  people  of  Bonne  Bay  and  of  Bay  of  Islands  are  those  that  are  most  directly 
interested  in,  and  dependent  on,  this  particular  herring  fishery,  in  which  prac¬ 
tically  no  others,  except  the  people  of  St.  George’s  Bay,  participate.” 

There  were  a  number  of  others  that  I  will  not  detain  you  upon. 
Mr.  Elder  has  read  to  you  what  Sir  James  Winter  said  in  a  formal 
public  interview  regarding  this  policy  as  being  a  policy  directed 
against  the  interests  and  against  the  protests  of  the  fishermen  them¬ 
selves.  Now,  here  is  the  explanation  of  it  —  United  States  Counter 
Case  Appendix,  p.  446.  Sir  Robert  Bond  reads,  in  his  speech  to 
the  Newfoundland  Legislature,  a  communication  which  he  has 
received,  dated  the  23rd  March,  1905,  signed  by  a  list  of  merchants 
of  St.  John,  and  containing  this  resolution: 

“ Resolved ,  That,  in  the  opinion  of  the  meeting,”  — 
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it  seems  they  had  had  a  meeting — 

“it  is  expedient  and  highly  important  that  immediate  steps  should  be  taken 
to  prohibit  American  fishermen  from  obtaining  supplies  of  bait  fishes  in  the 
harbors  or  upon  the  coast  of  Newfoundland,  and  that  a  copy  of  these  resolu¬ 
tions,  bearing  signatures,  be  forwarded  forthwith  to  the  Right  Honorable 
Sir  Robert  Bond.” 

On  the  preceding  page,  445,  he  quotes  the  Hon.  Edgar  Bowring, 
of  the  firm  of  Bowring  Brothers,  Limited,  as  follows: 

“The  Hon.  Edgar  Bowring,  of  the  firm  of  Messrs.  Bowring  Brothers, 
Limited,  than  whom  there  is  no  firm  in  the  colony  more  largely  interested  in 
the  fisheries,  addressed  me  a  letter  in  reply,  in  which  the  following  occurs: 

“‘I  have  to  say  that  I  think  it  is  of  paramount  importance  that  the  gov¬ 
ernment  should  take  immediate  steps  to  prevent  the  Americans  from  obtaining 
bait  supplies.’” 

There  are  many  other  places  in  the  record  which  show  that  this 
is  a  trade  policy  pursued  as  against  the  fishermen’s  interests,  and 
I  beg  you  to  bear  in  mind  that  that  policy  is  a  policy  that  cannot  be 
carried  out  except  by  both  preventing  the  purchase  and  preventing 
the  taking  of  bait  fish.  Of  course  the  great  trading  firms  of  New¬ 
foundland  do  not  want  our  competition  with  their  source  of  supply. 
Until  the  American  fishing-vessels  came  to  buy  from  those  poor 
fellows  on  the  shore,  the  trading  firms  of  Newfoundland  had  the 
fishermen  in  their  hands;  they  could  dictate  the  price,  they  could 
give  as  many  gallons  of  molasses  or  as  many  rubber  boots  or  oilers 
to  the  fisherman  for  every  quintal  of  fish  he  brought  in  as  they 
pleased;  but  now,  with  the  American  competition,  the  fisherman 
gets  his  opportunity  of  making  his  price.  If  he  can  get  a  better 
price  from  the  Americans  he  sells  to  them  instead  of  selling  to  the 
Newfoundland  firms;  and  we  find  in  Captain  Anstruther’s  report 
a  communication  stating  that  some  sell  to  the  Newfoundland 
traders  and  some  to  the  Americans,  not  to  accommodate  the 
Americans,  but  because  they  get  a  better  price.  It  is  for  the 
interest  of  the  trader  to  prevent  competition,  it  is  for  the  inter¬ 
est  of  the  fishermen  to  have  competition;  but  the  government 
of  Newfoundland,  answering  to  the  impulse  of  the  trader,  shows 
.  its  purpose  not  of  fairly  regulating  the  fisheries,  but  of  preventing 
the  Americans  from  having  bait  for  the  bank  fishery  in  order  to 
compel  a  commercial  concession,  and  also  shows  that  for  that 
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purpose  it  is  willing  to  ride  down  and  over  the  interests  of  the 
fisherfolk  for  whom  our  sympathies  are  invoked  here. 

Not  only  that,  but  they  are  willing  to  flout  the  power  of  England. 
In  a  score  of  communications  which  have  been  read  to  you  here 
and  in  which  Sir  William  MacGregor  addressed  the  Colonial  Office 
he  advisedly  used  the  expression:  “My  responsible  advisers’  think 
so  and  so,  that  wise  and  capable  man  excluding  himself  from  par¬ 
ticipation.  In  the  score  of  communications  that  appear  in  this 
record  the  colony  of  Newfoundland  treats  the  government  of 
Great  Britain  with  scant  courtesy,  with  persistent  condemnation, 
and  in  a  contumacious  spirit.  They  are  willing  to  violate  the  tra¬ 
ditional  policy  of  the  British  Empire,  so  designated  here,  which 
never  permitted  the  withdrawal  from  France  of  the  ordinary  trad¬ 
ing  privileges  as  to  the  purchase  of  bait.  They  are  willing  to  do 
that  for  this  sole  purpose,  that  involves  necessarily  the  prevention 
of  our  fishing  rights  under  the  treaty  of  1818  as  well  as  the  preven¬ 
tion  of  our  purchase  under  the  ordinary  comity  of  nations. 

And  Sir  James  Winter  does  not  hesitate  to  say,  after  his  review 
of  the  whole  situation,  that  the  American  treaty  right  is  worthless. 
After  discussing  this  Question  No.  6  the  President  says  that  it  was 
worthless  as  regards  herring,  and  Sir  James  Winter  says:  Yes,  it  is 
to  a  certain  extent  worthless  as  regards  herring,  and  practically 
also  worthless  as  regards  cod-fish  on  that  part  of  the  coast. 

Sir  Robert  Bond  of  course  boldly  avows  the  same  position  in 
1905  in  the  extract  relating  to  Newfoundland  being  the  mistress 
of  the  northern  seas.  She  is  mistress,  his  proposition  is;  and  if  the 
British  theory  of  this  grant  is  right,  so  she  is.  If  we  are  prevented 
from  buying  and  we  are  prevented  from  taking,  we  hold  this  great 
industry  upon  the  banks  at  their  will  and  in  their  power,  and  I 
suppose  we  must  abandon  it  or  we  must  pay  over  again  for  the 
opportunity  of  getting  bait  to  prosecute  the  industry. 

I  am  not  going  to  discuss  protective  tariffs.  We  have  a  tariff 
policy  under  our  system  of  government.  The  national  govern¬ 
ment  is  practically  assigned  to  indirect  revenues,  the  field  of  direct 
revenues  is  practically  occupied  by  the  separate  states  for  local 
purposes,  and  in  the  raising  of  revenues  by  indirect  means  we  have 
built  up  a  tariff  and  we  have  applied  to  it  a  principle  which  largely 
obtains  now  throughout  the  world,  that  we  shall  raise  our  revenue 
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by  putting  our  duties  upon  such  things  as  involve  competition  with 
our  industries  at  home. 

I  do  not  think  we  are  open  to  the  charge  of  being  very  selfish, 
because  we  have  opened  our  shores  and  all  the  wealth  of  our  country 
to  the  millions  of  all  the  nations  of  Europe.  We  have  given  to  them 
freely,  without  thought  of  their  competition,  of  all  the  benefits  that 
the  richness  of  our  land  and  the  security  of  our  government  could 
afford;  but  we  have  said  that  in  raising  our  necessary  revenue  we 
will  impose  the  tax  so  that  it  shall  contribute  to  the  good,  the  cloth¬ 
ing,  the  prosperity  of  those  who  come  to  us.  And  I  submit  that 
there  ought  not  to  be  a  construction  put  upon  this  treaty  which 
will  deprive  us  of  the  benefit  of  it  unless  we  are  willing  to  buy  the 
benefit  over  again,  by  changing  the  general  fiscal  policy  of  our  gov¬ 
ernment  for  the  benefit  of  the  government  of  Newfoundland. 

I  pass  to  another  proposition,  passing  off  the  narrow  field  of  the 
particular  situation  in  which  we  are  involved  in  Newfoundland 
through  the  execution  of  this  purpose  that  could  be  executed  only 
by  destroying  our  treaty  right,  to  a  more  general  consideration. 
It  is  that  this  situation  is  the  situation  that  must  always  be  antic¬ 
ipated  in  the  case  of  grants  of  this  character  —  I  mean  of  this 
generic  character;  grants  which  constitute  a  perpetual  burden 
granted  to  one  country  upon  the  territory  of  another. 

A  question  has  been  raised  as  to  why  such  grants  need  exemp¬ 
tion  from  the  power  of  municipal  regulation  and  limitation  by 
municipal  legislation,  while  trading  rights  do  not.  It  is  because  of 
the  ingrained,  innate  distinction  between  the  two.  Trading  rights 
are  temporary.  The  vast  number  of  trading  treaties  all,  so  far  as 
I  know,  are  temporary.  When  circumstances  change  they  expire. 
They  are  made  for  such  periods  that  no  change  is  to  be  anticipated. 
One  can  make  an  agreement  for  ten  years,  five  years,  or  perhaps 
for  fifteen  or  twenty  years,  forecasting  what  the  course  of  develop¬ 
ment  may  be,  and  with  reasonable  certainty  that  no  change  of 
conditions  will  make  a  stipulation  that  is  advantageous  to  one’s 
country  to-day  disadvantageous  before  the  period  ends.  They 
are  reciprocal  and  mutually  beneficial.  An  undue  restriction  upon 
one  side  immediately  meets  with  some  restriction  upon  the  other 
side;  and  the  advantage  that  is  obtained  by  one  country  cannot 
be  restricted,  limited,  modified,  changed,  taken  away,  in  whole  or 
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part,  without  a  similar  treatment  derogating  from  or  taking  away 
the  advantage  to  the  other  country.  All  the  conditions  of  the  trad¬ 
ing  right  urge  the  people  of  each  country  towards  its  preservation 
and  continuance  in  its  full  force,  because  upon  the  preservation  of 
the  other  country ’s  benefits  depends  the  preservation  of  their  own 
benefits.  But  a  right  like  this,  perpetual  as  against  all  the  chang¬ 
ing  conditions  of  the  changing  years,  always  a  burden,  is  sure  to 
become  vexatious,  the  cause  of  irritation  and  of  resentment,  with 
no  interest  on  the  part  of  the  people  of  the  country  on  which  the 
burden  rests  for  its  preservation,  for  nothing  more  comes  to  them. 
The  trading  right  in  its  nature  urges  to  preservation.  The  perpet¬ 
ual  burden  in  its  nature  urges  to  destruction.  And  the  course  of 
conduct  on  the  part  of  the  government  of  Newfoundland  which  I 
have  been  detailing,  without  criticism  or  condemnation,  is  but  the 
subjection  of  our  right  to  the  inevitable  working  of  human  nature 
which  must  apply  to  every  such  right  as  this,  and  which  must  de¬ 
mand  for  the  efficacy  of  the  grant  of  the  right  an  exemption  from 
the  opportunity  for  municipal  legislation  to  control,  limit,  restrict, 
or  modify  the  right. 

The  President:  If  I  understand  you  well,  Mr.  Senator  Root, 
you  base  the  claim  that  this  right  is  quite  of  an  exceptional  char¬ 
acter,  that  it  is  different  from  the  regular  treaty  rights,  on  its 
perpetuity  ? 

Senator  Root:  It  is  different  from  the  regular  treaty  rights 
of  trading,  for  instance,  the  kind  of  rights  that  I  am  speaking  about, 
in  two  respects:  one  that  it  is  perpetual  and  therefore  must  meet 
the  changing  conditions  of  the  country  to  which  it  applies,  and  the 
other  that  it  is  a  one-sided  burden. 

Judge  Gray:  That  it  is  unilateral. 

Senator  Root:  That  it  is  unilateral  and  has  to  sustain  it,  no 
continuing  benefit  whatever  coming  to  the  country  upon  which  it 
is  a  burden. 

The  President:  How  would  it  have  been  with  the  rights  of 
the  American  fishermen  in  British  territorial  waters  according  to 
the  treaties  of  1854  and  1871?  Were  these  rights  the  same  or 
were  they  different? 
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Senator  Root:  They  were  different  in  respect  of  the  necessity 
in  regard  to  which  I  am  speaking  now.  In  the  making  of  temporary 
and  reciprocal  fishing  arrangements  there  is  not  the  imperative 
necessity  for  exemption  from  regulation  that  there  is  regarding  a 
right  of  this  kind,  and  that  is  one  of  the  reasons  why  many  compe¬ 
tent  writers  of  authority  do  not  apply  the  doctrine  of  servitudes  to 
temporary  treaties. 

The  President:  So  your  conclusion  would  be  that  the  Ameri¬ 
can  fishermen,  under  the  treaties  of  1854  and  1871,  were  not 
exempted  ? 

Senator  Root:  No;  I  beg  pardon.  I  do  not  think  that.  I 
think  they  stood  upon  the  same  ground.  I  think  they  were  ex¬ 
empted  from  the  power  of  legislation,  but  the  urgent  necessity  for 
exemption  which  applies  here  did  not  apply  to  those  treaties.  I 
shall  take  up  the  nature  of  the  right  hereafter,  and  of  course  the 
right  might  have  existed,  although  it  might  not  have  been  necessary 
for  it  to  exist.  If  one  were  arguing  the  question  whether  the  exemp¬ 
tion  existed  under  those  treaties,  one  would  not  have  the  ground 
of  argument  which  I  have  just  been  urging  regarding  the  treaty  of 
1818,  that  is  all. 

The  President:  There  would  be  another  basis? 

Senator  Root:  There  would  be  another  basis  which  applies 
both  to  the  treaty  of  1818  and  to  those,  but  this  basis  of  argument 
would  be  wanting. 

The  President:  Yes. 

Senator  Root:  It  might  well  be  that  one  could  find  the  exemp¬ 
tion  here  and  not  find  it  there,  although  I  think  that  it  exists  in 
both  cases. 

The  President:  In  the  American  Argument  it  is  in  some  place 
expressed  that  the  treaty  of  1871,  in  its  grant  of  fishing  rights,  is 
in  effect  the  same  as  the  treaty  of  1818. 

Senator  Root:  Yes.  I  suppose  that  is  designed  to  refer  to 
the  terms  of  the  grant. 

The  President:  Yes.  It  refers  to  the  terms  of  the  grant. 
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But,  therefore,  one  might  conclude  that,  also  under  the  treaty  of 
1854  and  1871,  American  fishermen  were  exempted  from  the  British 
regulations. 

Senator  Root:  I  think  they  were;  but  not  on  this  ground. 

The  President:  Not  on  this  ground,  because  these  treaties 
were  not  perpetual  ? 

Senator  Root:  Precisely. 

The  President:  And  were  not  unilateral? 

Senator  Root:  Precisely. 

I  have  said  something  about  sympathy  with  the  Newfoundland 
fishermen.  Of  course  one  cannot  help  it.  This  is  a  burden.  But 
there  is  a  right  way  and  there  is  a  wrong  way  to  get  rid  of  a  burden. 
The  right  way  is  to  do  as  Great  Britain  did  with  France  —  make 
a  new  agreement  with  her,  and  to  the  extent  that  the  burden  is 
relieved  by  cutting  down  the  right  that  was  burdensome,  to  make 
compensation  for  it,  as  she  did  in  1904.  The  wrong  way  is  to  do 
what  is  being  done  here,  to  whittle  away,  wear  away,  fritter  away 
the  right  so  that  it  is  worthless,  and  it  will  no  longer  be  profitable 
to  maintain  it  as  a  burden. 

Let  me  call  attention  to  the  fact  that  when  fishermen  are  let 
alone,  they  settle  the  difficulty.  They  have  settled  it  whenever 
they  were  left  to  themselves.  It  is  no  necessary  burden  upon  New¬ 
foundland,  because  when  the  fishermen  were  left  alone  they 
settled  it  by  —  what?  By  substituting  for  the  treaty  burden  a 
profitable  trade  for  themselves.  And  everything  went  merrily 
as  a  marriage  bell  until  the  government  of  Newfoundland  under¬ 
took  to  close  down,  with  its  purpose  to  use  the  trading  right  in 
order  to  affect  our  fiscal  policy'.  And  when  we  came  to  the  modus 
vivendi  of  1906,  Great  Britain  and  the  United  States  agreed  upon  it, 
and  on  the  suggestion  coming  from  fishermen,  we  put  into  the 
modus,  or  letter,  or  instrument  containing  it  a  clause  that  other 
arrangements  might  be  made  on  the  coast  —  I  do  not  remember 
the  exact  words;  but  there  was  that  permission,  that  the  local 
people  might  adjust  matters;  and  they  did;  they  substituted  a 
modus  of  their  own  for  ours,  and  it  went  on.  If  they  can  only  be 
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let  alone  they  will  adjust  the  matter.  Great  Britain  did  the  same 
thing  to  France;  in  addition  to  giving  her  territory  in  other  parts 
of  the  world,  she  gave  the  right  to  purchase  bait,  the  ordinary 
trading  right,  adapted  to  the  uses  of  fishermen. 

So  there  is  no  very  serious  burden  and  no  real  cause  for  special 
sympathy,  except  that  the  fishermen  have  a  government  that  cares 
more  about  the  interest  of  the  St.  Johns  traders  than  it  does  about 
the  interest  of  the  fishermen. 

Where  does  all  this  leave  us  ?  The  British  theory  of  their  right 
is,  as  I  have  said  over  and  over  again,  that  the  treaty  grant  is 
subject  to  the  implied  reservation  of  the  British  right  to  legislate. 
That  is  stated  without  any  reserve.  The  obligation  of  reason¬ 
ableness  is  not  an  obligation  of  sovereignty.  If  their  theory  is 
correct,  if  the  treaty  grant  is  subject  to  the  right  of  legislation,  it 
is  subject  to  a  right  that  is  under  no  obligation  of  reasonableness 
towards  us.  That  is  of  the  essence  of  sovereignty  —  itself  to 
determine  what  is  the  policy  to  be  enacted  into  law.  The  policy 
of  the  empire  is  to  find  its  expression  in  the  legislation  of  the  empire 
and  all  its  legislative  bodies.  I  need  not  trouble  the  Tribunal  with 
citations  from  the  argument.  Sir  Robert  Finlay  stated  it  at  the 
outset: 

“Subjection  to  British  legislative  control  was  inherent  in  and  formed  an 
essential  part  of  the  very  subject-matter  of  the  treaty.” 

He  said  [p.  213]: 

“The  right  to  make  such  regulations  springs  out  of  the  sovereignty  which 
the  British  government  retained  over  the  coast  and  the  territorial  waters.” 

It  is  not  because  of  anything  that  is  found  in  the  treaty  that  that 
statement  is  made.  It  is  because  Great  Britain  is  sovereign,  and  the 
right  to  which  our  treaty  grant  is  subject  is  the  right  of  sovereignty. 
Nothing  that  counsel  can  say  here  can  impose  a  limit  upon  that 
right  of  sovereignty.  We  know  well  what  it  is. 

I  am  laying  aside  now,  for  the  moment,  what  is  said  in  the 
statement  of  the  question  about  reasonableness.  I  am  merely 
pursuing  the  British  argument,  the  theory  upon  which  the  argu¬ 
ment  is  based,  for  the  purpose  of  testing  the  soundness  of  the 
proposition  that  the  grant  is  subject  to  British  sovereignty.  If 
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there  is  an  implied  reservation  of  the  powers  of  sovereignty  and  our 
grant  is  subject  to  it,  Americans  must  be  subject  to  the  same 
restrictions  by  law  as  British  subjects  are;  and  that  is  what  Great 
Britain  says.  The  power  of  Great  Britain  over  our  treaty  must 
be  commensurate  with  her  power  of  legislative  control.  If  the 
treaty  grant  is  subject  to  the  sovereign  power,  the  sovereign  power 
cannot  be  subject  to  the  treaty  grant.  One  must  be  controlling 
or  the  other.  The  proposition  of  Great  Britain  is  that  her  sover¬ 
eignty  is  controlling  and,  therefore,  not  the  treaty  grant. 

Every  government,  of  course,  considers  itself  under  a  certain 
obligation  to  be  reasonable,  to  be  fair,  to  be  just;  but  it  is  an  im¬ 
perfect  obligation.  It  is  to  be  reasonable,  to  be  fair,  to  be  just 
according  to  its  own  conception  of  what  is  reasonable  and  fair  and 
just.  It  is  a  law  unto  itself.  That  is  sovereignty.  And  the  sub¬ 
jection  of  the  government  to  the  law  or  reasonableness  is  a  sub¬ 
jection  to  its  own  will,  controlled  by  its  own  idea;  and  if  the  grievous 
situation  of  the  traders  of  Newfoundland  makes  it  reasonable  that 
limitations  should  be  imposed  or  impairment  visited  upon  any 
fishing  privilege  or  right  upon  the  coast,  that  is  competent  to 
government.  The  standard  to  be  applied  to  us  is  the  standard 
to  be  applied  to  British  subjects,  we  are  told;  we  are  subject  to 
regulation  because  they  are  subject  to  regulation,  because  our 
right  is  subject  to  the  sovereign  right  which  regulates  them;  and 
if  our  right  is  subject  to  the  sovereign  right  of  legislation,  then  there 
is  nothing  unreasonable  in  imposing  such  limitations  upon  our 
right  as,  in  the  exercise  of  their  sovereign  judgment,  they  see  fit  to 
impose.  It  is  not  unreasonable  for  them  so  to  limit  and  restrict 
our  right  as  to  subserve  the  whole  interests  of  the  Colony  of  New¬ 
foundland  or  the  British  Empire.  If  our  right  is  subject  to  their 
sovereignty,  it  is  no  impairment  of  our  right  for  them  to  say:  “No 
herring  shall  be  taken  upon  the  west  coast  for  six  months,  for  six 
years,  for  sixty  years”  or  “no  cod-fish  shall  be  taken  upon  the 
south  coast.”  They  can  do  what  they  did  do  in  the  treaty  of  1857 
with  France,  which  did  not  take  effect,  because  the  Newfoundland 
legislature  never  passed  the  necessary  legislation  to  make  it  applica¬ 
ble;  a  treaty  concluded  and  ratified,  and  effective  as  between  Great 
Britain  and  France,  but  never  becoming  applicable  for  lack  of 
legislation.  There  they  did  give  France,  in  express  terms,  the 
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exclusive  right  to  fish  upon  the  north  coast,  from  Quirpon  Island 
to  Cape  Norman,  and  at  five  separate  points  down  on  the  west 
coast,  all  on  the  treaty  coast  —  Port  au  Port  and  a  variety  of  other 
places  that  I  do  not  recall  at  this  moment.  If  the  American  treaty 
grant  was  subject  to  the  legislative  power  of  Great  Britain,  there 
would  be  nothing  unreasonable  in  their  exercising  their  right  to 
impose  that  same  limitation  upon  us  which  they  imposed  then  in 
favor  of  France.  There  is  nothing  unreasonable  in  a  country’s 
asserting  its  rights.  There  is  but  one  way  in  which  the  grant  of 
1818  can  be  protected  against  the  sovereign  power  of  Great  Britain, 
with  all  the  scope  of  that  sovereign  power,  and  that  is  by  drawing 
the  line  of  the  grant  as  against  the  sovereign  power;  and  the 
moment  that  you  assert  that  the  grant  is  subject  to  the  sovereign 
power,  it  is  completely  under  the  control  of  the  sovereign  power. 
No  obligation  of  reasonableness,  which  is  to  be  in  the  judgment 
of  the  sovereign,  is  any  protection  to  any  extent  whatever. 

The  President:  Do  I  understand  you,  Mr.  Senator  Root, 
that  you  now  base  the  claim  of  the  American  right  being  not  subject 
to  British  regulations,  not  as  you  did  before  on  the  unilateral  or 
the  perpetual  character  of  this  treaty,  but  that  you  base  this  claim 
now  upon  a .  more  general  ground  —  upon  general  ideas  of  inter¬ 
national  law  and  general  ideas  concerning  the  binding  effect  of 
treaties  ? 

Senator  Root:  No;  if  you  will  permit  me  to  explain  — 

The  President:  That  is  the  object  of  my  question.  I  want 
to  understand  you  exactly. 

Senator  Root:  I  am  now  addressing  my  remarks  to  the  charac¬ 
ter  of  the  right  as  claimed  by  Great  Britain.  I  am  not  now  arguing 
on  the  character  of  our  right.  I  shall  address  myself  to  that 
presently.  I  am  endeavoring  to  describe  and  exhibit  the  true 
character  of  the  British  claim,  and  the  effect  which  that  claim  wall 
have  upon  the  treaty  right,  if  you  accord  it  the  approval  of  your 
award. 

The  President:  That  was  a  description  of  the  consequences 
the  British  contestation  would  have? 
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Senator  Root:  Precisely,  yes;  and  I  shall  presently  take  up 
the  other  view  and  present  what  seems  to  be  our  right  —  the 
nature  of  the  right  granted  and  the  legal  effects  of  that  nature. 

My  present  proposition  is  that  the  British  right,  as  stated  and 
argued  by  them,  involving  and  based  upon  the  assertion  in  the 
fullest  possible  form  that  the  treaty  grant  is  subject  to  British 
sovereignty,  is  necessarily  in  its  effect  destructive;  that  is  to  say, 
it  is  at  their  -will  to  make  it  destructive. 

Take  a  practical  situation:  What  is  the  United  States  to  do? 
A  law  is  passed  which  American  fishermen  think  seriously  interferes 
with  the  profitable  prosecution  of  their  industry.  The  law,  in  the 
ordinary  course  of  events,  will  become  effective  before  the  fishermen 
ever  hear  of  it.  They  know  of  it  only  when  some  local  officer  tells 
them  they  cannot  do  thus  and  so.  What  are  we  to  do?  Appeal 
to  the  government  of  Newfoundland?  Well,  the  government  of 
Newfoundland  is  possessed  of  this  spirit  and  purpose  which  I  have 
been  describing  to  the  Tribunal.  We  get  nothing.  Appeal  to 
the  government  of  Great  Britain?  No  one  can  have  a  higher 
respect  or  a  warmer  regard  for  any  body  politic  than  I  have  for  the 
government  of  Great  Britain;  and  no  one,  certainly,  could  ever 
have  experienced  more  courtesy  or  kinder  treatment  than  I  have 
always  experienced  from  the  representatives  of  that  great  Power. 
Nevertheless,  one  cannot  blind  himself  to  the  fact  that  a  change 
has  taken  place  in  the  relations  between  the  government  of  Great 
Britain  and  her  colonies  in  recent  years.  The  change  began  with 
this  American  revolution,  which  was  ended  by  the  treaty  of  peace 
in  1783.  The  Attorney- General,  I  think  it  was,  referred  to  it  as 
the  civil  war,  and  I  rather  like  that  way  of  describing  it;  for  it  was 
a  civil  war  among  the  people  of  Great  Britain.  It  was  that  which 
first  taught  Great  Britain  how  to  treat  colonies.  She  has  profited 
by  the  lesson,  and  our  friends  in  Canada  and  Newfoundland  and 
Australia  and  all  over  the  world  have  been  benefiting  by  it.  And 
from  that  time  to  this  the  colonies  of  Great  Britain  have  gradually 
grown  more  and  more  self-governing,  and  nearer  and  nearer  to 
an  independent  attitude.  The  ties  between  them  and  Great  Britain 
have  come  to  be  largely  voluntary  —  ties  of  voluntary  adherence, 
of  sentiment,  of  loyalty.  And  it  has  become  more  and  more  evident 
that  they  would  not  survive  deep  and  long-continued  resentment. 
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Sir  Robert  Finlay  rather  protested  against  reference  to  the 
colonies  as  being  different  from  Great  Britain,  and  said  they 
are  one.  They  are  one,  in  a  juristic  sense.  They  are  one  as 
they  appear  in  this  proceeding  and  before  this  Tribunal. 
Nevertheless,  for  the  purpose  of  dealing  with  a  practical  situ¬ 
ation  it  must  be  realized  that  they  are  far  from  one;  that  Great 
Britain  has  handed  over  general  legislative  power  to  this  other 
body,  this  self-governing  colony  of  Newfoundland,  which  pro¬ 
ceeds  in  accordance  with  its  will,  and  if  officers  of  the  govern¬ 
ment  of  Great  Britain  undertake  to  interfere,  talks  about 
violation  of  the  constitution  of  Newfoundland,  and  talks  pretty 
sharply  and  stiffly,  too. 

Great  Britain  has  vested  in  the  government  of  this  self-govern¬ 
ing  country  the  power  to  exercise  the  discretion  of  sovereignty; 
that  is  to  say,  the  power  to  exercise  this  very  discretion  subject  to 
which  the  British  Argument  places  our  treaty  grant.  It  is  not 
quite,  but  almost,  equivalent  to  a  change  of  sovereignty.  And 
when  we  appeal  to  Great  Britain  against  a  decision  by  Newfound¬ 
land  in  a  certain  law  establishing  a  close  season,  prohibiting  us 
from  fishing  thus  and  so,  or  now  and  then,  what  do  we  find?  We 
are  appealing  to  Great  Britain  against  the  exercise  by  this  self- 
governing  colony  of  the  very  power  that  Great  Britain  has  vested 
her  with.  What  is  Great  Britain  to  do?  Take  away  her  constitu¬ 
tional  power,  or  declare  that  the  exercise  of  it  has  been  a  violation 
of  the  treaty?  Ah!  But  on  the  British  theory  it  is  not  a  viola¬ 
tion  of  the  treaty,  because  the  treaty  is  subject  to  the  exercise  of 
that  very  power. 

Suppose  Great  Britain  were  of  the  opinion  that  comity,  kindly 
feeling,  good  relations  with  the  United  States  called  upon  her  to 
review  the  action  of  the  self-governing  colony  of  Newfoundland  as 
to  whether  this  power  with  which  the  colony  had  been  invested 
had  not  been  abused.  Ah!  There  we  have  it.  We  have  to  prove, 
and  to  secure  any  action  from  Great  Britain  we  must  prove,  that 
there  has  been  an  abuse  of  the  power,  and  that  is  very  difficult.  It 
must  be  a  case  gross,  extreme,  outrageous,  to  lead  the  mother 
country  to  face  the  inevitable  resentment  of  her  colony  which  would 
follow  a  condemnation  for  an  abuse  of  its  constitutional  powers. 
Hardly  a  practical  relief. 
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The  President:  But  was  it  not  practised  in  1906  —  with¬ 
holding  the  Royal  sanction  to  the  Act  of  1906  ? 

Senator  Root:  Yes,  it  was;  for  the  purposes  of  this  arbitration, 
and  when  Newfoundland  imposed  conditions  upon  her  consent  to 
entry  into  the  arbitration;  that  is,  the  conditions  of  including  in 
the  arbitration  Sir  Robert  Bond’s  Question  Six  and  also  the  trading 
question.  But  you  will  remember  with  what  indignation  that  was 
received  by  Newfoundland. 

The  President:  Yes. 

Senator  Root:  And  it  was  justified  by  Great  Britain  in  this 
correspondence,  not  as  a  reversal,  not  as  a  final  judgment,  but  as 
a  necessary  modus ,  to  make  it  possible  to  secure  an  adjustment  by 
arbitration  between  the  two  countries. 

Now,  as  to  arbitration;  the  practical  bearing  of  that.  Of  course 
I  am  talking  now  only  about  the  practical  situation  that  we  would 
be  in,  and  therefore  I  refrain  from  any  reference  at  this  time  to  the 
fact  that  you  are  first  to  pass  upon  rights  as  they  existed  under  the 
treaty  of  18x8,  which  would  be  the  basis  of  further  arbitration. 
But  there  is  one  preliminary  thing  to  be  considered,  and  that  is: 
What  is  the  scope  and  continuance  of  Article  4  of  the  agreement  ? 
First,  as  to  its  scope,  if  any  question  arises  regarding  the  exercise 
of  the  liberties  referred  to  in  the  treaty  of  1818  ( this  is  on  p.  6  of 
the  United  States  Case  Appendix)  it  may  be  determined  in  accord¬ 
ance  with  the  principles  laid  down  in  the  award.  The  Tribunal  is 
to  “recommend,  for  the  consideration  of  the  contracting  parties, 
rules  and  a  method  of  procedure  under  which  all  questions  which 
may  arise  in  the  future  regarding  the  exercise  of  the  liberties  by 
them  referred  to  may  be  determined  in  accordance  with  the  prin¬ 
ciples  laid  down  in  the  award.”  If  the  rules  are  not  adopted 

“then  any  differences  which  may  arise  in  the  future  between  the  High  Con¬ 
tracting  Parties  relating  to  the  interpretation  of  the  Treaty  of  1818  or 
to  the  effect  and  application  of  the  award  of  the  Tribunal  shall  be  referred 
informally  to  the  Permanent  Court  at  The  Hague  for  decision” 

and  so  on.  Now,  I  say,  as  to  the  scope.  The  Permanent  Court 
at  The  Hague,  if  we  get  there  ever,  and  I  hope  it  will  never  be 
necessary  to  go  under  this  article,  will  have  to  make  their  decision 
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upon  the  interpretation  of  the  treaty  of  1818  and  the  effect  and 
application  of  the  award  of  this  Tribunal.  Suppose  this  Tribunal 
makes  an  award  which  affirms  the  contention  of  Great  Britain  here, 
that  is  to  say,  that  the  treaty  grant  is  subject  to  the  sovereign 
power  of  municipal  legislation.  What  is  the  new  Tribunal  going 
to  say  when  that  power  has  been  exercised?  That  is  the  award. 
That  is  the  law  for  the  parties.  It  has  been  the  exercise  of  a  sov¬ 
ereign  power  that  we  are  subject  to.  Suppose  you  add  that  it 
must  be  reasonable,  and  that  is  for  the  Tribunal  to  determine. 
Then  we  have  got  to  prove  that  there  has  been  an  abuse  of  the 
discretion.  We  have  got  to  make  a  proof  of  the  negative.  Instead 
of  the  United  States  going  upon  the  treaty  coast  to  exercise  a  liberty 
granted  in  1818  as  it  had  been  exercised  time  out  of  mind,  as  it 
was  exercised  without  interference  for  half  a  century  after  the  treaty 
of  1818,  and  meeting  an  assertion  that  now  the  exercise  of  that 
liberty  ought  to  be  restricted,  an  assertion  that  there  is  good  reason 
for  restricting  it  in  time  or  in  manner,  and  the  establishment  of 
that  to  somebody’s  satisfaction,  the  United  States  must  go  to  this 
Tribunal  and  prove  that  there  was  not  any  reason  for  restricting  — 
a  very  difficult  thing  to  do;  in  a  majority  of  cases  quite  impossible 
to  prove  that  there  is  no  occasion.  It  is  a  complete  reversal  of  the 
rights.  Our  rights  are  to  be  our  rights  as  granted;  and  if  there 
were  anywhere  a  right  to  change  them,  the  burden  of  justifying, 
giving  grounds,  reasons  for  the  change,  should  be  upon  the  person 
who  proposes  to  change  them.  If  the  British  theory  is  maintained 
by  your  award,  there  is  a  complete  reversal,  and  we  have  got  to 
make  the  negative  proof.  Our  right  as  it  was  originally  granted 
and  originally  exercised  is  to  be  assumed  to  be  all  wrong,  and 
a  different  situation  and  a  different  method  is  to  be  assumed 
to  be  right,  and  we  are  to  disprove  it.  I  do  not  know  whether 
anybody  can  prove  that  a  limitation  against  the  use  of  purse 
seines  ought  to  be  imposed  or  not,  and  I  do  not  know  whether 
anybody  can  prove  that  the  limitation  against  the  use  of  purse 
seines  is  unreasonable  or  not;  but  I  do  know  that  there  is  an 
immense  difference  between  having  somebody  else  prove  it  to  be 
necessary  and  having  yourself  to  prove  that  it  is  unnecessary; 
and  in  the  majority  of  cases  that  difference  of  the  burden  of  proof 
would  probably  be  controlling. 
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The  President:  I  beg  pardon  for  so  often  interrupting  you, 
Senator  Root,  but  I  really  think  it  is  necessary.  These  are  now  the 
last  days  that  we  have  the  benefit  of  the  assistance  of  counsel, 
and  therefore  we  must  make  use  of  the  opportunity  —  perhaps  it 
might  seem  that  we  are  abusing  it;  I  hope  not. 

The  contention  of  the  United  States  is  that  they  have  a  liberum 
veto  of  objecting  to  particular  regulations.  The  contention  of  the 
United  States  is  that  if  you  consider  one  of  the  British  regulations 
as  contrary  to  the  treaty,  you  may  object  to  it,  and  then  the  matter 
is  at  an  end;  Great  Britain  has  no  longer  the  power  of  enacting 
those  regulations.  And  the  British  contention  now,  as  it  stands, 
is  that  Great  Britain  has  a  right  to  make  the  regulations.  You  have 
the  right  to  make  diplomatic  remonstrances,  but  if  Great  Britain 
will  not  listen  to  these  remonstrances  the  matter  is  again  at  an  end. 
Great  Britain  says:  “We  do  not  want  your  objections.  We  do  not 
consider  your  objections.” 

According  to  the  fourth  article,  the  solution  would  be  that 
either  this  Court  would  propose  some  method  of  procedure  to  which 
both  governments  would  accede,  by  their  free-will  —  they  are  not 
obliged,  at  all,  to  accede  to  them;  it  is  a  pure  recommendation  — 
or  if  they  do  not  accede,  then  both  parties  have  bound  themselves 
by  Article  4  to  submit  future  contestations  to  the  decision  of  The 
Hague  Tribunal  in  the  summary  procedure. 

Would  it  not  seem  that  both  parties  would  gain  by  this  method  ? 

Senator  Root:  Precisely;  both  parties  would  gain  by  this 
method.  But  I  beg  the  Tribunal  to  observe  that  it  works  both 
ways:  If  the  United  States  refuses  its  assent  to  proposed  limita¬ 
tions,  that  can  go  to  the  Tribunal  just  as  much  as  if  Great  Britain 
on  the  other  theory  imposed  regulations  to  which  the  United  States 
objected. 

The  President:  I  should  think  there  would  be  no  victorious 
party  and  no  vanquished  party,  in  that  case. 

Senator  Root:  If  the  line  is  drawn  according  to  the  American 
contention,  there  is  an  assertion  on  one  side  that  there  ought  to  be 
this  regulation  for  the  common  benefit;  there  is  a  refusal  to  assent 
to  that  on  the  other,  and  they  go  and  get  a  determination.  But, 
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under  the  British  theory,  that  our  grant  is  subject  to  their  right  of 
municipal  legislation,  the  exercise  of  their  right  in  the  first  instance 
establishes  the  regulation. 

Sir  Charles  Fitzpatrick:  Do  I  understand  you  to  say  that 
if  a  regulation  is  made,  and  if  you  object  to  it,  then  it  would  be  the 
right  of  the  British  Government  to  hale  you  before  The  Hague 
Tribunal,  under  section  4  ? 

Senator  Root:  Undoubtedly. 

Sir  Charles  Fitzpatrick:  Then  it  is  the  exercise  of  sover¬ 
eignty  that  made  it  ? 

Senator  Root  :  I  do  not  quite  get  your  question. 

Sir  Charles  Fitzpatrick:  Then  do  you  not  necessarily  admit 
the  right  of  the  British  Government  to  make  the  regulation? 

Senator  Root:  No. 

Sir  Charles  Fitzpatrick:  Subject  to  your  objection? 

Senator  Root:  Because  my  proposition  is  the  regulation  shall 
not  take  effect  until  it  has  been  determined  that  it  ought  to  take 
effect. 

Sir  Charles  Fitzpatrick:  That  is  right. 

Senator  Root:  My  proposition  is  that  the  application  of  the 
British  theory  here  is  that  by  force  of  British  sovereignty  they  can 
make  a  regulation  which  is  imposed,  which  does  take  effect,  upon 
which  they  have  decided  —  they,  and  they  alone,  have  decided 
—  in  the  exercise  of  their  sovereign  power,  and  have  made  it 
effective  and  that  it  shall  stand  there  until  we  have  appealed  to 
an  arbitral  Tribunal  for  the  purpose  of  reversing  their  decision. 

Sir  Charles  Fitzpatrick:  Do  I  understand  you  to  say,  then, 
that  if  you  object,  and  the  principle  is  adopted  that  in  case  of  your 
objection  the  regulation  would  not  have  effect  until  such  time  as 
it  would  be  submitted  to  The  Hague  Tribunal,  that  you  would  be 
satisfied  with  that  ? 

Senator  Root:  Precisely.  Certainly.  That  is  what  we  are 
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contending  for.  And  I  think  that  this  treaty  grant  draws  clearly 
the  line  within  which  that  principle  applies;  that  Great  Britain 
has  full  and  unrestrained  scope  of  sovereignty  until  she  comes  to 
that  clear  and  definite  line,  that  is,  of  the  exercise  of  the  right  of 
fishing,  as  granted  in  the  terms  of  the  grant;  but  when  she  comes 
to  that  narrow  field,  wishing  to  change  the  situation  by  making  a 
new  limitation,  that  was  not  in  the  treaty,  a  limitation  upon  the 
times  or  manner,  then  that  ought  to  be  in  practical  good  sense  the 
subject  of  consultation  between  both  owners  of  the  common  right; 
and  if  they  cannot  agree,  let  it  be  determined  before  it  is  made 
effective  and  our  fishermen’s  vessels  are  seized  under  it.  My 
objection  to  the  British  theory  is  that  they  propose  to  make  these 
things  effective  by  virtue  of  their  sovereignty,  ex  proprio  vigor e, 
before  anybody  has  decided.  Sir  Robert  Finlay  says  they  have 
not  the  right  to  decide;  that  they  do  not  claim  the  right  to  decide; 
that  they  ought  not  to  decide  —  but  they  propose  to  make  effective 
these  limitations  by  deciding. 

The  President:  Your  rights,  as  you  consider  them,  would  be 
safeguarded  by  conceding  to  you  a  suspensive  veto? 

Senator  Root:  Precisely. 

The  President:  A  suspensive  veto,  until  the  decision  of  an 
impartial  Tribunal? 

Senator  Root:  Precisely.  Before  this  treaty  was  made, 
what  we  claimed  was  that  instead  of  going  ahead  and  putting  your 
regulations,  extending  your  sovereignty,  over  the  modification  of 
this  right  without  saying  anything  to  us,  you  should  consult  us 
first,  just  as  you  did  with  Mr.  Marcy  when  these  laws  were  brought 
down  to  him  and  he  approved  them.  And  in  order  to  obviate  the 
claim  that  that  might  lead  to  a  deadlock  and  might  put  Great 
Britain  in  a  most  disagreeable  situation,  because  she  has  got  this 
colony  behind  her,  pressing  always  for  extreme  views  and  extreme 
action,  we  make  this  agreement,  under  which,  if  we  cannot  agree 
upon  what  ought  to  be  put  into  force,  we  will  go  to  The  Hague 
Tribunal,  and  we  will  have  an  arrangement,  perhaps  a  more  con¬ 
venient  and  practical  arrangement,  proposed  by  the  Tribunal,  for 
determining  whether  they  ought  to  be  put  into  effect  or  not. 
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Sir  Charles  Fitzpatrick:  Or  the  parties  can  arrange  it  them¬ 
selves  ? 

Senator  Root:  Certainly;  and  they  will  arrange  it.  There 
is  no  trouble  about  making  the  arrangement.  The  great  trouble 
is,  and  the  best  thing  that  can  be  done  for  Great  Britain  —  I  know 
my  friends  on  the  other  side  will  smile  at  me  when  I  say  it,  but  I 
say  it  not  proposing  to  arrogate  to  myself  the  position  of  a  guardian 
for  Great  Britain  —  the  best  thing  that  can  be  done  for  Great 
Britain  is  to  give  a  line  of  right  here  so  that  she  will  not  be  in  the 
position  of  having  either  to  assent  to  unjust  and  extreme  positions 
taken  by  her  colony,  in  the  spirit  that  has  been  exhibited  here, 
against  her  own  feeling  of  what  is  really  due  to  us  on  the  one  hand, 
or  to  over-rule  them  and  have  her  colony  feel  that  she  has  been 
unkind  towards  the  colony,  and  has  been  deciding  against  it  of  her 
own  will. 

The  only  way  in  which  to  bring  about  a  practical  solution  of 
these  difficulties  is  to  fix  this  line  of  right  and  give  to  Great  Britain 
the  protection  of  an  obligation  imposed  by  the  award  to  have  a 
just  judgment  upon  the  proposed  regulations  before  they  are  put 
into  effect. 1 


The  President:  Will  you  please  continue  your  argument, 
Mr.  Senator  Root?2 

Senator  Root:  Before  the  adjournment  I  had  referred  to  the 
question  of  the  continuance  of  the  arbitration  provision  in  Article 
4.  I  refer  to  it  rather  for  the  purpose  of  precluding  the  question 
than  of  arguing  the  question.  The  Tribunal  has  already  observed, 
of  course,  that  this  Special  Agreement  under  which  we  are  now 
proceeding  is  in  terms  a 

“Special  Agreement  for  the  submission  of  questions  relating  to  fisheries 
on  the  North  Atlantic  Coast  under  the  general  treaty  of  Arbitration  con- 

1  Thereupon,  at  4.15  o’clock  P.M.,  the  Tribunal  adjourned  until  to-morrow, 
Friday,  the  5th  August,  1910,  at  10  o’clock  a.m. 

2  Friday,  August  5,  1910.  The  Tribunal  met  at  10  o’clock  a.m. 
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eluded  between  the  United  States  and  Great  Britain  on  the  4th  day  of  April, 
1908.” 

That  general  treaty  of  arbitration  appears  at  p.  ix  of  the  United 
States  Case  Appendix,  and  that  is  a  treaty  which,  the  Tribunal 
will  perceive  by  Article  4,  is  concluded  for  a  period  of  five  years. 
I  have  no  reason  to  doubt  that  it  will  be  renewed  at  the  expiration 
of  the  five  years;  but,  nevertheless,  it  is  a  treaty  which  terminates 
by  its  own  terms  in  three  years  from  this  time;  and  there  might  be 
a  question  whether  the  provisions  of  Article  4  of  this  Special  Agree¬ 
ment,  which  is  an  agreement  made  under  the  treaty,  would  survive 
the  treaty  under  which  it  is  made. 

In  Article  2  of  the  treaty  itself,  on  p.  11,  there  is  a  provision  for 
the  Special  Agreement.  The  treaty  says: 

“In  each  individual  case  the  High  Contracting  Parties,  before  appealing 
to  the  Permanent  Court  of  Arbitration,  shall  conclude  a  special  Agreement 
defining  clearly  the  matter  in  dispute,  the  scope  of  the  powers  of  the  Arbi¬ 
trators,  and  the  periods  to  be  fixed  for  the  formation  of  the  Arbitral  Tribunal 
and  the  several  stages  of  the  procedure.” 

Then  it  goes  on  to  say: 

“It  is  understood  that  such  special  agreements  on  the  part  of  the  United 
States  will  be  made  by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate  thereof;  His  Majesty’s  Government  reserv¬ 
ing  the  right  before  concluding  a  special  agreement  in  any  matter  affecting 
the  interests  of  a  self-governing  Dominion  of  the  British  Empire  to  obtain 
the  concurrence  therein  of  the  government  of  that  Dominion.” 

Now,  as  I  say,  there  might  well  be  a  question,  and  I  think  we 
are  bound  to  consider  the  possibility  of  there  being  a  question  raised 
as  to  whether  the  provisions  of  Article  4  of  this  Special  Agreement 
under  this  treaty  would  survive  the  end  of  that  treaty.  Do  I 
make  that  clear? 

Sir  Charles  Fitzpatrick:  Do  you  think  there  can  be  much 
doubt  about  that  ? 

Senator  Root:  My  own  opinion  is  that  they  do. 

The  President:  Your  opinion  is  that  they  do  survive? 

Senator  Root:  My  own  opinion  is  that  the  provisions  of  Article 
4  constitute,  in  effect,  a  new  treaty. 
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The  President:  In  Article  4  they  speak  of  any  differences 
which  may  arise  in  the  future,  without  any  limitation  of  time. 
That  seems  to  settle  one  of  the  points. 

Senator  Root:  I  think,  both  because,  as  the  President  has 
said,  they  expressly  relate  to  any  differences  which  arise  in  the  future 
and  because  they  go  outside  of  the  function  of  a  compromis,  that 
they  constitute  in  effect  a  new  treaty,  and  that  they  would  survive 
the  death  of  the  treaty  under  which  the  Special  Agreement  was 
made.  I  refer  to  the  question  now  chiefly  in  order  that  1  may  show 
that  that  is  the  view  taken  by  the  United  States;  and  I  understand 
the  counsel  for  Great  Britain  to  express,  in  behalf  of  Great  Britain, 
the  same  view. 

Sir  Charles  Fitzpatrick:  That  was  clearly  the  intention  of 
the  parties. 

Senator  Root:  I  think  it  was.  I  understand  the  counsel  for 
Great  Britain  to  take  that  position;  and,  in  behalf  of  the  United 
States,  I  accept  for  the  United  States  that  position  taken  by  the 
counsel  for  Great  Britain,  and  express  the  agreement  of  the  United 
States  with  that  view. 

The  President:  May  I  ask  counsel  for  Great  Britain  whether 
we  understood  the  former  enunciation  by  counsel  for  Great  Britain 
in  that  sense?  Perhaps  it  would  be  convenient  to  the  Attorney- 
General  to  make  another  declaration. 

The  Attorney- General:  I  am  sorry  to  say  that  I  was  engaged 
in  another  duty;  I  was  writing  a  letter,  and  I  did  not  catch  Mr. 
Root’s  remarks,  but  I  will  make  myself  acquainted  with  their 
purport,  and  then  I  will  make  some  further  observation  to  the 
Tribunal. 

The  President:  If  you  please. 

Judge  Gray:  You  will  observe,  Senator,  that  Article  2  of  the 
treaty  of  1908  provides  that 

“the  high  contracting  parties,  before  appealing  to  the  Permanent  Court  of 
Arbitration,  shall  conclude  a  special  agreement  defining  clearly  the  matter 
in  dispute,  the  scope  of  the  powers  of  the  arbitrators,”  etc.  « 

That  has  some  significance,  has  it  not  ? 
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Senator  Root:  That,  I  suppose,  would  apply  — 

Judge  Gray:  To  the  dispute? 

Senator  Root:  I  suppose  it  would  apply  primarily  to  the 
powers  of  this  Tribunal. 

Sir  Charles  Fitzpatrick:  Yes,  that  is  it. 

Senator  Root:  That  was  the  idea. 

The  President:  Has  not  that  which  in  the  regular  cases  is 
the  object  of  the  Special  Agreement  to  be  made  under  Article  2  of 
the  general  treaty  been  done  already  by  Article  4  for  this  purpose? 

“the  matter  in  dispute,  the  scope  of  the  powers  of  the  arbitrators” 
are  defined  by  Article  4. 

“the  periods  to  be  fixed  for  the  formation  of  l lie  Arbitral  Tribunal  and  the 
several  stages  of  the  procedure” 

are  also  fixed  by  Article  4.  In  referring  to  Article  87  of  The  I  lague 
Act,  on  p.  1 2 1,  Article  4  says  that  these  contestations  are  to  be 
referred  to  The  Hague  Court  for  decision  by  the  summary  pro¬ 
cedure  provided  in  chapter  4  of  The  Hague  Convention.  And  if 
we  look  at  this  chapter  4,  “Arbitration  by  Summary  Procedure,” 
on  p.  21  of  the  United  States  Case  Appendix,  there  is,  in  Arti¬ 
cle  88,  this  provision: 

“In  the  absence  of  any  previous  agreement,  the  Tribunal,  as  soon  as  it 
is  formed,  settles  the  time  within  which  the  two  parties  must  submit  their 
respective  cases  to  it.” 

So  that  although  this  matter,  which,  according  to  Article  2  of 
the  general  treaty,  has  to  be  defined  by  the  special  agreement,  is 
regulated  by  Article  88  of  the  summary  procedure,  as  under  special 
provisions  for  the  time  being  fixed,  the  Tribunal  itself  fixes  precisely 
this  time.  There  is  nothing  left  open.  There  is  no  question  left 
open,  I  should  think,  to  be  fixed  by  the  Special  Agreement,  and 
therefore  it  would  not  be  necessary  in  that  case. 

#  Senator  Root:  The  questions  have  got  to  be  stated. 

The  President:  Yes;  but  is  not  that  provided  by  Article  4 
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already  ?  Every  difference  which  arises  under  these  circumstances 
is  to  be  submitted. 

Senator  Root:  But  you  have  got  to  define  what  the  difference 

is,  which  is  frequently  a  rather  difficult  thing  to  do.  However  that 

may  be,  that  can  be  settled  when  it  is  reached.  My  object  in 

referring  to  the  question  here  was  to  clear  away  possible  doubt 

which  might  cause  controversy  in  the  future,  and  to  do  it  now 

before  the  award  of  the  Arbitrators,  because  I  should  think  that  it 

might  be  very  well  in  the  award  to  fix  the  rights  of  the  parties  with 

some  reference  to  this  provision,  so  that  it  would  not  be  left  an  open 

Question. 

± 

Dr.  Drago:  Perhaps  this  Article  4  could  be  considered  as  dis¬ 
posing  of  the  matter.  It  has  been  made  under  the  provisions  of 
the  general  treaty  of  arbitration.  The  general  treaty  of  arbitration 
will  expire  after  five  years,  and  may  or  may  not  be  renewed.  But 
this  article,  created  in  virtue  of  the  treaty  which  is  to  disappear, 
shall  continue  to  exist.  The  treaty  could  in  that  sense  and  in  what 
refers  to  this  particular  matter  be  called  dispositive,  as  the  jurists 
say;  it  disposes  of  the  matter;  it  is  transitory ,  as  they  also  call  it, 
with  a  somewhat  misleading  name,  inasmuch  as  there  is  no  necessity 
of  any  other  provision  afterwards.  The  treaty  of  arbitration  may 
pass,  but  the  right  or  juristic  relation  created  by  it  under  Article  4 
shall  continue  to  exist  as  a  separate  fact. 

Senator  Root:  Precisely. 

Dr.  Drago,  continuing:  And  the  position  of  the  parties  as  to 
future  contentions  which  might  occur  relating  to  these  fisheries 
will  be  regulated  by  it.  I  do  not  know  whether  I  have  made 
myself  quite  clear. 

Senator  Root:  You  have  made  yourself  quite  clear,  sir,  and 
I  fully  agree  with  that;  and  I  hope  the  Attorney-General  does. 

The  Attorney- General:  In  reference  to  the  question  that 
the  President  was  good  enough  to  put  to  me,  which  I  am  sorry  I 
missed  at  the  time,  owing  to  my  attention  being  directed  elsewhefe, 
I  understand  it  to  be  as  to  whether  the  limit  of  five  years,  which 
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appears  in  the  general  treaty  of  1908,  would  put  any  term  to  the 
provisions  of  the  Special  Agreement  of  1909. 

The  President:  Yes. 

The  Attorney- General:  It  seems  to  me  that,  so  far  as  Article 
4  is  concerned,  certainly  not.  Article  4  is  not  limited  by  any  term, 
but  is  expressly  agreed  between  the  parties  as  relating  to  the  future, 
generally;  so  that  it  would  not  be  a  terminable  article  at  all,  so  far 
as  affects  the  subject-matter  of  that  article. 

Senator  Root:  Now,  may  it  please  the  Tribunal,  I  have,  in 
a  very  informal  way,  examined  the  effect  of  the  British  theory  pre¬ 
sented  here  in  argument  upon  the  practical  situation  as  it  exists 
in  Newfoundland,  and  for  that  purpose  have  considered  the  nature 
of  the  British  right  as  contended  for  by  Great  Britain. 

I  now  ask  the  attention  of  the  Tribunal  to  some  consideration 
of  the  other  side  of  the  picture  —  the  nature  of  the  American  right, 
as  contended  for  by  the  United  States,  and  the  legal  effect,  as  bear¬ 
ing  upon  the  practical  rights  of  the  parties,  in  the  prosecution  of 
the  industry  to  which  the  treaty  relates,  of  the  nature  of  the  right 
of  the  United  States  as  we  deem  it  to  be. 

The  first  consideration  which  it  seems  to  me  lies  at  the  bottom 
of  any  just  view  of  the  right  of  the  United  States  is  that  it  is 
a  national  right,  and  not  a  right  of  individuals.  The  treaty  is  a 
treaty  made  between  sovereign  and  independent  nations.  The 
grant  which  the  treaty  contains  is  a  grant  to  the  United  States. 
There  is  no  privity  of  contract  or  estate  between  Great  Britain  and 
the  inhabitants  of  the  United  States,  or  between  the  United  States 
and  the  subjects  of  Great  Britain. 

We  speak  in  a  colloquial  way  about  the  grant  of  a  fishing  right, 
about  the  treaty  granting  the  right  to  fish,  and  about  the  inhabitants 
of  the  United  States  receiving  from  the  treaty  the  right  to  fish,  but 
it  is  a  colloquial  use  of  terms.  Using  terms  with  the  precision  that 
is  appropriate  to  a  consideration  of  the  legal  consequences  that 
flow  from  their  use  in  a  formal  solemn  instrument  like  a  treaty,  we 
must  reject  that  very  general  and  colloquial  expression  or  series  of 
expressions  and  consider  what  this  treaty  actually  does.  The  con¬ 
tracting  party  with  Great  Britain  is  the  United  States  of  America, 
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the  nation,  the  sovereign  and  independent  nation.  What  does 
it  get  under  the  contract  made  with  it  by  Great  Britain  ?  It 
gets  something,  of  course.  It  is  plain  upon  the  face  of  the  contract 
what  it  gets.  It  gets  the  right  that  its  inhabitants  shall  have  for¬ 
ever,  in  common  with  the  subjects  of  His  Britannic  Majesty,  the 
liberty  to  take  fish  of  every  kind  upon  the  treaty  coast.  The 
United  States  gets  by  the  treaty  granted  to  it  the  right  that  its 
inhabitants  shall  forever  have  this  liberty,  a  right  of  the  highest 
national  importance.  The  individual  opportunity  for  profit  is  but 
incidental,  subordinate.  The  thing  granted,  the  great  subject- 
matter  of  the  treaty,  what  passed  from  one  contracting  party  to 
the  other  contracting  party,  is  the  right  of  the  United  States  to 
have  this  door  of  opportunity  forever  open  to  its  inhabitants;  the 
great  national  right,  subserving  the  great  national  interest,  which 
led  Great  Britain,  in  this  series  of  statutes  before  you,  for  a  long 
period  of  years,  before  1818,  before  1783,  to  pay  bounties,  to  induce 
its  people  to  engage  in  this  industry  of  fishing;  so  strictly  national 
that  Great  Britain,  and  France,  and  the  United  States  all  tax  the 
whole  body  of  their  inhabitants  to  raise  the  funds  to  induce  citizens 
to  pursue  the  industry.  It  is  the  national  interest  of  forever  having 
open  to  the  people  of  the  nation  the  opportunity  for  profitable 
industry  and  trade;  the  national  interest  for  which  sovereigns  in  all 
the  period  of  modern  history  have  fitted  out  expeditions  and  made 
wars  and  treaties  of  reciprocity,  and  have  subsidized  steamship 
fines;  and  for  which  all  over  the  world  nations  have  been  seeking 
to  open  doors  to  the  inhabitants  of  their  countries,  holding  open  the 
door  of  the  Orient,  under  common  agreement  with  all  of  our  coun¬ 
tries,  in  order  that  the  inhabitants  of  our  countries  may  have  the 
opportunity  to  enter  into  the  profitable  trade  of  the  East.  That 
is  the  national  interest  that  was  subserved,  and  that  is  the  national 
right  that  was  granted.  It  was  also  the  right  to  a  perpetual  source 
of  food  supply  for  the  people  of  the  United  States,  the  right  to  a 
nursery  for  seamen  to  defend  the  coasts  of  the  United  States,  very 
great  national  interests  that  to-day  are  leading  Great  Britain  to 
spend  hundreds  of  millions  in  the  creation  of  the  greatest  navy  of 
the  world  to  protect  her  food  supply  and  to  protect  her  coasts. 
That  is  what  was  granted  by  the  treaty  to  the  nation  with  which 
the  treaty  was  made. 
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This  was  to  a  sovereign.  And  it  follows  necessarily,  from  the 
nature  of  sovereignty,  that  the  right  was  held  by  the  sovereign 
with  the  powers  of  a  sovereign.  It  was  its  right.  It  was  the  right 
of  the  United  States.  There  is  a  perhaps  apparent  analogy  to 
a  trust  in  form,  but  it  is  the  trust  of  sovereignty.  It  is  that  great 
trust  under  which  all  the  powers  of  sovereignty  are  held,  a  trust 
which  differs  from  all  municipal  trusts  in  that  there  is  no  power  to 
supervise  or  control  it. 

My  friend  the  Attorney- General  criticised  a  gentleman  who  was 
introduced  here  by  Sir  Robert  Finlay  as  a  very  learned  author, 
Mr.  Clauss.  Sir  Robert  was  specially  solicitous  to  know  that  the 
Tribunal  had  the  book  written  by  Mr.  Clauss,  and  he  quoted  to 
the  Tribunal  not  mere  statements  of  fact  by  Mr.  Clauss,  but  an 
expression  of  opinion  regarding  the  construction  of  instruments 
which  were  supposed  to  create  servitudes,  as  being  well  worthy  the 
attention  of  the  Tribunal.  And  he  describes  Mr.  Clauss  as  a  learned 
author.  Now  when  it  appears  that  in  this  book,  which  the  Tribunal 
has,  there  were  statements  of  fact,  of  a  great  range  of  facts,  and 
expressions  of  opinion  which  do  not  suit  the  British  Case,  my 
learned  friend  the  Attorney- General  flouts  Mr.  Clauss,  and  he 
rather  criticises  him  for  shrinking  from  giving  a  definition  of  sov¬ 
ereignty.  The  Attorney-General  goes  on  to  make  a  definition  of 
sovereignty,  and  I  am  bound  to  say  that  when  I  read  his  definition 
I'  am  inclined  to  think  Mr.  Clauss  was  wise,  for  the  Attorney- 
General’s  definition  is  either  defective  or  no  definition  at  all.  The 
definition  by  the  Attorney- General  [p.  1033]  is: 

“Sovereignty  is  the  supreme  governing  power  vested  in  some  defined 
person  or  persons  over  all  persons  and  things  within  the  limit  or  under  the 
control  of  a  state.  That  is  the  modern  view  of  sovereignty.” 

If  that  means  by  the  expression  “within  the  limit  of  a  state” 
within  the  spatial  territorial  sphere  of  the  state,  it  excludes  the  very 
important  range  of  sovereignty  which  is  maintained  generally  on 
the  continent,  that  is,  the  control  over  the  person,  the  subject,  the 
citizen,  wherever  he  goes,  and  which  we  certainly  do  exercise,  all 
of  us,  all  countries  in  the  Western  civilized  world,  within  the  range 
of  extra-territoriality,  in  the  Oriental  countries.  If  the  words 
“within  the  limit  of  a  state”  do  not  refer  to  spatial  extent,  then  we 
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have  no  definition,  because  this  amounts  merely  to  saying  that 
sovereignty  is  the  power  to  govern  all  persons  and  things  within 
the  power  of  government;  and  the  addition  of  the  words  “  or  under 
the  control  of  a  state”  adds  nothing  to  the  definition,  because  it 
is  merely  expressing  the  same  idea  in  different  words. 

Now,  let  me  join  Sir  William  in  rushing  in  where  Mr.  Clauss 
feared  to  tread.  I  do  it  with  more  confidence,  because  there  is  no 
counsel  to  come  after  me,  and  I  am  sure  that  the  Court  will  be  judi¬ 
cial  in  its  treatment  of  the  subject.  I  am  going  to  state  what  seems 
to  me  to  be  the  modern  idea  of  sovereignty,  the  universal  idea, 
and  base  it  upon  the  definition  of  a  very  great  English  thinker  — 
I  should  say,  although,  of  course,  it  is  open  to  difference  of  opinion 
and  dispute,  the  most  accurate  English  thinker  of  modern  times  - — - 
and  that  is  John  Austin.  Basing  the  definition  upon  what  he 
says,  I  should  say:  “Sovereignty  is  the  power  to  control,  without 
accountability,  all  persons  constituting  an  organized  political  com¬ 
munity  and  the  territory  occupied  by  them,  and  all  persons  and 
things  within  that  territory.” 

The  essential  quality  of  the  definition,  which  is  Austin’s,  is  the 
freedom  from  accountability  to  anyone,  and  that  is  the  same  idea, 
I  suppose,  which  is  carried  into  the  Attorney-General’s  definition 
by  the  word  “supreme.”  That  is  the  characteristic  essential 
quality  of  the  artificial  person  to  which  this  grant  is  made,  the 
nation,  the  United  States.  And  the  United  States  holds  this  great 
national  right  concerning  a  subject-matter  of  special  interest  to  all 
sovereigns  under  the  powers  of  sovereignty,  which  involve  no 
accountability  to  any  power  on  earth.  It  follows,  necessarily, 
that  this  right  of  the  United  States,  that  its  inhabitants  shall  have 
the  liberty  to  take  fish,  is  a  right  which  the  United  States  can,  so 
far  as  it  and  its  inhabitants  are  concerned,  deal  with  at  its  will.  It 
can  impose  upon  its  inhabitants  conditions  to  the  exercise  of  the 
liberty  that  they  may  have;  it  may  say  to  them,  “You  shall 
exercise  that  liberty  only  upon  complying  with  such  and  such  con¬ 
ditions.”  It  may  exclude  part  of  them  from  it.  It  may  include 
part  of  them  in  it.  It  may  say,  “You  shall  exercise  it  only  at  such 
times,  and  not  at  other  times.”  It  may  say  to  them,  “You  shall 
exercise  it  only  in  such  ways,  and  not  in  other  ways.”  That  is 
necessarily  the  result  of  this  national  right  being  granted  to  this 
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sovereign,  to  be  held  under  the  trust  of  sovereignty,  without 
accountability,  for  the  benefit  of  its  inhabitants. 

Sir  Charles  Fitzpatrick:  Is  there  not  another  necessary 
result  —  to  protect  them  in  the  exercise  of  the  right? 

Senator  Root:  Only  as  every  sovereign  has  a  right  to  protect 
all  its  citizens  in  the  exercise  of  their  rights.  But  that  is  not  a 
right  of  the  treaty.  It  is  not  a  right  under  the  treaty.  Wherever 
a  citizen  of  Great  Britain,  or  of  France,  or  of  the  United  States 
may  go  he  is  entitled  to  have  the  protection  of  his  government  for 
his  rights.  Whatever  national  right  may  exist,  the  nation  has 
internationally  the  right  to  protect  it,  but  not  a  right  derived  from 
a  treaty  — -  a  right  inherent  in  the  independence  of  nations.  When 
a  British  ship  sails  the  ocean  and  is  arrested,  is  attacked,  the  power 
of  Great  Britain  can  be  used  to  protect  it.  It  needs  no  treaty  to 
give  that  power;  the  protection  of  it  may  be  war  —  not  the  exercise 
of  a  treaty  right.  When  France  gave  notice  to  Great  Britain,  in 
the  correspondence  that  is  here  and  that  Mr.  Turner  referred  to, 
that  she  proposed  to  enforce  her  rights  on  the  treaty  coast  —  rather 
a  peremptory  correspondence,  the  Tribunal  will  remember —  and 
Great  Britain  answered  back  that  she  proposed  to  enforce  hers, 
that  did  not  mean  the  exercise  of  treaty  rights.  It  meant  war. 
When  Mr.  Evarts  had  this  correspondence  here  with  Lord  Gran¬ 
ville  about  the  question  as  to  whether  we  would  be  compelled  to 
send  ships  of  war  to  the  treaty  coast,  that  did  not  mean  the  exercise 
of  a  treaty  right.  It  meant  war.  The  treaty  right,  and  the  full 
extent  of  the  sovereign  right  that  comes  to  the  United  States  under 
the  treaty,  is  to  deal  with  its  own  inhabitants. 

Sir  Charles  Fitzpatrick:  The  power  to  regulate  its  own 
inhabitants  ? 

Senator  Root:  Its  own  inhabitants,  yes.  We  do  not  claim 
any  right  over  British  subjects  that  we  deny  to  Great  Britain  over 
ours.  I  mean,  we  do  not  in  respect  of  this  very  treaty  right.  Of 
course  we  do  not  claim  any  such  right  in  that  vast  field  of  jurisdic¬ 
tion  which  exists,  because  that  is  British  territory,  and  which  is 
not  affected  at  all  by  this  question. 
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Judge  Gray:  The  sovereign  to  whom  this  right  is  granted  may 
also,  following  out  your  own  line  of  argument,  relinquish  or  destroy 
it  by  renouncing  the  treaty  ? 

Senator  Root:  Precisely;  it  may  relinquish  or  destroy  it, 
and  in  this  treaty  it  does  renounce  and  destroy  the  right  which  it 
claimed  to  have,  and  had  had  under  the  treaty  of  1783,  in  regard 
to  the  great  extent  of  British  treaty  coasts  other  than  this  special 
reservation. 

Sir  Charles  Fitzpatrick:  Going  back  to  the  legal  proposition, 
the  power  to  regulate  a  treaty  right  to  be  exercised  in  foreign 
territory  seems  to  me  necessarily  to  involve  the  power  to  protect 
that  treaty  right,  to  protect  the  inhabitant  in  the  exercise  of  that 
treaty  right.  Sovereignty  must  include  that,  surely,  as  a  legal 
proposition  ? 

Senator  Root:  It  involves,  not  by  grant  of  the  treaty,  but  as 
the  existence  of  every  right  involves,  the  right  to  make  war  in  its 
defense;  not  a  right  granted  by  the  treaty,  but  the  superior  and 
all-embracing  right  of  independence  to  defend  one’s  rights.  We 
claim  under  this  treaty  no  right  whatever  to  the  exercise  of  force 
in  British  waters.  We  say  that  as  to  this  treaty  right,  with  its 
narrow  powers  of  sovereignty  over  the  exercise  of  a  liberty  by  our 
own  citizens,  and  with  regard  to  every  right  that  the  United  States 
possesses,  there  may  come  a  time  when  we  shall  be  compelled  to 
defend  our  rights;  but  we  appeal  to  no  treaty  as  the  basis  of  that 
defense;  it  is  because  we  are  an  independent  nation,  and  it  is 
essential  to  independence  that  at  times  a  nation  shall  be  ready  to 
maintain  its  independence  by  maintaining  its  rights. 

The  President:  If  you  please,  Mr.  Senator  Root:  Is  your 
proposition  that  American  fishermen,  in  exercising  their  industry 
in  British  waters,  only  depend  upon  American  sovereignty,  and 
not  upon  the  territorial  sovereignty  of  Great  Britain  ? 

Senator  Root:  My  contention  is  that  American  fishermen, 
exercising  the  liberty  in  British  waters  so  far  as  regards  the  entire 
range  of  personal  conduct,  are  under  British  sovereignty. 

The  President:  Yes,  I  forgot  to  qualify  the  question. 
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Senator  Root:  But  so  far  as  the  method  and  time  and  manner 
of  exercising  that  liberty,  and  the  conditions  upon  which  they 
shall  exercise  it  are  concerned,  they  are  dependent  upon  their  own 
government.  They  take  no  right  from  Great  Britain.  They  take 
the  right  from  their  own  government,  which  received  from  Great 
Britain  the  power  to  give  them  that  right. 

The  President:  In  this  respect,  the  exercise  of  this  industry 
would  be  different  from  the  exercise  of  any  other  industry  in  British 
territory?  If  American  subjects  exercise  any  other  industry  in 
British  territory,  they  are  dependent  upon  the  British  laws  con¬ 
cerning  this  industry;  and  with  respect  to  the  fishing  industry, 
they  are  not  dependent  upon  the  British  regulations  concerning 
this  specific  industry  ? 

Senator  Root:  I  will  show,  I  think  with  great  distinctness,  the 
reason  of  the  difference,  in  a  very  short  time.  There  is  a  clear 
and  distinct  line  to  be  drawn.  I  indicated  yesterday  one  element 
of  difference. 

The  President:  The  perpetual  and  unilateral  character  of  the 
grant  was  one  difference? 

Senator  Root:  That  was  the  difference  upon  which  I  based 
my  submission  that  for  the  preservation  of  this  kind  of  right  it  is 
necessary  to  have  freedom  from  control,  while  for  the  preservation 
of  the  other  kind  of  right  it  is  not.  That  is  one  difference,  and  I 
shall  presently  come  to  the  further  differences. 

It  follows  necessarily  from  what  I  have  said  regarding  what  the 
right  was  that  passed  to  the  United  States  under  the  contract, 
that  there  was  in  it  no  element  of  a  transaction  between  juristic 
persons.  Upon  that  both  parties  here  are  fully  agreed,  and  the 
statements  by  counsel  are  quite  unequivocal.  I  turn  to  one  by  the 
Attorney-General,  who  says  [p.  1020]: 

“No,  we  did  not  part  with  the  right  to  fish;  .  .  .  We  consented  not  to 
exercise  our  sovereign  right  of  exclusion  against  them  for  that  purpose.” 

That  is  the  Attorney-General’s  description  of  what  was  done. 
The  very  full  and  frank  statements  by  the  counsel  for  Great  Britain 
as  to  the  limitation  upon  their  sovereignty,  which  have  character- 
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ized  the  entire  argument  of  the  case,  standing  upon  Lord  Salisbury’s 
position  as  to  limitation  upon  sovereignty,  are  quite  inconsistent 
with  the  idea  that  this  is  a  transaction  merely  between  two  juristic 
persons;  because,  of  course,  the  mere  passing  of  a  private  title  is 
no  limitation  of  sovereignty  at  all;  absolutely  none.  But  the  sub¬ 
ject  is  important,  and  it  was  raised  by  suggestions  and  questions 
from  the  bench,  and  I  think  that  perhaps  I  ought  to  assign  a  rational 
basis  for  the  agreement  of  counsel  on  both  sides  regarding  it. 

Under  the  Roman  law  we  all  know  the  sea  was  free  to  everyone, 
clear  to  the  edge  of  the  shore,  and  no  one  could  acquire  ownership 
or  special  rights  in  it.  When  the  dreadful  and  brutal,  selfish  period 
of  the  Middle  Ages  came  in  Europe,  and  the  advanced  juristic 
learning  of  Rome  was  in  a  great  measure  forgotten,  the  different 
sovereigns  reached  out  for  general  control  over  as  great  a  part  of 
the  sea  as  they  could  accomplish  —  narrow  seas,  and  closed  seas, 
and  broad  seas,  and  great  stretches  running  out  into  the  ocean,  and 
this  in  some  cases  even  went  so  far  as  to  extend,  practically,  to  a 
claim  over  the  entire  ocean. 

But  when  the  great  duel  between  mare  liberum  and  mare 
clausum  was  ended,  when  Grotius  and  his  followers,  representing 
the  newly  awakening  spirit  of  commercial  freedom  that  ushered 
in  the  civilization  of  our  day,  had  overcome  the  conservatism  and 
principle  of  exclusion  represented  by  Selden,  with  all  his  learning 
and  ability,  when  the  principle  of  modern  freedom  had  conquered, 
and  the  old  claims  to  control  and  possession  and  ownership  over  the 
sea  disappeared,  they  disappeared  entirely :  it  is  not  that  there  was 
a  residuum  left;  it  is  that  they  were  gone.  A  very  great  English 
judge  has  stated  what  happened,  in  the  case  of  The  Queen  vs.  Keyn, 
already  referred  to  here,  in  the  2nd  Exchequer  Division.  Lord 
Chief  Justice  Cockburn  says: 

“All  these  vain  and  extravagant  pretensions  have  long  since  given  way 
to  the  influence  of  reason  and  common  sense.  If,  indeed,  the  sovereignty 
thus  asserted  had  a  real  existence,  and  could  now  be  maintained,  it  would, 
of  course,  independently  of  any  question  as  to  the  three-mile  zone,  be  con¬ 
clusive  of  the  present  case.  But  the  claim  to  such  sovereignty,  at  all  times 
unfounded,  has  long  since  been  abandoned.  No  one  would  now  dream  of 
asserting  that  the  sovereign  of  these  realms  has  any  greater  right  over  the 
surrounding  seas  than  the  sovereigns  on  the  opposite  shores;  or  that  it  is 
the  especial  duty  and  privilege  of  the  Queen  of  Great  Britain  to  keep  the  peace 
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in  these  seas.  ...  It  is  in  vain,  therefore,  that  the  ancient  assertion  of  sover¬ 
eignty  over  the  narrow  seas  is  invoked  to  give  countenance  to  the  rule  now 
sought  to  be  established,  of  jurisdiction  over  the  three-mile  zone.  ...  To 
invoke  as  its  foundation,  or  in  its  support,  an  assertion  of  sovereignty  which, 
for  all  practical  purposes,  is,  and  always  has  been,  idle  and  unfounded,  and 
the  invalidity  of  which  renders  it  necessary  to  have  recourse  to  the  new  doc¬ 
trine,  involves  an  inconsistency,  on  which  it  would  be  superfluous  to  dwell.” 

That  is  to  say,  these  vague  and  unfounded  claims  disappeared 
entirely,  and  there  was  nothing  of  them  left  as  the  basis  for  any 
claim  of  ownership  or  sovereignty  or  jurisdiction  over  any  portion 
of  the  sea  beyond  the  line  that  adjoins  the  land.  The  sea  became, 
in  general,  as  free  internationally  as  it  was  under  the  Roman  law. 
But  the  new  principle  of  freedom,  when  it  approached  the  shore, 
met  with  another  principle  —  the  principle  of  protection;  not  a 
residuum  of  the  old  claim,  but  a  new  independent  basis  and  reason 
for  modification,  near  the  shore,  of  the  principle  of  freedom.  The 
sovereign  of  the  land  washed  by  the  sea  asserted  a  new  right  to 
protect  his  subjects  and  citizens  against  attack,  against  invasion, 
against  interference  and  injury;  to  protect  them  against  attack 
threatening  their  peace,  to  protect  their  revenues,  to  protect  their 
health,  to  protect  their  industries.  That  is  the  basis  and  the  sole 
basis  on  which  is  established  the  territorial  zone  that  is  recognized 
in  the  international  law  of  to-day.  War-ships  may  not  pass  with¬ 
out  consent  into  this  zone,  because  they  threaten.  Merchant-ships 
may  pass  and  repass,  because  they  do  not  threaten.  But  merchant- 
ships  may  not  enter  into  the  coast  trade  from  port  to  port  without 
consent,  because  they  interfere  with  the  industry  of  the  people, 
the  natural  right  of  the  people  to  carry  on  the  intercourse  between 
their  own  ports.  Fishing  ships  may  not  come  to  engage  in  fishing, 
because  they  interfere  with  the  natural  industry  of  the  people  on 
the  coast,  the  natural,  immemorial  right  of  the  dwellers  on  the  sea. 
Back  in  the  remotest  times,  in  all  times,  whatever  be  the  rule  of 
freedom  of  the  sea,  however  free  it  may  be,  it  is  deeply  embedded 
in  human  nature  that  the  men  who  dwell  by  the  shore  of  the  sea 
consider  that  they  have  a  natural  right  to  win  their  support  from 
the  waters  at  their  doors;  and  they  look  with  natural  resentment  at 
one  coming  from  a  distance  to  interfere  with  that  right;  and  that 
immemorial,  natural  right  of  the  coastal  population  to  secure 
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support  from  the  sea  as  an  object  of  the  right  of  protection  by 
the  sovereign. 

That  is  essentially  a  relation  of  sovereignty.  Efforts  have  been 
made  at  times  by  monarchs  in  former  days,  when  the  old  theory 
of  ownership  prevailed,  to  separate  some  portions  of  the  opportunity 
and  grant  them  to  individuals  or  corporations  —  special  rights  to 
fish,  seldom,  I  think,  out  in  the  marginal  seas  or  territorial  seas, 
but  in  interior  waters.  However,  those  instances  have  been  ex¬ 
ceptional.  The  attempt  unduly  to  restrict  this  great  natural  right 
of  his  subjects,  and  to  create  monopolies  in  particular  places,  was 
one  of  the  great  tilings  that  cost  Charles  I  his  head.  Universally, 
now,  the  relation  of  the  state  to  the  fishing  of  its  coastal  population 
is  the  sovereign  right  of  protection;  and  we  are  certified  in  this 
treaty  that  that  is  the  relation  of  Great  Britain,  for  in  it  she  declares 
that  this  liberty  which  the  inhabitants  of  the  United  States  are  to 
have  forever  is  to  be  in  common  with  the  subjects  of  Great  Britain. 

Now,  I  say  we  are  agreed  upon  this,  and  perhaps  I  should  not 
discuss  it  further.  It  is  the  subject-matter  of  countless  treaties 
regulating  these  rights,  sovereign  acts,  the  North  Sea  Convention, 
treaties  with  France  of  1839,  treaties  of  various  and  many  powers 
with  each  other,  all  in  the  exercise  of  this  sovereign  right  of 
protection. 

The  Act  of  1878  of  Great  Britain  puts  the  matter  on  a  sound 
basis,  “  The  Territorial  Waters  Act.”  It  is  in  the  British  Appendix, 
p.  574.  The  second  section  of  that  Act  says  that  an  offense  com¬ 
mitted  by  a  person  on  the  open  sea  within  the  territorial  waters  of 
Her  Majesty’s  dominions  shall  be  punished,  and  so  on,  and  then  at 
the  foot  of  that  page  there  is  a  definition: 

“The  territorial  waters  of  Her  Majesty’s  dominions,  in  reference  to  the 
sea,  means  such  part  of  the  sea  adjacent  to  the  coast  of  the  United  Kingdom, 
or  the  coast  of  some  other  part  of  Her  Majesty’s  dominions,  as  is  deemed  by 
international  law  to  be  within  the  territorial  sovereignty  of  Her  Majesty.” 

That  is  section  7  of  this  Act  of  1878,  The  Territorial  Waters 
Act,  British  Appendix,  p.  574. 

Despagnet  has  stated  the  rule  very  accurately  in  the  work 
which  is  already  in  the  hands  of  the  Court.  He  says  in  section 
41 1  of  his  work: 
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“But  the  reasons  which  justify  the  sovereignty  of  the  state  beyond  the 
limits  of  its  terrestrial  territory  are  always  the  same. 

“Perels  summarizes  them  in  three  principles: 

“First.  The  security  of  the  adjacent  state  requires  that  it  shall  have 
exclusive  possession  of  its  shores  and  that  it  may  protect  the  approaches. 

“Second.  The  surveillance  of  vessels  which  enter,  leave,  or  sojourn  in 
its  territorial  waters  is  imposed  by  the  guaranty  of  efficient  police  and  the 
advancement  of  its  political,  commercial,  and  fiscal  interests. 

“Third.  Finally,  the  exclusive  enjoyment  of  the  territorial  waters, 
e.g.,  for  fishing  and  coastal  trade,  may  be  necessary  to  secure  the  existence 
of  coastal  populations.” 

The  conclusions  of  the  Institute  of  International  Law  at  the 
meeting  of  1894  contain  what  is  supposed  to  be  a  correct  statement 
of  the  relation  of  the  state  to  this  kind  of  right.  The  resolution 
adopted  there  is  as  follows: 

“The  state  has  a  right  of  sovereignty  over  a  zone  of  sea  which  washes 
the  shore,  subject  to  the  right  of  innocent  passage  reserved  in  Article  5.  This 
zone  bears  the  name  ‘territorial  sea.’” 

The  President  of  the  Tribunal  will  perhaps  remember  that  in 
the  debate  which  took  place  at  that  meeting  of  the  Institute  of 
International  Law  the  original  report  of  this  resolution  was  a  little 
broader,  and  it  took  the  form  “a  state  has  the  right  of  sovereignty,” 
and  that  was  modified  in  the  final  resolution  by  substituting  “a” 
for  “the,”  so  that  it  read  ‘‘has  a  right  of  sovereignty.” 

Dr.  Drago:  I  think  a  marginal  breadth  of  six  miles  was  recom¬ 
mended. 

Senator  Root  :  The  Institute  fixed  upon  a  margin  of  six  miles, 
I  think. 

Judge  Gray:  Recommended. 

Senator  Root:  Yes,  recommended  a  margin  of  six  miles.  Of 
course,  I  am  referring  to  it  with  reference  to  the  character  of  the 
relation  of  the  state  to  the  zone,  whatever  it  is. 

Dr.  Drago:  Was  there  not  a  difference  mentioned  in  the  dis¬ 
cussion  between  the  right  of  property  on  the  marginal  water  and 
the  imperium  over  it  or  right  of  sovereignty,  so  that  the  state  could 
have  the  imperium  but  not  the  ownership  ? 
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Senator  Root:  That  I  understand  to  be  the  effect  of  the  con¬ 
clusion  reached  by  the  Institute  of  International  Law. 

Before  leaving  this  subject  let  me  put  a  third  proposition.  I 
have  stated  that  this  was  a  grant  of  a  national  right  from  one 
sovereign  to  another,  that  the  relation  which  was  involved  was  in 
no  sense  a  relation  of  two  juristic  persons  with  each  other,  but  the 
relation  of  two  sovereigns  dealing  with  the  subject-matter  of  the 
sovereignty. 

The  third  proposition  is  that  this  grant  of  this  treaty  must  be 
construed  and  interpreted  with  reference  to  the  fact  that  it  was  the 
settlement  of  a  claim  to  a  national  right  of  the  highest  importance. 
That  is  the  relevancy  and  materiality  of  the  discussion  regarding 
partition  of  empire,  and  that  is  all.  The  bearing  of  that  discussion 
is  upon  the  construction  which  is  to  be  placed  upon  this  treaty, 
upon  what  we  must  consider  to  have  been  in  the  minds  of  the  makers 
of  the  treaty,  and  as  presenting  the  great  salient  fact  with  reference 
to  the  presence  of  which  in  the  minds  of  the  makers  of  the  treaty 
we  must  construe  and  interpret  their  words. 

This  was  the  settlement  of  a  controversy  in  which  the  United 
States  had  claimed  that  she  was  entitled  for  her  people  to  equal 
rights  upon  these  coasts  with  Great  Britain  for  her  people,  and  in 
this  treaty  a  part  of  the  rights  regarding  which  that  claim  was  made 
and  that  controversy  waged  were  surrendered  and  a  part  were 
continued,  regranted. 

The  renunciation  refers  expressly  to  the  matter  in  controversy. 
Observe  the  recital : 

“Whereas  differences  have  arisen  respecting  the  liberty  claimed  by  the 
United  States  for  the  inhabitants  thereof.” 

Now  the  renunciation: 

“And  the  United  States  hereby  renounce  forever  any  liberty  heretofore 
enjoyed  or  claimed  by  the  inhabitants  thereof  ...” 

a  direct  reference  to  the  statement  of  the  subject-matter  of  the 
controversy  — 

“and  by  the  inhabitants  thereof  to  take,  dry  or  cure  fish,  on  or  within  three 
marine  miles  of  any  of  the  coasts,  bays,  creeks  or  harbors  of  His  Britannic 
Majesty’s  dominions  in  America,  not  included  within  the  above-mentioned 
limits.  ” 
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And  the  new  grant  of  the  treaty  covered  a  portion  of  the  liberty 
claimed,  and  the  renunciation  of  the  treaty  covered  all  the  remain¬ 
der  of  the  liberty  claimed.  So  I  say  it  is  not  to  be  supposed  that 
the  makers  of  this  treaty  considered  that  they  were  going  very  far 
in  making  a  grant  of  a  right  affecting  this  small  portion  of  the 
coasts  involved  in  the  controversy  as  a  right  of  the  highest  order 
of  dignity. 

The  true  nature  of  this  right  could  not  be  better  stated  than  it 
was  stated  by  Lord  Bathurst  in  his  letter  to  Mr.  Adams  of  the  30th 
October,  1815,  which  appears  in  the  United  States  Case  Appendix, 
and  from  which  I  will  read,  p.  274. 

First  let  me  say  a  word  about  the  significance  of  the  letter. 

As  we  all  know,  Great  Britain  claimed,  after  the  end  of  the  war 
of  1812,  that  the  right  of  the  United  States  within  her  maritime 
jurisdiction  had  been  destroyed  by  the  war.  We  all  know  that  Mr. 
Adams  controverted  this  very  vehemently,  and  this  letter  is  the 
statement  of  the  British  ground  upon  which  it  maintained  that 
position  and  refused  to  permit  the  United  States  to  exercise  the 
liberty  which  it  had  held  under  the  treaty  of  1783. 

This  is  the  formal  authentic  statement  of  the  position  of  Great 
Britain  under  which  she  justified  herself  —  was  ready  to  justify 
herself  to  the  world  — -  for  the  denial  of  the  rights  which  she  had 
solemnly  granted  by  the  treaty  of  1783  to  the  United  States.  It 
was  the  formal  statement  of  the  position  of  Great  Britain  in  that 
controversy. 

Mr.  Adams,  you  will  remember,  had  claimed  that,  because  of 
this  original  right  of  the  United  States  under  the  partition  of 
empire  theory,  the  grant  of  the  liberty  or  the  right  of  1783  was  not 
ended  by  the  war,  but  that  it  was  an  original  right  which  continued, 
war  or  no  war.  That  was  Mr.  Adams’s  position. 

Lord  Bathurst  is  here  controverting  that  position  and  stating 
the  contrary  position  on  which  Great  Britain  stood,  and  he  says 
in  the  first  paragraph  on  p.  274: 

“The  minister  of  the  United  States  appears,  by  his  letter,  to  be  well 
aware  that  Great  Britain  has  always  considered  the  liberty  formerly  enjoyed 
by  the  United  States  of  fishing  within  British  limits,  and  using  British  terri¬ 
tory,  as  derived  from  the  third  article  of  the  treaty  of  1783,  and  from  that 
alone;  and  that  the  claim  of  an  independent  state  to  occupy  and  use  at  its 
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discretion  any  portion  of  the  territory  of  another,  without  compensation  or 
corresponding  indulgence,  cannot  rest  on  any  other  foundation  than  con¬ 
ventional  stipulation.” 

That  is  the  basis  of  Great  Britain’s  position  in  ending  the 
“liberties”  granted  in  1783. 

He  proceeds: 

“It  is  unnecessary  to  inquire  into  the  motives  which  might  have  originally 
influenced  Great  Britain  in  conceding  such  liberties  to  the  United  States, 
or  whether  other  articles  of  the  treaty  wherein  these  liberties  are  specified 
did,  or  did  not,  in  fact  afford  an  equivalent  for  them,  because  all  the  stipula¬ 
tions  profess  to  be  founded  on  reciprocal  advantages  and  mutual  convenience. 
If  the  United  States  derived  from  that  treaty  privileges  from  which  other 
independent  nations,  not  admitted  by  treaty  were  excluded,  the  duration  of 
the  privileges  must  depend  on  the  duration  of  the  instrument  by  which  they 
were  granted;  and  if  the  war  abrogated  the  treaty,  it  determined  the  privileges.” 

You  will  perceive  how  material  and  necessary  to  the  argument 
was  this  definition  of  the  nature  of  the  right  that  Great  Britain  had 
granted  to  the  United  States.  Other  nations  might  exercise  privi¬ 
leges  at  the  discretion  of  Great  Britain  by  acquiescence,  subject 
always  to  be  withdrawn  or  modified.  Other  nations  might  exercise 
privileges  in  the  territory  of  Great  Britain  accorded  by  statute, 
always  in  the  discretion  of  Great  Britain  to  alter,  amend,  or  repeal, 
but  that  an  independent  state  shall  occupy  and  use,  at  its  discretion, 
any  portion  of  the  territory  of  Great  Britain  without  compensation 
or  corresponding  indulgence  cannot  rest  on  any  other  foundation 
than  conventional  stipulation. 

The  President:  But  then,  must  it  not  be  expressed  in  the 
conventional  stipulation  that  this  right  is  to  be  exercised  at  the 
discretion  of  the  party  entitled  ? 

Senator  Root:  The  conventional  stipulation  which  he  is  de¬ 
scribing  contained  no  such  stipulation.  He  is  ascribing  that  quality 
to  the  grant  of  1783,  which  contained  no  such  express  stipulation. 

On  the  following  page  (276)  Lord  Bathurst  argues  that  this 
grant  was  temporary  and  experimental,  and  depending  on  the  use 
that  might  be  made  of  it,  and  so  on,  and  on  the  condition  of  the 
island  and  the  place  where  it  was  to  be  exercised,  and  on  the  general 
convenience  and  inconvenience,  from  a  naval,  military,  or  commer¬ 
cial  point  of  view,  resulting  from  the  access  of  an  independent  nation 
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to  such  island  and  places. —  further  characterization  of  the  same 
description  of  the  grant  of  1783.  And,  as  my  learned  friend  the 
Attorney-General  has  argued  so  cogently  here,  the  grant  of  1818  was 
a  continuance  or  renewal  of  a  portion  of  the  same  grant  as  that 
of  1783. 

Now  I  will  come  to  another  consideration,  which  is  of  primary 
importance  in  the  construction  of  this  grant,  and  that  is  the  quality 
imported  into  it  by  the  use  of  the  word  “forever”  —  the  quality 
of  permanency.  If  you  will  remember,  the  United  States  insisted 
that  this  quality  existed  in  the  grant  of  1783,  and  Lord  Bathurst, 
in  the  letters  which  I  have  read,  insisted  that  it  did  not  exist  in  the 
grant,  but  the  right  was  liable  to  be  terminated  by  war. 

You  will  remember  the  vehement  assertion  of  John  Adams  in 
1782  regarding  the  rights  of  the  United  States  and  his  unwilling¬ 
ness  to  enter  into  any  treaty  except  one  which  secured  these 
fishery  rights. 

The  New  England  States  in  1783  and  in  1818  were  poor,  their 
soil  was  sterile,  the  great  grain  fields  of  the  West  had  not  been  opened, 
the  manufacturing  which  has  grown  to  such  great  extent  was  in 
its  infancy,  and  the  fisheries  were  a  matter  of  primary  vital  impor¬ 
tance  to  the  people  of  the  United  States,  and  especially  to  the  people 
of  New  England. 

Now,  when  the  war  of  1812  was  ended,  a  war  waged  over  the 
question  of  impressments  and  not  affecting  the  fisheries  or  involv¬ 
ing  as  a  matter  of  controversy  the  fisheries  in  any  degree  —  when 
that  war  ended  without  settling  the  question  of  impressments, 
without  any  particular  credit  to  either  side,  the  people  of  New 
England  awoke  to  the  startling  and  shocking  realization  of  the  fact 
that  their  fisheries,  their  great  industry,  were  gone,  provided  Great 
Britain  could  maintain  that  position,  unanticipated,  unexpected, 
and  a  cause  for  chagrin. 

That  is  the  explanation  of  the  vehemence  of  John  Quincy  Adams 
in  conducting  the  controversy  and  the  meaning  of  his  deep  feeling 
and  indignation.  The  proposition  of  Great  Britain  that  the  grant 
of  this  right  was  not  permanent  was  a  blow  at  the  vital  interest 
of  the  New  England  seaboard,  and  an  absolute  prerequisite  and 
sine  qua  non  of  the  settlement  of  that  controversy  on  the  part  of 
the  United  States  was  that,  while  she  was  forced  to  give  up, 
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while,  under  this  argument  of  Lord  Ba-thurst,  she  was  out-faced, 
borne  down,  and  compelled  to  give  up  the  greater  part  of  the  rights 
she  had  held  under  the  treaty  of  1783,  the  little  remnant  that  she 
saved  was  to  be  made  permanent  beyond  any  possibility  of  doubt. 
That  is  a  dominant  feature  in  the  article  of  the  treaty  of  1818,  and 
it  is  one  to  which  no  Court  can  fail  to  give  effect.  It  must  receive 
effect,  and  it  must  receive  the  effect  that  all  the  conditions  and 
circumstances  show  it  was  intended  to  have.  The  American  in¬ 
structions  to  the  negotiators,  which  appear  on  p.  304  of  the  United 
States  Appendix,  are: 

“The  President  authorizes  you  to  agree  to  an  article  whereby  the  United 
States  will  desist  from  the  liberty  of  fishing  and  curing  and  drying  fish,  within 
the  British  jurisdiction  generally,  upon  condition  that  it  shall  be  secured  as 
a  permanent  right;  not  liable  to  be  impaired  by  any  future  war.” 

The  President:  What  is  the  connection  between  the  perpe¬ 
tuity,  the  permanent  character,  of  the  right  and  its  exemption 
from  regulation  by  the  state  in  whose  territory  it  is  to  be  exercised  ? 

Senator  Root:  The  connection  is  this.  I  assume  I  may  now 
pass  from  demonstrating  the  importance  and  pressing  nature  of 
the  demand  for  permanency  and  for  the  inclusion  of  the  word 
“forever,”  which,  in  numerous  documents  appearing  here,  is  shown 
to  have  been  a  consideration  in  the  negotiation.  For  example, 
in  the  letter  from  Mr.  Robinson  to  Lord  Castlereagh  of  the  10th 
October,  1818,  the  British  negotiator  reported,  British  Case  Appen¬ 
dix,  p.  92,  that  permanency  was  an  indispensable  condition  on  the 
American  part;  in  the  letter  of  Messrs.  Gallatin  and  Rush  to  Mr. 
Adams  of  the  20th  October,  1818,  United  States  Case  Appendix, 
p.  307,  Mr.  Gallatin  says  the  insertion  of  the  words  “forever”  was 
strenuously  resisted;  in  Mr.  Gallatin’s  letter  of  the  6th  November, 
1818,  British  Case  Appendix,  p.  97,  he  says  that  they  could  have 
secured  more  territory  at  the  expense  of  giving  up  the  word  “for¬ 
ever,”  and  the  report  of  Messrs.  Robinson  and  Goulburn  of  the 
17th  September,  1818,  British  Case  Appendix,  p.  86,  refers  to  the 
right  permanently  conveyed.  Now,  the  connection  of  that  with 
the  right  of  regulation  is  that  there  is  only  one  way  to  give  effect 
to  this  absolutely  essential  feature  of  the  grant,  and  that  is  to 
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regard  it,  not  as  an  obligation,  but  as  a  conveyance  of  the  right  from 
Great  Britain  to  the  United  States;  so  that  it  becomes  the  right 
of  the  United  States  and  not  a  mere  obligation  of  Great  Britain, 
for  all  obligations  are  ended  by  war  and  all  obligations  are  ended 
by  transfer  of  sovereignty. 

The  President:  Could  there  not  be  a  perpetual  obligation 
without  a  transfer  of  sovereignty? 

Senator  Root:  There  could  not  be  a  perpetual  obligation  not 
ended  by  war.  The  obligation  ends  with  war,  and  the  same  obli¬ 
gation  ends  with  a  transfer  of  sovereignty.  It  must  be  remembered 
that  sovereignty  had  been  transferred  as  to  thirteen  British  colo¬ 
nies,  and  it  always  must  have  been  in  contemplation  that  it  might 
be  transferred  as  to  another.  Lord  Salisbury,  in  his  speech  in  the 
House  of  Lords  in  1891,  declared,  of  the  French  right,  that  New¬ 
foundland  was  mistaken  in  considering  that  the  burden  of  the  right 
was  due  to  her  continued  allegiance  to  Great  Britain,  that  wherever 
Newfoundland  went  that  right  would  still  persist,  and  I  say  there 
is  no  other  way  to  give  effect  to  this  essential  quality  of  the  grant 
than  to  regard  it  as  being  not  a  mere  obligation,  but  to  regard  it  as 
being  a  transfer  of  the  right  from  Great  Britain  to  the  United 
States,  so  that  it  became  the  right  of  the  United  States  and  not  the 
right  of  Great  Britain.  To  that  feature  of  the  article  we  are  all 
bound  to  give  effect,  and  we  cannot  put  any  construction  on  the 
article  which  leaves  the  right  open  to  be  destroyed  either  by  war, 
or  by  a  transfer  of  sovereignty,  or  by  any  other  agency,  unless  it 
be  the  voluntary  act  of  the  grantee. 

The  President:  Then  the  consequence  of  the  fact  that  this 
right  has  been  acknowledged  as  a  permanent  right  would  be  that 
the  character  of  the  right  would  be  enlarged  beyond  the  words 
of  the  grant  itself?  The  grant  itself  speaks  of  the  right  of  the 
United  States  to  take  fish,  and  in  consequence  of  the  fact  that 
the  right  has  been  granted  forever,  it  extends  to  participation  by 
the  United  States  in  the  legislation  and  administration  of  Great 
Britain  concerning  the  exercise  of  the  right? 

Senator  Root:  No,  the  right  was  not  a  grant  to  the  inhabitants 
of  the  United  States. 
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The  President:  No,  it  was  a  grant  to  the  United  States  for 
the  benefit  of  the  inhabitants  of  the  United  States. 

Senator  Root:  It  is  a  grant  to  the  United  States,  and  a  right 
granted  to  the  United  States,  of  course,  belongs  to  the  United 
States.  It  is  its  right. 

The  President:  Is  it  not  the  essence  of  every  international 
right  that  it  belongs  to  the  state  ?  When  you  say  that  a  treaty  is 
made  for  the  benefit  of  the  inhabitants  of  the  state,  you  mean  that 
it  confers  the  right  on  the  state  and  not  on  the  inhabitants?  It 
is  a  contract,  not  between  the  inhabitants,  but  between  the  two 
states  ? 

Senator  Root:  Precisely.  This  is  a  right  of  the  United  States, 
and  it  is  a  right  which  must  persist  forever.  The  grant  of  a  right 
forever,  independent  of  the  promise  of  the  grantor,  made  so  by 
impressing  upon  it  the  quality  of  perpetuity,  is  a  conveyance  and 
is  not  a  mere  obligation.  That  is  my  proposition. 

The  President:  So  that  every  right  conferred  on  a  state  in 
perpetuity  would  be  a  conveyance  and  not  a  mere  obligation; 
would  convey  a  part  of  the  sovereignty  to  the  grantee  state  ? 

Senator  Root:  Every  right  conveyed  to  the  state  in  perpe¬ 
tuity,  so  that  it  is  not  open  to  destruction,  or  impairment  by  the 
grantor,  and  relating  to  the  use  of  the  territory  of  the  grantor,  made 
in  perpetuity,  is  a  conveyance. 

Judge  Gray:  It  no  longer  rests  in  promise,  but  it  is  an  executed 
grant. 

Senator  Root:  It  no  longer  rests  in  promise,  but  is  an  executed 
grant.  There  is  no  other  way  to  give  effect  to  that  quality  that 
was  imported,  or  expressed,  by  the  word  “forever.”  Of  course, 
Great  Britain  stands  upon  the  proposition  that  the  territorial  zone 
and  the  bays,  creeks,  inlets,  and  harbors  to  which  this  right  relates 
is  a  portion  of  her  territory,  over  which  she  exercises  sovereignty. 
That  is  the  basis  of  her  position,  and  I  need  not  stop  to  argue  it. 
So  that  the  right  which  was  conveyed  to  the  United  States  is  the 
right  of  one  independent  nation  to  make  use  forever,  for  its  own 
benefit  in  a  prescribed  area,  of  the  territory  of  another  independent 
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nation.  That  is  just  as  Lord  Bathurst  described  it.  It  is  in  the 
nature  of  an  international,  real  right;  it  is  a  jus  in  re  aliena.  We 
have  here  another  reason  why  this  should  not  be  regarded  as  a 
mere  municipal  right  or  a  transaction  between  two  juristic  per¬ 
sons,  because  that  has  none  of  the  elements  of  indestructibility. 
One  of  the  essential  qualities  of  this  grant,  and  one  which  can¬ 
not  be  denied  to  it  without  violence  to  the  terms  of  the  grant, 
is  that  it  is  removed  from  the  exercise  of  the  powers  of  sov¬ 
ereignty  of  Great  Britain,  put  beyond  the  exercise  of  that 
power,  and  is  vested  alone  in  the  sovereign  to  which  the  grant 
was  made.  The  sovereignty  to  which  the  grant  was  made,  exer¬ 
cising  its  sovereign  right,  its  sovereign  control  over  its  own  right, 
not  going  beyond  it,  not  arrogating  to  itself  the  right  to  inter¬ 
fere  with  British  jurisdiction,  or  with  the  British  exercise  of  a 
common  right,  but  arrogating  to  itself  the  right  to  control  its  own 
inhabitants,  to  condition  the  right  to  them,  is  exercising  that 
which  is  the  right  of  the  sovereign  to  which  it  is  granted,  and  not 
the  right  of  the  sovereign  making  the  grant.  That  is  the  proposi¬ 
tion  I  make. 

Now,  a  further  proposition  upon  which  we  are  all  agreed  is  that 
this  grant  did  limit  British  sovereignty.  That  is  agreed  by  counsel 
on  both  sides,  and  I  suppose  I  need  not  spend  any  time  over  it. 
Originally,  Great  Britain  had  the  right  to  reserve  to  her  own  subjects 
the  exclusive  use  of  that  portion  of  the  earth’s  surface  which  we 
call  the  treaty  coast  for  fishing  purposes.  She  had  the  right  to 
exclude  all  other  persons  from  it.  She  had  the  right  to  dispose 
freely  as  sovereign  of  the  opportunity  for  the  entire  use  among  her 
own  subjects,  to  condition  its  exercise,  and  to  say  that  they  shall 
do  so  and  so,  that  these  may  go  there  and  that  those  may  not. 
She  had  the  right  to  admit  such  aliens  as  she  saw  fit  to  the  benefi¬ 
cial  use.  She  had  the  right  to  say  to  the  people  of  Massachusetts, 
You  may  come  here  and  fish,  and  to  the  people  of  Maine  and  New 
Hampshire,  You  may  not;  or  that  the  people  of  New  York  may  go 
and  fish  and  the  people  of  Massachusetts  may  not.  But  when  she 
made  the  grant  she  parted  to  a  material  extent  with  the  power  to 
do  those  acts  of  sovereignty.  She  could  no  longer  exclude  this 
great  class  of  men  who  are  described  as  ‘‘inhabitants  of  the  United 
States.”  It  rested  with  the  United  States  to  exlcude  them  or  to 
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prohibit  them  from  entering  that  territory  and  fishing.  She  could 
no  longer  say  to  one,  You  may  go,  and  to  another,  You  may  not. 
She  could  no  longer  dispose  of  the  entire  opportunity  for  fishing, 
as  she  had  been  able  to  do  before. 

Now,  these  are  limitations  upon  the  sovereign  powers  of  Great 
Britain,  and,  while  not  extensive  or  alarming  or  a  matter  of  practi¬ 
cal  disturbance  of  British  sovereignty,  the  United  States,  in  condi¬ 
tioning  her  own  inhabitants,  saying,  You  may  be  admitted,  and 
you  not,  those  who  comply  with  the  conditions  may  be  admitted, 
and  others  not,  were  entitled  to  exercise  the  same  right  of  sovereignty 
which  Great  Britain  had  theretofore  been  able  to  exercise,  and  had 
exercised.  So,  sovereignty  was  limited. 

Now,  there  cannot  be  an  implied  reservation  in  the  grant  of  the 
very  thing  that  the  grant  excludes;  that  is  to  say,  that  when  the 
grant  limited  British  sovereignty  it  excluded  British  sovereignty 
from  the  field  of  operation  commensurate  with  the  right  granted 
according  to  its  terms.  It  is  not  an  exact  use  of  words  to  call  it  an 
implied  reservation.  There  cannot  be  any  reservation  implied  of 
a  right  which  the  essential  quality  of  the  grant  is  to  exclude.  There 
is  a  limit  to  the  grant,  and  beyond  that  limit  sovereignty  remains 
intact,  unimpaired,  and  you  must  go  to  the  grant  to  find  what  the 
limit  is.  If  you  find  a  limit  in  the  grant  there  can  be  no  implied 
reservation  within  it  of  any  sovereign  right,  for  to  the  extent  of  its 
limits  the  grant  must  limit  the  sovereignty,  or  the  sovereignty 
must  limit  the  grant.  They  cannot  both  limit  each  other.  One 
must  be  superior  and  the  other  inferior.  The  grant,  to  the  extent 
of  the  terms  of  the  grant,  is  superior  because  it  limits  the  sover¬ 
eignty,  and  when  you  have  gone  to  the  grant  and  found  how  far 
the  terms  of  the  grant  go  and  the  extent  to  which  sovereignty  is 
excluded,  to  that  extent  there  can  be  no  implied  reservation  of 
sovereignty  whatever. 

The  President:  If  it  can  be  said  on  one  side  that  there  can  be 
no  implied  reservation  of  sovereignty,  can  it  not  be  said  on  the 
other  side  that  there  can  be  no  implied  abdication  of  sovereignty  ? 
The  consequence  would  be  that  one  must  stick  to  the  words  of  the 
treaty,  and  consider  that  it  confers  only  that  right  which  is  expressed 
by  ipsissimis  verbis  of  the  treaty. 
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Senator  Root:  That  is  undoubtedly  true.  The  words  of  the 
treaty  must  be  construed  according  to  what  is  found  to  be  their 
true  meaning,  and  giving  effect  to  all  the  words  which  are  of  conse¬ 
quence  or  of  importance  in  the  treaty.  Of  course,  you  have  to  find 
there  an  exclusion  of  sovereignty  in  the  grant  reasonably  construed. 
The  terms  of  the  grant  are  general  and  without  any  limit  except 
the  limit  of  territory,  and  the  limit  carried  by  the  fact  that  the 
rights  are  in  common.  The  grant  carries  the  right,  to  be  held  in 
common  with  Briti'sh  subjects,  to  take  fish  of  every  kind  within 
this  territory,  and  there  is  in  it  no  power  on  the  part  of  anyone  to 
say  that  the  right  shall  not  be  exercised  except  where  I  choose  that 
it  shall  be  exercised,  when  I  choose  that  it  shall  be  exercised,  or  in 
the  way  that  I  choose  it  shall  be  exercised.  That  is  the  grant,  and 
to  that  extent  it  excludes,  pushes  back  the  power  of  British  sover¬ 
eignty.  Within  that  extent  there  can  be  no  implied  reservation. 
It  rests  with  whoever  claims  to  find  in  the  terms  of  the  grant  author¬ 
ity  on  the  part  of  the  grantor  to  say  to  the  grantee,  You  shall  not 
do  this  except  when  I  say,  or  as  I  say,  or  where  I  say,  to  show  reason 
for  it,  to  show  ground  for  it. 

Now,  I  will  ask  you  to  consider  some  of  the  grounds  of  such  a 
claim  which  are  presented.  One  of  them,  and  one  which  has  been 
pressed  somewhat,  is  that  there  is  an  implication  from  the  fact  that 
the  liberty  is  a  liberty  in  common  with  British  subjects.  It  is 
claimed  by  Great  Britain  that  from  that  fact  results  a  right  of 
Great  Britain  to  say  that  the  citizens  of  the  United  States  are  to  be 
subject  to  the  same  legislative  control  as  the  citizens  of  Great 
Britain.  We  must  discriminate  a  little  now.  The  personal  conduct, 
of  course,  of  the  Americans  who  go  upon  the  treaty  coast  is  subject 
to  the  same  control,  but  that  is  the  result,  not  of  the  fact  that  the 
right  which  they  go  there  to  exercise  is  a  right  in  common,  but  of 
the  fact  that  they  are  in  British  territory;  and  the  great  field  of 
control  by  Great  Britain  results  not  from  the  common  quality 
of  the  right  which  they  go  there  to  exercise,  but  from  the  fact  that 
they  are  there  within  British  jurisdiction.  In  the  next  place,  it 
should  be  observed,  that  it  is  the  right  that  the  inhabitants  of  the 
United  States  are  to  have  in  common;  it  is  not  that  it  is  to  be 
exercised  in  common  with  British  subjects.  As  Chief  Justice  Fitz¬ 
patrick  observed  yesterday  in  regard  to  the  terms  of  the  treaty  of 


II  2 


FISHERIES  ARBITRATION  AT  THE  HAGUE 


1783,  words  were  not  used  here  loosely  or  carelessly.  The  men  who 
drafted  and  settled  this  knew  what  they  meant  by  the  words  that 
they  used,  and,  of  course,  this  right  of  the  United  States  had  been 
the  subject  of  very  careful  and  critical  analysis.  The  United  States 
was  being  compelled  to  surrender  a  large  part  of  its  right,  and  they, 
of  course,  used  words  with  the  greatest  care  for  the  purpose  of 
securing  a  definite,  and  perpetual,  and  effective  right.  It  was  not 
by  mere  accident  that  they  used  the  words  “the  inhabitants  of  the 
said  United  States  shall  have,  forever,  in  common  with  the  subjects 
of  His  Britannic  Majesty,  the  liberty  to  take  fish  of  every  kind.” 

The  natural  inference  from  the  fact  that  two  nations  have  rights 
in  common  is  not  that  one  of  them  shall  have  entire  control  of  both 
rights  and  shall  determine  when  it  is  desirable  for  the  common  inter¬ 
est  that  the  rights  shall  be  limited  or  modified.  That  is  not  the 
natural  inference.  The  natural  inference  from  the  legal  effect  of 
the  fact  that  two  nations  have  common  rights  is  that  they  shall 
have  a  common  voice  in  modifying  or  changing  the  rights,  and  the 
real  ground  upon  which  the  claim  is  made  for  an  exclusive  right  in 
Great  Britain  to  say  what  modifications  shall  be  made  in  both  of 
these  common  rights  is  not  that  the  rights  are  common,  but  it  is 
that  it  is  her  soil,  her  territory.  The  inference  is  not  aided  or  added 
to  in  the  slightest  degree  by  the  fact  that  the  rights  are  in  common : 
the  inference  from  the  fact  that  the  rights  are  in  common  is  all  the 
other  way. 

I  think  I  have  already  disposed  of  the  idea  that  there  is  to  be 
any  inference,  any  implication,  from  the  fact  that  it  is  within  British 
territory,  that  British  sovereignty  controls  the  exercise  of  the  right. 
I  think  I  have  disposed  of  that,  and  that  is  the  sole  ground  for  the 
contention  that  Great  Britain  can  control  the  common  right.  The 
fact  that  the  right  is  common  adds  nothing  whatever  to  it. 

But,  let  us  examine  a  little  further  this  idea,  that  the  common 
quality  of  the  rights  of  the  two  nations  justifies  one  of  them  in  con¬ 
trolling  both.  They  are  equal,  and  they  are  held  by  two  equal 
independent  sovereign  states.  The  rights  of  one  are  of  as  great 
sanctity  and  dignity  as  the  rights  of  the  other.  Great  Britain  is 
the  sole  judge  of  the  time  when,  the  places  where,  and  the  manner 
in  which  her  rights  shall  be  exercised.  There  is  no  equality  whatever 
in  having  the  subjects  of  Great  Britain  exercise  their  common  right, 
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or,  to  put  it  in  the  other  form,  in  having  Great  Britain  exercise  her 
common  right  when  she  chooses,  where  she  chooses,  and  as  she 
chooses,  and  having  the  United  States  exercise  her  equal  common 
right,  not  where  and  when  and  as  she  chooses,  but  where  and  when 
and  as  Great  Britain  chooses.  That  is  repugnant  to  the  idea  of 
equal  common  rights  held  by  equal,  independent  states. 

It  is  to  be  remembered  that  there  are  no  limitations  imposed 
upon  the  subjects  of  Great  Britain  by  any  superior  power.  The 
right  of  Great  Britain  is  as  ample  and  full  to-day,  after  all  these 
statutes,  and  notwithstanding  these  statutes,  as  it  was  the  day 
after  this  treaty  was  made,  when  there  were  no  regulations,  no 
statutes  whatever,  affecting  the  fishing  upon  this  treaty  coast. 
The  people  of  Great  Britain,  called  subjects,  who  may  exercise 
Great  Britain’s  right,  are  not  different  from  the  law-making  power 
of  Great  Britain.  The  laws  are  made  by  the  Commons  of  England, 
the  Parliament.  They  are  stated,  in  theoretical  form,  as  though 
made  by  the  King,  the  traditional  form  coming  down  from  great 
antiquity  when  kings  were  supposed  to  hold  by  divine  right  the 
power  to  impose  laws  upon  the  people.  But  that  is  no  longer  the 
fact,  and  it  was  not  when  this  treaty  was  made.  If  there  be  a 
statute  passed  by  Parliament,  or  by  any  agency  authorized  by  Par¬ 
liament,  such  as  a  Colonial  Legislature  or  a  Fish  Commission,  to 
the  effect  that  herring  shall  not  be  taken  between  October  and  April 
in  a  particular  place,  that  does  not  affect  the  right  of  the  people  of 
Great  Britain  in  any  degree  whatever.  It  is  merely  that  they,  of 
their  own  will,  impose  upon  each  individual  member  of  that  organ¬ 
ized  society  this  limitation  upon  the  exercise  of  the  right.  They 
may  repeal  it  to-morrow.  There  is  still  the  right.  The  people  of 
Great  Britain  may  determine  to  exercise  their  right  or  not  to 
exercise  it  —  to  exercise  it  in  one  way  or  another.  It  does 
not  affect  their  right,  and  it  does  not  affect  our  right.  We  may 
determine  that  we  will  not  exercise  our  right;  the  United  States 
may  forbid  its  citizens  to  take  fish  on  the  coast  of  Newfoundland 
in  October  or  May,  or  to  take  fish  on  Sunday  or  on  Monday; 
that  is  voluntary;  it  has  no  effect  and  can  have  no  effect  upon 
the  national  right.  The  right  persists,  and  the  voluntary  absten¬ 
tion,  the  self-denying  ordinance,  has  no  effect  whatever  upon  the 
right  of  Great  Britain  and  its  subjects  to  take  fish  wherever  they 
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choose,  how  they  choose,  and  however  they  choose  upon  the  treaty 
coasts.  It  is  no  concern  of  ours,  and  it  has  no  effect  on  our  right, 
and  affords  no  measure  of  our  right  whether  they  choose  to  take  or 
not  to  take. 

Sir  Charles  Fitzpatrick:  Do  you  read  the  grant  as  convey¬ 
ing  to  the  United  States  a  right  in  the  fish  before  they  are  taken  ? 

Senator  Root:  I  should  hardly  think  so. 

Sir  Charles  Fitzpatrick:  It  is  a  right  to  reduce  the  fish  into 
possession  ? 

Senator  Root:  Yes,  I  think  so. 

Sir  Charles  Fitzpatrick:  Until  such  fish  are  taken  from  the 
water  they  are  the  property  of  the  territorial  sovereign  ? 

Senator  Root:  I  would  think  that  they  were  nobody’s 
property. 

Sir  Charles  Fitzpatrick:  They  are  under  the  jurisdiction  of 
the  territorial  sovereign. 

Senator  Root  :  They  are  within  the  special  — - 

Sir  Charles  Fitzpatrick:  They  are  within  the  territorial 
jurisdiction  of  the  British  sovereign? 

Senator  Root:  Yes.  We  did  try  very  hard  to  establish  the 
idea  of  property  in  regard  to  fur  seals,  but  Great  Britain  succeeded 
in  defeating  us  in  it. 

Sir  Charles  Fitzpatrick:  The  right  acquired  was  a  right  to 
take  fish  from  the  water  and  reduce  them  into  possession. 

Senator  Root:  The  right  we  acquired  was  the  right  to  have 
our  inhabitants  take  fish  from  the  water.  Of  course,  when  the  fish 
is  taken  it  becomes  the  property  of  the  man  who  takes  it. 

Sir  Charles  Fitzpatrick:  When  it  is  reduced  into  possession 
it  becomes  the  property  of  the  inhabitant  of  the  United  States  who 
takes  it  ? 

Senator  Root:  Yes. 

The  President:  Do  you  consider  the  right  to  be  a  right  in 
common  to  the  fishing  territory  between  the  United  States  and 
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Great  Britain,  or  is  it  rather  that  the  inhabitants  of  the  United 
States  may  take  fish  from  British  waters  in  common  with  the 
subjects  of  Great  Britain? 

Senator  Root:  It  is  a  right  in  common  of  both  states,  because 
it  is  a  right  held  in  common  for  the  inhabitants  or  citizens  of  both. 
They  use  the  general  expression  that  they  shall  have  the  liberty  in 
common. 

Sir  Charles  Fitzpatrick:  I  thought  you  said  that  the  property 
in  the  fish,  in  so  far  as  there  can  be  property  in  it,  and  in  so  far  as  it 
is  in  the  territorial  jurisdiction  of  England,  would  be  vested  in 
British  subjects,  subject  to  your  right. 

Senator  Root:  After  the  fish  had  been  taken. 

Sir  Charles  Fitzpatrick:  But  until  such  time  as  the  fish  are 
taken,  who  has  jurisdiction  over  the  fish  ? 

Senator  Root:  Great  Britain  has  jurisdiction  over  the  water 
and  over  the  vessels  and  over  the  land.  I  do  not  know  that  they 
have  any  jurisdiction  over  the  fish. 

Sir  Charles  Fitzpatrick:  And  over  the  taking  of  the  fish? 

Senator  Root:  Yes,  it  has  over  the  person  who  takes  the 
fish. 

The  President:  Is  there  anything  in  the  treaty  which  says 
that  the  right  of  the  United  States  and  the  right  of  Great  Britain  is 
a  right  common  to  both  states,  so  that  the  right  of  one  state  is  equal 
to  the  right  of  the  other  state  according  to  the  subject-matter? 

Senator  Root:  I  think  it  follows  necessarily  from  the  fact  that 
the  right  which  they  have  is  expressed  to  be  a  common  right.  Great 
Britain,  under  that  clause  of  the  treaty,  has  the  right  to  have  her 
subjects  exercise  the  liberty,  and  the  United  States  acquires  the 
right  to  have  her  subjects  exercise  the  liberty,  and  that  liberty  is  a 
liberty  that  they  are  to  have  forever  in  common. 

The  President:  The  Court  will  adjourn  until  a  quarter-past 
two.1 


thereupon,  at  12.15  o’clock,  the  Tribunal  took  a  recess  until  2.15  p.m. 
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The  President:  Will  you  kindly  continue,  Mr.  Senator  Root?1 

Senator  Root:  It  follows  from  the  nature  of  the  right  that 
was  granted  to  the  United  States,  quite  independently  of  the  ques¬ 
tion  whether  the  grant  to  the  United  States  must  be  treated  as 
a  conveyance  by  reason  of  the  peremptory  requirement  of  perpetual 
existence  imported  in  the  word  “forever,”  and  from  the  fact  that 
this  grant  was  to  the  United  States,  that  when  the  inhabitants  of 
the  United  States  go  upon  the  treaty  coast  for  the  purpose  of  exer¬ 
cising  the  liberty  that  they  have,  they  go  there  by  virtue  of  the 
authority  which  they  derive  from  their  own  government,  not  by 
virtue  of  an  authority  derived  by  them  from  the  British  Govern¬ 
ment,  availing  themselves  of  a  right  which  their  country  has  inter¬ 
nationally  as  against  the  general  sovereign  of  the  territory,  by 
virtue  of  the  grant  which  that  general  sovereign  has  made  to  their 
sovereign.  The  right  which  they  exercise  is  a  right  that  is  there¬ 
fore  beyond  the  competency  of  the  general  sovereign  of  the  territory 
—  that  is  to  say,  Great  Britain  —  to  destroy  or  to  impair  or  to 
change.  It  is  a  right  which  it  is  competent  only  for  their  own 
government  to  destroy  or  to  impair  or  to  change.  That  is  equiva¬ 
lent  to  saying,  in  another  form,  that  the  right  which  they  exercise 
is  a  right  that  they  hold  under  their  sovereign,  and  which  that 
sovereign  has  acquired  from  Great  Britain. 

Under  the  way  in  which  the  exercise  of  this  right  has  been  treated 
by  Britain,  and  in  which  it  is  the  claim  of  Great  Britain  to  be  entitled 
to  treat  it,  the  American  fishermen  constitute  a  separate  class  by 
themselves,  who,  although  Great  Britain  claims  them  to  be  subject 
to  all  her  rights  of  municipal  legislation,  because  the  right  that 
they  have  is  a  right  in  common,  nevertheless  are  excluded  from  the 
real  common  exercise  of  the  right.  I  hope  I  make  it  plain.  It  is 
that  when  the  inhabitants  of  the  United  States  go  upon  the  treaty 
coast  and  exercise  the  liberty  that  is  the  subject  of  this  grant  to 
their  country,  under  the  view  which  Great  Britain  takes  of  the 
force  of  the  words  “in  common,”  of  the  fact  that  the  liberty  is  in 
common,  they  are  treated  as  being  a  special  class  by  themselves, 
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not  mingling  with  the  population  as  in  case  of  ordinary  trade  and 
travel  rights,  not  really  exercising  rights  in  common,  but  exercising 
a  special  kind  of  right  as  a  separate  class,  denied  real  rights  of 
exercise  in  common;  they  are  not  permitted  to  use  the  shore  as 
British  subjects  can  use  it;  they  are  not  permitted  to  exercise  the  lib¬ 
erty  of  fishing  in  common  with  British  subjects  in  so  far  as  the 
exercise  of  the  right  of  fishing  involves  the  use  of  the  shore  for  the 
drawing  of  nets  or  the  setting  out  of  traps,  the  drawing  of  seines; 
they  are  not  permitted  to  use  the  shores  for  the  purpose  which 
was  mentioned  by  one  of  the  counsel  for  Great  Britain  here  the 
other  day  as  being  important  and  serious,  the  disposal  of  the  offal 
resulting  from  the  dressing  of  the  fish;  they  are  not  permitted  to 
use  the  shore  for  the  drying  of  their  nets  as  British  fishermen 
may  —  for  the  purpose  that  we  can  see  illustrated  any  day  here 
as  we  go  towards  the  coast,  by  the  great  stretches  covered  wdth 
nets  laid  out  to  dry.  They  must  confine  themselves  to  their 
ships  and  their  boats,  and  their  seines  or  nets  may  rot  through 
not  being  dried,  or  they  must  find  some  way  to  dry  them  as  best 
they  can  on  shipboard.  They  are  excluded  from  the  oppor¬ 
tunity  to  employ  labor  as  British  fishermen  may.  They  are 
excluded  from  the  opportunity  of  obtaining  supplies  as  British 
fishermen  may,  excluded  from  the  opportunity  to  procure  bait 
as  British  fishermen  may.  And  in  this  great  variety  of  ways 
they  are  prohibited  from  the  real  common  exercise  of  the  right 
of  fishing.  The  inference  from  the  fact  that  the  right  is  in  com¬ 
mon  is,  in  the  view  of  Great  Britain,  an  inference  that  it  is  to 
be  common  for  purposes  of  restriction,  and  not  common  for  the 
purposes  of  opportunity. 

If  the  Tribunal  should  be  of  the  opinion  that  the  British  view 
is  correct,  that  the  fact  that  this  liberty  is  a  liberty  held  in  common 
with  subjects  of  Great  Britain  means  or  requires  the  inference  that 
its  exercise  is  to  be  in  common  with  the  exercise  of  the  liberty  by 
British  fishermen,  so  that  the  laws  or  regulations  or  rules  imposed 
upon  British  fishermen  may  also  be  imposed  upon  American  fisher¬ 
men  in  respect  of  their  right,  then  I  submit  that  the  Tribunal  must 
find  also  that  that  common  quality  extends  to  the  opportunities 
of  British  fishermen  as  well  as  to  the  limitations  upon  British 
fishermen. 
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There  is  a  very  good  illustration,  which  I  will  ask  permission 
to  hand  to  the  Court,  and  copies  will  be  given  to  the  counsel  for 
Great  Britain,  of  the  way  to  make  a  real  common  exercise  of  the 
right  of  fishing,  in  the  Russo-Japanese  Convention  concerning 
fisheries,  of  the  15th  July,  1907.  I  submit  it  to  the  Tribunal  as 
an  illustration  of  the  view  which  I  am  now  presenting.  In  that 
treaty  it  is  provided : 


“Article  I.  The  Imperial  Government  of  Russia  grants  to  Japanese 
subjects,  in  accordance  with  the  provisions  of  the  present  convention,  the 
right  to  fish,  catch,  and  prepare  all  kinds  of  fish  and  aquatic  products,  except 
fur  seals  and  sea  otters,  along  the  Russian  coasts  of  the  seas  of  Japan,  Okhotsk, 
and  Behring,  with  the  exception  of  the  rivers  and  inlets.  .  .  . 

“Article  II.  Japanese  subjects  are  authorized  to  engage  in  fishing  and 
in  the  preparation  of  fish  and  aquatic  products  in  the  fishing  tracts  specially 
designated  for  this  purpose,  situated  both  at  sea  and  on  the  coasts,  and  which 
shall  be  leased  at  public  auction  without  any  discrimination  between  Japanese 
and  Russian  subjects,  either  for  a  long  term  or  for  a  short  term.  Japanese 
subjects  shall  enjoy  in  this  respect  the  same  rights  as  Russian  subjects  who 
have  acquired  fishing  tracts  in  the  regions  specified  in  Article  I  of  the  present 
convention. 

“The  dates  and  places  appointed  for  these  auctions,  as  well  as  the  neces¬ 
sary  details  relative  to  the  leases  of  the  various  fishing  tracts  shall  be  officially 
notified  to  the  Japanese  consul  at  Vladivostok  at  least  two  months  before 
the  auctions.  .  .  . 

“Article  III.  Japanese  subjects  who  shall  have  acquired  fishing 
tracts  by  lease  in  accordance  with  the  provisions  of  Article  II  of  the 
present  convention  shall  have,  within  the  limits  of  these  tracts,  the  right 
to  make  free  use  of  the  coasts  which  have  been  granted  to  them  for  the 
purpose  of  carrying  on  their  fishing  industry.  They  may  make  on  these 
coasts  the  necessary  repairs  to  their  boats  and  nets,  haul  the  latter  on  land 
and  land  their  fish  and  aquatic  products,  and  salt,  dry,  prepare,  and  store 
their  fish  and  other  hauls  there.  For  these  purposes  they  shall  be  at  liberty 
to  construct  thereon  buildings,  stores,  cabins,  and  drying  houses,  or  to  remove 
them. 

“Article  IV.  Japanese  subjects  and  Russian  subjects  who  have  acquired 
fishing  tracts  in  the  regions  specified  in  Article  I  of  the  present  convention 
shall  be  treated  on  an  equal  footing  in  everything  regarding  imposts  or  taxes, 
which  are  or  shall  be  levied  on  the  right  to  fish  and  to  prepare  fishing  products, 
or  on  the  movable  or  immovable  property  necessary  in  this  industry. 

“Article  V.  The  Imperial  Russian  Government  shall  not  collect  any 
duty  on  fish  and  aquatic  products,  cut  or  taken  in  the  provinces  of  the  coast 
and  of  the  Amour.  .  .  . 
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“Article  VI.  No  restriction  shall  be  established  regarding  the  nationality 
of  persons  employed  by  Japanese  subjects  in  fishing  or  in  the  preparation,  etc. 

“Article  VII.  With  regard  to  the  mode  of  preparation  of  fish  and  aquatic 
products,  the  Imperial  Russian  Government  agrees  not  to  impose  on  Japanese 
subjects  any  special  restrictions  from  which  Russian  subjects  are  exempt,  etc. 
******* 

“Article  IX.  Japanese  and  Russian  subjects  who  have  acquired  fishing 
tracts  in  the  regions  specified  in  Article  I  of  the  present  convention  shall  be 
placed  on  a  footing  of  equality  with  regard  to  the  laws,  regulations,  and  ordi¬ 
nances  at  present  in  force  or  which  may  be  enacted  in  future  concerning  fish 
culture  and  the  protection  of  fish  and  aquatic  products,  the  supervision  of 
the  industry  connected  therewith,  and  any  other  matter  relating  to  fisheries. 

“The  Japanese  Government  shall  be  notified  of  newly  enacted  laws  and 
regulations  at  least  six  months  before  their  enforcement. 

“With  regard  to  newly  enacted  ordinances,  notice  shall  be  given  thereof 
to  the  Japanese  consul  at  Vladivostok  at  least  two  months  before  they  go 
into  effect. 

“Article  X.  With  regard  to  matters  not  specially  designated  in  the  pres¬ 
ent  convention,  but  which  relate  to  the  fishing  industry  in  the  regions  specified 
in  Article  I  of  the  said  convention,  Japanese  subjects  shall  be  treated  on  the 
same  footing  as  Russian  subjects  who  have  acquired  fishing  tracts  in  the 
aforementioned  regions.” 

That  is  an  example  of  rights  of  fishing  in  common,  and  a  recog¬ 
nition  of  both  sides  of  the  common  right.  They  are  to  be  expressly 
subject  to  the  laws  and  regulations,  and  they  are  to  be  expressly 
entitled  to  all  the  privileges  and  opportunities  of  Russian  subjects. 

If  the  Tribunal  should  be  of  the  opinion  that  the  British  con¬ 
tention  is  correct,  I  submit  that  the  logical  and  necesary  conse¬ 
quence  of  their  contention  as  to  the  legal  effect  of  making  this 
fishing  in  common  is  that  it  carries  common  opportunity  as  well  as 
common  liability;  and  the  restrictions  and  exclusions  and  differ¬ 
entiations  between  the  exercise  of  a  common  right  by  Newfound¬ 
landers  and  inhabitants  of  the  United  States  must  be  wiped  out. 
You  cannot  have  one  without  having  the  other. 

I  now  pass  to  the  alleged  implication  of  a  right  to  restrict  or 
modify  the  exercise  of  this  grant  by  analogy  to  the  grants  of  trade 
and  travel  rights  in  treaties  generally;  and  shall  seek  to  fulfill  my 
promise  upon  the  question  asked  by  the  President  of  the  Tribunal 
this  morning  upon  that  subject. 

From  what  does  the  idea  arise  that  trade  and  travel  rights 
granted  by  treaty  to  a  foreign  country  for  the  benefit  of  its  citizens 
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are  to  be  exercised  subject  to  the  laws  and  regulations  of  the  coun¬ 
try  in  which  they  are  to  be  exercised  ?  Counsel  for  Great  Britain 
have  placed  great  stress  upon  this,  and  Sir  Robert  Finlay  put  it  as 
being  a  matter  of  common  understanding  that  such  rights  are  sub¬ 
ject  to  regulation!  The  Attorney-General  went  farther  and  said 
[p.  1001]: 

“The  United  States  would  not  suggest  that  the  captain  of  the  ship  would 
be  entitled  to  say:  Oh,  my  right  to  come  here  is  territorial,  you  have  not  given 
me  a  mere  ordinary  trading  obligation,  you  have  given  me  a  right  to  enter 
your  gates,  to  stop  on  your  soil,  or  in  the  water  that  covers  your  soil,  and 
because  it  is  territorial  I  am  a  specially  privileged  person. 

“Such  a  contention  as  that  would  never  be  dreamed  of,  nor  would  it 
be  dreamed  of  on  the  part  of  the  commercial  traveler  who  comes  also  under 
treaty.  He  comes  there  to  compete  with  our  own  tradesmen  and  manufac¬ 
turers  in  the  sale  of  goods.  He  has  a  right  to  enter  the  gates  of  our  terri¬ 
tory,  a  right  to  remain  there,  a  right  to  claim  the  protection  of  our  laws, 
and  he  also  would  be  entitled  to  say,  You  have  put  no  restriction  upon 
my  right,  look  at  your  treaty.  There  are  hundreds  of  these  treaties  passing 
continually  under  the  observation  of  the  lawyers  who  have  to  advise  gov¬ 
ernments  in  trading  countries  —  hundreds  of  such  treaties.  We  do  not  find 
any  restriction  saying,  for  instance,  that  a  trader  is  only  to  trade  on  six 
days  a  week.  The  commercial  traveler  might  say,  I  am  not  a  Sabbatarian, 
I  do  not  want  a  day’s  rest,  your  population  may  want  a  day’s  rest,  I  do  not, 
and  my  treaty  says  I  am  to  trade.  Everybody  knows  that  the  commercial 
traveler,  putting  up  such  a  claim,  would  be  derided.  Nobody  would  suggest 
for  a  moment  that  such  an  obligation  as  that  fails  to  carry  with  it  all  the 
laws  which  will  attach  to  the  exercise  of  local  jurisdiction.” 

That  is  a  full  statement  of  the  view.  My  observation  does  not 
agree  with  that  of  the  Attorney-General  regarding  the  interpretation 
of  treaties.  To  begin  with,  under  the  condition  of  international 
law  and  practice  as  it  was  in  1818,  the  general,  practically  the 
universal,  rule,  in  treaties  granting  trade  and  travel  rights,  was  to 
include  an  express  reservation  of  the  right  of  municipal  regulation 
and  control. 

If  we  turn  to  the  treaties  in  our  own  record  here  —  the  Jay 
■Treaty  (British  Case  Appendix,  p.  20),  the  treaty  between  Great 
Britain  and  the  United  States  of  1794.  It  begins  on  p.  16.  I  read 
from  the  last  paragraph  in  Article  13,  in  which  trading  rights  in 
the  East  Indies  are  given.  That  paragraph  is: 
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“And  the  citizens  of  the  United  States,  whenever  they  arrive  in  any 
port  or  harbor  in  the  said  territories,  or  if  they  should  be  permitted  in  manner 
aforesaid,  to  go  to  any  place  therein,  shall  always  be  subject  to  the  laws,  gov¬ 
ernment,  and  jurisdiction  of  what  nature  established  in  such  harbor,  port, 
or  place,  according  as  the  same  may  be.” 

And  in  Article  14,  which  gives  generally  trading  rights,  the  last 
clause  on  p.  21  is: 

“but  subject  always  as  to  what  respects  this  article  to  the  laws  and  statutes 
of  the  two  countries  respectively.” 

The  men  who  made  that  treaty  understood  that  when  govern¬ 
ments  granted  even  the  temporary  and  reciprocal  right  of  residence 
and  travel,  entry  for  ships,  residence  and  travel  for  citizens,  there 
should  be  an  express  reservation  of  subordination  to  the  municipal 
laws  and  regulations.  The  unratihed  treaty  of  1806  between  the 
United  States  and  Great  Britain,  in  the  American  Counter-Case 
Appendix,  at  p.  19,  grants  trading  rights  and  provides  (in  the  next 
to  the  last  sentence  in  Article  3) : 

“And  the  citizens  of  the  United  States,  whenever  they  arrive  in  any 
port  or  harbor  in  the  said  territories,  or  if  they  should  be  permitted  in  manner 
aforesaid  to  go  to  any  other  place  therein,  shall  always  be  subject  to  the  laws, 
government,  and  jurisdiction  of  whatever  nature,  established  in  such  harbor, 
port,  or  place,  according  as  the  same  may  be.” 

The  commercial  treaty  of  1815  between  Great  Britain  and 
the  United  States,  found  in  the  British  Case  Appendix  at  p.  29,  in 
Article  1,  confers  rights  stated  thus: 

“The  inhabitants  of  the  two  countries,  respectively,  shall  have  liberty 
freely  and  securely  to  come  with  their  ships  and  cargoes  to  all  such  places, 
ports,  and  rivers  in  the  territories  aforesaid,  to  which  other  foreigners  are 
permitted  to  come,  to  enter  into  the  same,  and  to  remain  and  reside  in  any 
parts  of  the  said  territories,  respectively;  also  to  hire  and  occupy  houses  and 
warehouses  for  the  purposes  of  their  commerce;  and,  generally,  the  merchants 
and  traders  of  each  nation,  respectively,  shall  enjoy  the  most  complete  pro¬ 
tection  and  security  for  their  commerce,  but  subject  always  to  the  laws  and 
statutes  of  the  two  countries,  respectively.” 

And  in  Article  3,  the  provision  regarding  outlying  dominions  of 
the  British  Empire  (reading  from  the  last  paragraph) : 

“The  vessels  of  the  United  States  may  also  touch  for  refreshment,  but 
not  for  commerce,  in  the  course  of  their  voyage  to  or  from  the  British  terri- 
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tories  in  India,  or  to  or  from  the  dominions  of  the  Emperor  of  China,  at  the 
Cape  of  Good  Hope,  the  Island  of  St.  Helena,  or  such  other  places  as  may 
be  in  the  possession  of  Great  Britain,  in  the  African  or  Indian  Seas;  it  being 
well  understood  that,  in  all  that  regards  this  article,  the  citizens  of  the  United 
States  shall  be  subject  in  all  respects  to  the  laws  and  regulations  of  the  British 
Government  from  time  to  time  established.” 

I  will  hand  to  the  Court  and  to  counsel  on  the  other  side  a  paper 
containing  printed  copies  of  the  articles  containing  the  trade  grants 
in  a  long  series  of  treaties  made  between  Great  Britain  and  other 
countries,  and  between  the  United  States  and  other  countries  prior 
to  or  in  the  approximate  neighborhood  of  the  year  1818;  and  in 
all  of  them  are  express  reservations  of  the  right  of  the  country  in 
which  trade  and  travel  privileges  are  to  be  enjoyed  by  the  citizens 
of  the  other  nation  to  the  exercise  of  that  country’s  full  right  of 
regulation  and  the  requirement  of  subjection  to  its  laws. 

The  United  States  treaties,  which  are  taken  from  the  volume 
of  treaties  and  conventions  that  is  available  in  every  library,  are 
with  the  Netherlands  in  1782,  with  Prussia  in  1785,  with  Prussia 
in  1799,  with  Great  Britain  in  1815,  with  Sweden  and  Norway  in 
18x6,  with  Colombia  in  1824,  with  Central  America  in  1825,  with 
Denmark  in  1826,  with  Sweden  and  Norway  in  1827,  with  the 
Hanseatic  republics  in  1827,  with  Brazil  in  1828,  with  Prussia  in 
1828,  with  Austria-Hungary  in  1829,  with  Greece  in  1837,  with 
Sardinia  in  1838,  with  Portugal  in  1840,  with  Hanover  in  1840, 
with  the  Argentine  Confederation  in  1853,  with  the  two  Sicilies  in 
1855,  and  with  Great  Britain  in  1794 — -the  treaty  I  have  already 
referred  to. 

The  treaties  of  Great  Britain  with  other  countries  which  con¬ 
tain  similar  express  reservations;  Treaty  with  Portugal,  1642; 
with  Portugal,  1654;  with  Sweden,  1654;  with  Denmark,  1660; 
with  Sweden,  1661;  with  Spain,  1669;  with  Denmark,  1670;  with 
France,  1786;  with  Portugal,  1810;  with  the  Netherlands,  1815; 
with  France,  1815;  with  the  two  Sicilies,  18x6;  with  the  Nether¬ 
lands,  1824;  with  Buenos  Ayres,  1825;  with  Colombia,  1825;  with 
Sweden,  1826;  with  Mexico,  1826;  with  Austria,  1829;  with  Frank¬ 
fort,  1832;  with  Austria,  1838. 

It  is  plain  to  see  where  the  idea  originated  that  trade  and  travel 
rights  are  to  be  exercised  subject  to  the  municipal  right  of  regulation 
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and  control;  because  it  was  the  general  practice  of  the  world,  in 
the  treaties  that  granted  these  rights,  during  this  formative  period 
of  the  new  regime  of  international  intercourse  and  trade;  it  was  the 
general  practice  to  include  in  the  treaties  that  limited  the  sovereign 
right  of  exclusion  express  provision  for  the  application  of  the  laws 
of  the  country  that  had  limited  its  right  of  exclusion. 

There  are  some  treaties,  a  very  small  number,  coming  within 
these  limits  which  had  already  begun  to  follow  the  modern  practice, 
instead  of  making  an  express  reservation,  of  establishing  a  standard 
by  reference  to  the  rights  and  privileges  of  the  citizens  of  the  state, 
or  the  most  favored  nation.  But  the  Tribunal  will  see  that 
equally  establishes  a  standard.  The  exercise  of  the  right  of  the 
foreigner  who  comes  in  is  to  be  measured  by  the  exercise  of  the  right 
by  the  citizen,  or  by  the  citizen  of  the  most  favored  nation;  and 
nothing  in  the  way  of  law  or  regulation  affecting  the  exercise  of  his 
right  can  be  objected  to  by  him  which  is  not  in  contravention  of  the 
standard  of  regulation  of  citizens,  or  the  standard  of  regulation  or 
control  which  is  applied  to  the  most  favored  nation;  and  that  is 
the  common  practice  now,  to  put  these  treaty  rights  on  the  most 
favored  nation  basis.  And  I  venture  to  say  that  if  the  Attorney- 
General  will  look  over  again  these  hundreds  of  treaties,  he  will  find 
that  to  be  the  case.  If  he  goes  back  to  this  period  regarding  which 
we  are  treating,  he  will  find  the  origin  of  the  idea  in  express  reserva¬ 
tions,  and  coming  down  he  will  find  the  general  rule,  the  establish¬ 
ment  of  a  standard  of  treatment. 

The  President:  May  I  ask,  Mr.  Senator  Root,  if  this  dis¬ 
position  were  not  inserted,  would  the  citizens  of  both  parties  have 
been  exterritorial?  Was  it  the  practice  before  the  conclusion  of 
these  treaties  that  a  citizen  of  one  state,  say  of  one  European 
state  who  comes  to  any  other  European  state,  or  a  citizen  of  the 
United  States  who  comes  to  one  of  the  European  states,  was  ex¬ 
territorial  ?  Was  it  necessary  to  exclude  exterritoriality  by  a  specific 
provision  ? 

Senator  Root:  Not  so  far  as  the  application  of  the  ordinary 
jurisdiction  was  concerned,  but  so  far  as  the  treatment  of  the  very 
right  which  he  was  exercising  in  the  period  concerning  which  we 
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are  dealing,  it  would  have  been,  because  there  had  not  then  devel¬ 
oped  what  has  been  developed  now,  a  universal  recognition  of  a 
right  —  an  imperfect  right,  to  be  sure;  a  right  subject  to  the  power 
of  exception  and  withdrawal — but  a  universal  right  on  the  part  of 
all  mankind  to  free  intercourse,  travel,  and  trade.  The  growth 
of  the  principle  of  free  intercourse  and  universal  trade  is  a  thing  of 
recent  years;  and  now  there  are  two  things  to  be  considered  regard¬ 
ing  the  exercise  of  such  rights,  though  incorporated  in  a  treaty. 
One  is  that  the  enjoyment  of  the  rights  is  practically  necessarily 
subordinate  to  municipal  regulation,  because  the  enjoyment  is 
through  the  instrumentality  of  private  persons.  When  one  comes 
to  reside,  he  must  get  a  place  to  reside.  He  gets  a  private  title, 
he  buys  a  house  or  hires  a  house;  he  secures  a  room  in  a  hotel, 
and  what  he  gets  is  the  private  title,  and  that  of  course  is  a  title 
subordinate  to  all  the  laws  and  regulations  of  the  country.  When 
he  trades  he  makes  contracts,  and  the  person  with  whom  he  makes 
the  contract  is  of  course  subordinate,  and  the  making  of  the  contract 
must  be  in  accordance  with  the  laws  of  the  country  within  which 
the  trading  is  done.  So  that  practically  the  substantial  enjoyment 
of  rights  of  trade  and  travel  is  necessarily  subordinate  to  laws  and 
regulations.  And  there  is  no  really  practical  subject-matter  upon 
which  the  question  that  we  are  considering  can  arise.  The  other 
thing  to  be  said  is  that  now  these  treaties  are  merely  a  recognition 
of  an  existing  rule  and  right  which  is  accorded  without  treaty  to 
all  mankind.  We  none  of  us  produced  any  passports  coming  here. 
We  got  at  large  through  the  civilized  world,  and  except  it  be  some 
particular  country  which  has  a  special  principle  of  exclusion  for 
some  class,  and  which  wishes  always  to  scrutinize  for  the  purpose 
of  determining  whether  we  belong  to  that  class,  we  are  exercising 
the  general  right  of  modern  civilization,  which  is  recognized  generally 
as  being  for  the  benefit  of  all  nations,  and  which  no  nation  can  afford 
to  deny,  because  the  principle  of  commercial  intercourse  has  taken 
the  place  of  the  principle  of  isolation.  And,  really,  putting  such 
a  right  into  a  treaty  now  is  nothing  more  than  practically  a  recog¬ 
nition  of  the  fact,  a  formal  recognition  of  the  fact,  that  the  two 
countries  are  on  terms  of  peace  and  amity,  which  the  inhabitants 
may  freely  enjoy,  and  that  there  is  no  barrier  to  their  exercise  of 
the  general  rights  which  obtain  in  all  civilized  countries.  Such  a 


ARGUMENT  OF  MR.  ROOT 


125 


treaty  does  serve,  perhaps  I  should  say  in  addition,  to  negative 
special  grounds  of  exclusion  which  sometimes  exist.  For  instance 
both  the  United  States  and  Canada,  while  extending  the  freest 
possible  hospitality  to  travel  and  residence  and  trade  on  the  part 
of  all  the  people  of  the  earth,  do  make  an  exception  based  upon  a 
special  ground  regarding  the  coolies,  the  laborers  from  the  Orient; 
and  that  is  based  upon  a  special  ground  which  is  recognized  by  the 
Oriental  nations.  It  is  that  immigration  en  masse,  which  amounts 
to  peaceful  invasion  of  a  country  by  a  great  body  of  peopb  who 
would  take  possession  of,  and  occupy  a  portion  of  the  territory 
to  the  exclusion  of  the  natives,  is  different  in  kind  from  the  exercise 
of  ordinary  travel  and  trade  rights;  and  upon  that  principle  is 
recognized  a  specific  right  of  exclusion  not  inconsistent  with  the 
according  of  the  general  rights  of  trade  and  travel.  But  as  that 
custom  of  the  civilized  world  which  gradually  crystallizes  into  the 
law  of  nations  grows,  more  and  more,  it  is  necessary  for  a  nation, 
for  its  own  self-respect,  for  the  preservation  of  its  standing  among 
the  nations  of  the  earth,  for  the  preservation  of  its  own  interests, 
for  the  continuance  of  those  relations  of  intercourse,  of  trade,  which 
are  necessary  to  its  existence  in  the  family  of  nations,  to  give  a 
reason  for  such  an  exception.  The  whole  burden  of  proof  has 
changed.  Instead  of  giving  a  reason  for  admitting,  if  we  exclude 
now  we  must  give  reasons  for  the  exclusion.  The  strict  right  of 
exclusion  remains,  but  it  is  a  right  that  no  nation  can  justify 
itself  unless  it  has  a  specific  reason.  And  the  necessity  of  ex¬ 
pressing  a  reservation  of  the  right  of  municipal  control  over  the 
privilege  which  is  thus  exercised  freely  by  all  the  people  of  the 
earth,  when  an  expression  of  the  imperfect  right  of  intercourse 
is  put  into  a  treaty,  in  my  judgment  no  longer  exists;  but  it  did 
exist  in  1818,  because  this  general  principle  of  free  and  universal 
intercourse  and  trade  had  not  then  reached  its  development; 
and  it  was  through  the  rule,  it  was  through  the  great  range 
and  practically  universal  custom  of  putting  into  treaties  granting 
such  rights,  the  express  reservation  of  the  right  of  municipal 
control  that  this  general  rule  of  intercourse  among  states  grew 
up,  and  the  people  of  the  world  became  accustomed  to  it;  and 
the  custom,  with  all  its  incidents,  grew  out  of  this  great  range 
of  conventions. 
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The  President:  Could  it  not  be  said,  Mr.  Senator  Root,  that 
the  very  general  recurrence  of  a  disposition  like  this  one  —  I  have 
myself  looked  over  these  treaties  of  this  period,  and  I  have  found 
none  which  does  not  contain  a  similar  disposition  —  is  rather  the 
enactment  of  a  recognized  rule  or  a  recognized  principle  of  inter¬ 
national  law  than  the  establishment  of  a  new  principle  ?  Is  not  that 
one  of  the  ways  in  which  international  law  is  developed  —  that 
generally  recognized  principles  are  put  into  treaties,  are  enacted 
in  the  written  disposition  of  treaties  ? 

Senator  Root:  Certainly. 

The  President:  Was  not  that,  perhaps,  one  of  these  develop¬ 
ments  of  international  law,  that  the  principle  which  was  already 
recognized  became  expressed  now  in  treaties  ? 

Senator  Root:  I  should  put  it  rather  the  other  way  —  that  the 
general  recognition  of  the  principle  followed  the  practice  dictated 
by  convenience  of  including  the  provision  in  the  treaties,  than  that 
the  treaties  arose  from  the  recognition  of  the  practice;  because  I 
do  not  think  that  the  practice  existed  at  the  time  when  the  series 
of  treaties  began  to  put  the  provision  in.  I  think  the  world  had  not 
yet  passed  out  of  the  period  of  isolation  into  the  period  of  com¬ 
mercial  free  intercourse  at  that  time.  And  I  should  say  that  the 
practice  which  we  now  enjoy  was  rather  the  result  of  the  gradual 
adoption  of  the  rule  and  putting  it  into  this  great  number  of  treaties, 
so  that  the  world  became  accustomed  to  that  arrangement  of  the 
rights  of  trade,  and  finally  it  became  the  universal  custom. 

Sir  Robert  Finlay  also  instances,  as  furnishing  an  analogy  upon 
which  we  are  to  assume  that  the  right  of  regulation  existed,  rivers 
and  canals ;  and  he  asked  who  would  say,  when  the  right  to  navigate 
a  river  or  a  canal  is  given,  that  it  is  not  to  be  under  the  rules  and 
regulations  of  the  country  in  which  the  river  or  canal  is.  What 
rivers  and  canals  ?  It  is  better  to  answer  such  a  question  as  that 
with  reference  to  the  rights  that  are  granted.  Is  there  any  uni¬ 
versal  custom  under  which  rights  to  navigate  rivers  granted  by 
one  nation  to  another  by  treaty  without  any  express  reservation 
of  the  right  to  regulate  the  navigation  imply  such  a  reservation? 
Is  there  any  general  custom  to  that  effect  ?  I  know  of  none.  Where 
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will  my  learned  friend  find  the  rivers  ?  The  rivers  of  Europe  are 
open  to  navigation  under  the  provisions  of  the  Congress  of  Vienna 
of  1815  —  that  great  landmark.  And  in  that  treaty  there  was  a 
special  and  most  elaborate  series  of  provisions  for  the  joint  regula¬ 
tion  of  these  rivers,  with  special  reference  to  the  convenience  and 
the  rights  of  the  riparian  states. 

You  will  find  quite  readily  in  the  rivers  of  Europe  the  basis  for 
a  supposition  that  the  rights  of  a  state  navigating  a  river  which 
passes  through  the  territory  of  another  state  are  subject  to  regula¬ 
tions;  but  it  is  the  regulation  specifically  provided  by  treaty, 
and  by  the  commissioners  provided  for  by  treaty,  as  established 
by  the  Congress  of  Vienna. 

In  North  America  are  there  any  such  rivers?  We  have  here  in 
the  record  a  reference  to  some.  In  the  treaty  of  1871,  which  is  in 
the  British  Case  Appendix,  p.39,  in  Article  26,  a  provision  as  to  the 
navigation  of  the  River  St.  Lawrence,  and  of  the  rivers  Yukon, 
Porcupine,  and  Stikine,  and  those  are  with  express  reservations  of 
the  laws  and  regulations  of  either  country  within  its  own  territory, 
not  inconsistent  with  the  privilege  of  free  navigation.  In  South 
America  does  he  find  any  such  rivers?  I  know  of  none.  The 
Argentine  Republic  has  made  treaties  under  which  she  has  thrown 
open  the  Parana  and  the  Uruguay  to  navigation,  but  she  expressly 
reserves  the  right  of  regulation,  and  the  navigation  is  subject  to 
the  “regulations  sanctioned  or  which  may  hereafter  be  sanctioned 
by  the  national  authority  of  the  Confederation.”  The  Amazon 
is  open  to  traffic  not  by  treaty,  but  by  decree  of  Brazil  and  of  Peru; 
and  of  course  those  decrees  afford  unlimited  opportunity  for  amend¬ 
ment,  alteration,  and  repeal  by  the  country  in  whose  territory  the 
river  is.  Boh  via  expressly  reserves  the  right  of  regulation  on  her 
water.  The  Orinoco  is  thrown  open  by  decree  on  the  part  of 
Venezuela.  Where  does  my  learned  friend  find  the  rivers  the 
navigation  of  which  being  subject  to  regulation  otherwise  than  by 
the  navigating  state  furnishes  an  analogy  upon  which  he  may  say 
that  in  this  grant  of  a  right  to  use  this  specific  territory  of  Great 
Britain  for  the  benefit  of  the  United  States  there  is  to  be  implied 
a  right  of  limitation  and  modification  by  the  municipal  regulation 
of  Great  Britain? 

So  about  canals.  It  is  difficult  to  see  how  anyone  can  navigate 
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a  canal  except  under  the  rules  of  the  canal,  any  more  than  one  can 
travel  on  a  railroad  except  under  the  rules  of  the  railroad.  But  the 
canals  which  we  have  reference  to  here  in  this  treaty  of  1871  are 
subject  to  an  express  reservation. 

Article  27  of  the  treaty  of  1871  is  the  only  one  to  which  we  have 
been  referred,  and  the  only  one  that  we  know  of,  about  the  inter¬ 
national  use  of  the  canals  by  the  United  States  —  the  only  one 
which  we  have  in  this  record  at  all  events: 

“The  government  of  Her  Britannic  Majesty  engages  to  urge  upon  the 
government  of  the  Dominion  of  Canada  to  secure  to  the  citizens  of  the  United 
States  the  use  of  the  Welland,  St.  Lawrence,  and  other  canals  in  the  Dominion 
on  terms  of  equality  with  the  inhabitants  of  the  Dominion.” 

And  the  reciprocal  undertaking  of  the  United  States  for  the 
enjoyment  of  the  use  of  the  St.  Clair  Flats  Canal  is  to  be  on  terms 
of  equality  with  the  inhabitants  of  the  United  States. 

And  the  provision  regarding  the  several  state  canals  is  that  the 
use  is  to  be  on  terms  of  equality  with  the  inhabitants,  and  so  on. 

Now  observe  that  postulates  the  making  of  terms,  which  of 
course  must  be  made  with  regard  to  the  navigation  of  a  canal; 
those  terms  are  to  be  made ,  and  the  standard  is  that  the  terms  are 
to  be  on  equality  with  the  citizens  of  the  United  States  or  of  the 
Dominion. 

An  entirely  different  provision,  you  will  perceive,  in  this 
treaty,  which  is  not  that  the  inhabitants  of  the  United  States 
shall  use  this  territory  for  fishing  purposes  on  terms  of  equality 
with  the  subjects  of  Great  Britain,  but  that  they  shall  have  the 
“liberty”  in  common.  It  is  a  common  right  which  they  are  to 
exercise,  with  no  provision  or  stipulation  whatever  regarding  the 
terms  on  which  it  is  to  be  exercised,  and  no  reservation  which 
directly  or  indirectly  in  any  way  whatever  points  towards  the 
imposing  of  any  regulations  or  terms  whatever  on  the  exercise  of 
the  right. 

There  is  a  treaty,  to  which  I  referred  yesterday  —  a  fishing 
treaty  —  which  illustrates  the  way  in  which  such  a  reserved  right 
of  modification  may  properly  be  secured  —  the  treaty  between 
Austria-Hungary  and  Italy  of  October,  1878. 

That  treaty  provides  as  follows: 
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“Maintaining  expressly  in  principle  for  the  subjects  of  the  country  the 
exclusive  right  of  fishing  along  the  coasts,  there  shall  be  reciprocally  accorded 
as  an  exception  thereto  and  for  the  duration  of  this  Treaty  (regard  being  had 
to  particular  local  circumstances,  and,  on  the  part  of  Austria-Hungary,  regard 
being  had  in  addition  to  the  concessions  made  in  return  by  Italy)  to  Austro- 
Hungarian  inhabitants  and  the  Italians  of  the  shores  of  the  Adriatic  the  right 
to  fish  along  the  coasts  of  the  other  state,  reserving  therefrom,  however, 
the  coral  and  sponge  fishery  as  well  as  the  fishery  within  a  marine  mile  of 
the  coast,  which  is  reserved  exclusively  to  the  inhabitants  of  the  coast. 

“It  is  understood  that  the  Regulations  for  maritime  fishery  in  force  in  the 
respective  states  must  be  strictly  observed,  and  especially  those  which  forbid 
the  fishery  carried  on  in  a  manner  injurious  to  the  propagation  of  the  species.” 

There  is  a  real  reservation,  a  reservation  made  as  it  would  have 
been  made  in  this  treaty  of  1818  if  the  makers  of  the  treaty  had 
intended  that  there  should  be  a  reservation  of  the  right  of  control 
over  the  liberty  to  fish  such  as  it  was  universal  to  express  in  the 
treaties  of  the  time  granting  trading  privileges  to  the  citizens  of  one 
country  in  territory  of  another. 

I  now  pass  to  my  proposition  that  the  makers  of  this  treaty  of 
18x8  understood  the  treaty  in  accordance  with  the  American  con¬ 
tention;  that  they  had  no  idea  whatever  that  the  grant  which  they 
were  making  was  subject  to  any  power  or  authority  of  Great  Britain 
to  restrict,  limit,  modify,  or  affect  it  by  subsequent  legislation. 

And  the  first  circumstance  which  shows  that  is  the  circumstance 
to  which  I  have  just  been  referring  in  dealing  with  the  subject  of 
the  analogy  of  trading  treaties;  that  is,  that  these  gentlemen  who 
made  this  treaty  in  18x8  refrained  from  inserting  in  it  the  cus¬ 
tomary  reservation  of  the  time  —  the  reservation  which  it  was  the 
practically  universal  rule  of  the  time  to  put  in  when  to  one  country 
was  granted  a  right  for  its  citizens  to  enter  into  and  obtain  benefit 
within  the  territory  of  another  country. 

You  will  have  observed  that  I  have  quoted  these  express  reserva¬ 
tions  in  three  treaties  between  the  United  States  and  Great  Britain 
made  prior  to  1818  —  the  treaty  of  1794,  the  Jay  Treaty,  the  treaty 
of  1806,  and  the  treaty  of  1815;  that  is,  all  the  treaties  that  had 
ever  been  made  between  Great  Britain  and  the  United  States 
granting  rights  to  the  citizens  of  one  country  to  enter  into  and  be 
relieved  from  the  power  of  exclusion  on  the  part  of  the  govern¬ 
ment  of  the  other  country. 
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Those  are  the  three  commercial  treaties,  three  treaties  granting 
trade  and  travel  rights  between  the  two  countries,  and  they  are 
all. 

Now,  would  it  not  be  extraordinary  if  these  gentlemen  who 
made  the  treaty  of  1818,  coming  to  grant  these  rights  and  intending 
that  there  should  be  a  right  of  municipal  regulation  over  the  exercise 
of  the  right,  should  not  put  in  the  provision  that  was  in  every  other 
treaty  that  had  been  made  ?  They  must  have  known  of  this  great 
list  of  treaties  I  have  detailed.  They  were  not  ignorant  persons. 
They  knew  something  about  the  business  in  which  they  were  en¬ 
gaged.  They  were  not  simple,  dull-witted  English  squires,  as  the 
counsel  for  Great  Britain  might  seem  to  have  you  think.  They 
were  men  of  exceptional  ability  and  eminence.  Mr.  Goulburn  was 
Peel’s  Chancellor  of  the  Exchequer.  He  was  the  negotiator,  not 
merely  of  the  treaty  of  1818,  but  of  the  treaty  of  1815,  one  of  the 
negotiators  of  the  treaty  of  1814,  and  the  negotiator  of  the  treaty 
between  Great  Britain  and  Spain  of  18x8  —  accomplished,  able, 
eminent. 

Mr.  Robinson  was  of  long  experience  in  the  diplomatic  life  of 
Great  Britain.  He  had  been  Secretary,  to  the  British  Embassy  at 
Constantinople  in  1807.  He  accompanied  Lord  Castlereagh  to 
Paris  in  1814  when  Europe  was  rearranged  diplomatically;  he 
remained  there  with  him  until  after  the  conclusion  of  the  Treaty 
of  Paris  in  1815;  he  was  Prime  Minister  of  England  as  Viscount 
Goderich,  and  became  Earl  of  Ripon. 

Three  of  the  men  who  made  the  treaty  of  1818  made  the  treaty 
of  1815,  in  which  this  express  reservation  occurs:  Robinson,  Goul¬ 
burn,  both  the  British  negotiators,  and  Gallatin  of  the  American 
negotiators. 

They  could  not  have  forgotten  that.  We  know  they  could  not 
have  forgotten  that,  because  this  treaty  of  1818  re-enacts  and  carries 
into  its  provisions  the  treaty  of  1815.  The  fourth  article  of  the 
treaty  of  1818  is: 

“Ml  the  provisions  of  the  convention  ‘to  regulate  the  commerce  between 
the  territories  of  the  United  States  and  of  His  Britannic  Majesty,’  concluded 
at  London  on  the  third  day  of  July,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifteen,  with  the  exception  of  the  clause  which  limited  its 
duration  to  four  years,  and  excepting,  also,  so  far  as  the  same  was  affected 
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by  the  declaration  of  His  Majesty  respecting  the  Island  of  St.  Helena,  are 
hereby  extended  and  continued  in  force  for  the  term  of  ten  years  from  the 
date  of  the  signature  of  the  present  convention,  in  the  same  manner  as  if  all 
the  provisions  of  the  said  convention  were  herein  specially  recited.” 

This  reference  to  the  declaration  regarding  the  Island  of  St. 
Helena  refers  to  the  very  clause  of  the  treaty  of  1815  from  which  I 
have  read  to  you  the  express  reservation  of  the  right  of  municipal 
regulation. 

So  here  you  have  in  this  treaty  the  same  men  who  made  the 
treaty  of  1815  and  who  put  into  it  the  express  reservation  of  the 
right  of  municipal  regulation,  re-enacting  it  here  with  that  clause 
and  at  the  same  time  granting  this  right  to  the  United  States  for 
its  inhabitants  to  enter  upon  the  territory  of  Great  Britain  and 
subject  it  to  their  use  —  this  right  which  Lord  Bathurst  has  already 
called  in  the  letter,  which  was  the  cornerstone  of  the  negotiation 
resulting  in  the  treaty,  the  right  of  an  independent  nation  to  enter 
and  use  at  its  discretion  the  territory  of  Great  Britain,  and  they  do 
not  apply  any  reservation  to  that  right. 

I  say  it  is  quite  incredible  that  they  should  have  refrained  from 
following  the  custom  —  following  their  own  custom  —  following 
the  custom  that  obtained  between  the  two  countries  employing 
the  same  familiar  expression  which  they  themselves  had  employed 
in  the  treaty  they  were  re-enacting  in  regard  to  trade  and  travel 
rights,  if  they  intended  or  dreamed  of  the  idea  that  this  right  in 
the  territory  of  Great  Britain  conveyed  in  Article  1  was  to  be 
subject  to  such  regulation. 

The  President:  Please,  sir,  was  it  not  necessary  to  make,  in 
the  Treaty  of  Commerce  for  instance  in  1815,  a  distinct  dis¬ 
position  concerning  the  exception  of  foreigners?  Was  it  not  at 
that  time,  and  I  believe  still  in  some  of  the  states  of  the  United 
States  and,  if  I  am  not  wrong,  in  Great  Britain  also,  the  rule  that 
foreigners  cannot  acquire  landed  property,  and  was  it  not  neces¬ 
sary  to  make  this  exception?  If  this  exception  had  not  been 
made,  then  foreigners  could  have  claimed  the  right  to  be  propri¬ 
etors  of  land.  I  believe  if  I  am  not  quite  wrong,  in  the  year  1815 
neither  the  laws  of  Great  Britain  nor  the  laws  of  the  United 
States  admitted  in  general  foreigners  to  be  proprietors  of  land, 
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or  there  were  at  least  some  dispositions  discriminating  between 
foreigners  and  citizens. 

Sir  William  Robson:  In  1871  there  was  a  statute  permitting 
aliens  to  hold  land  in  Great  Britain;  prior  to  that  time  aliens  had 
no  such  right. 

The  President:  And  for  saving  this  discriminatory  disposition, 
and  probably  other  discriminatory  dispositions  between  the  rights 
of  foreigners  and  citizens,  it  was  perhaps  necessary  to  insert  in  the 
Treaty  of  Commerce  of  1815  a  disposition  like  this,  whereas,  as  to 
the  exercising  of  the  fishing  industry,  the  subjects  of  both  states 
should  be  treated  on  the  principle  of  equality,  in  common,  so  that 
such  a  disposition  was  not  necessary? 

Senator  Root:  There  undoubtedly  may  have  been  a  variety 
of  reasons  for  subjecting  foreigners  to  the  laws  of  Great  Britain 
on  the  one  side  and  of  the  United  States  on  the  other;  one  of  them 
may  have  had  reference  to  the  laws  regarding  alienage  and  title 
to  property;  but  it  remains,  nevertheless,  that  the  method  em¬ 
ployed  to  bring  about  the  subjection  to  the  laws  was  this  express 
reservation,  and  if  it  had  been  intended  that  the  fishermen  should 
be  subjected  to  laws  of  Great  Britain  respecting  their  right,  the  same 
method  would  have  been  adopted. 

I  shall  draw  an  inference  from  the  observation  of  the  President 
in  favor  of  the  position  which  I  am  taking,  and  that  is,  that  they 
saw  no  reason  why  American  inhabitants  going  upon  the  treaty 
coasts  to  exercise  their  liberty  should,  in  respect  of  that  liberty, 
be  subjected  to  the  laws  of  Great  Britain.  However  many  reasons 
there  may  have  been  for  subjecting  the  travelers  and  traders 
here,  whatever  the  reasons  were,  they  knew  how  to  subject  them, 
and  the  fact  that  they  did  not  subject  them  on  the  fishing  coast 
shows  that  they  saw  no  reason  to  subject  them. 

The  President:  But  was  there  not  one  difference?  Concern¬ 
ing  the  general  right  of  aliens  to  enter  foreign  territory,  to  live  in 
foreign  territory,  to  exercise  certain  industries,  there  was  the  general 
intention  of  upholding  certain  discriminatory  dispositions,  whereas, 
as  to  the  exercise  of  the  fishing  industry,  there  was  the  intention  of 
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making  no  discrimination  between  foreigners  and  citizens,  as  they 
had  the  right  in  common. 

Senator  Root:  It  may  have  been  that  the  intentions  upon  the 
treaty  coast  were  much  more  benevolent  than  they  were  in  regard 
to  the  holding  of  real  estate.  Nevertheless,  the  fact  that  it  was 
deemed  necessary  in  the  one  case  to  expressly  subject  the  foreign 
citizens  coming  into  the  territory  to  the  laws  holds  good  in  the  other. 
Whatever  may  have  been  the  reasons  for  subjecting  or  not  sub¬ 
jecting,  the  very  object  of  subjecting  was  plain.  And  if  they 
did  not  employ  that  recognized,  customary,  effective  way  of  sub¬ 
jecting  the  foreign  citizen  to  the  laws  and  regulations  of  the 
country  —  whatever  the  reasons  may  have  been  —  if  they  did 
not  employ  it,  we  are  bound  to  infer  that  they  did  not  intend  to 
subject  them. 

The  next  consideration  tending  to  show,  tending  very  powerfully 
to  show,  that  the  makers  of  the  treaty  had  no  idea  of  subjecting  the 
inhabitants  of  the  United  States  to  any  restriction  or  modification 
of  their  rights,  was  that  the  negotiators  had  before  them  the  ex¬ 
ample  of  the  French  rights.  They  knew  (the  evidence  is  here  in 
this  record)  all  about  the  French  rights.  Of  course  no  one  negotiat¬ 
ing  a  treaty  regarding  the  fisheries  could  have  failed  to  know,  to  be 
familiar  with,  the  French  right.  Mr.  Gallatin,  Minister  to  Paris, 
Swiss  by  birth,  French  his  native  language,  one  of  the  most  acute 
and  able  men  among  the  many  whom  the  continent  of  Europe 
furnished  to  the  formative  period  of  the  young  republic  across  the 
Atlantic,  he  knew,  of  course.  Mr.  Rush,  a  man  who,  as  Minister 
to  England,  stood  against  Castlereagh  for  the  rights  of  South 
America,  and  collaborated  with  Canning  that  arrangement  of 
understanding  between  Great  Britain  and  the  United  States  that 
brought  forth  Canning’s  famous  remark  that  he  had  redressed  the 
balance  of  power  of  the  old  world  by  bringing  the  new  world  into 
life;  and  the  still  more  famous  declaration  of  Monroe,  of  which 
our  old  friend  John  Quincy  Adams  really  was  the  true  author,  no 
one  can  doubt  Richard  Rush’s  competency  or  knowledge  of  the 
subject  with  which  he  was  dealing,  and  all  these  gentlemen  of  course 
knew,  and  these  negotiators  had  before  them  the  fact  that  for  more 
than  a  hundred  years,  on  this  very  coast,  the  French  had  exercised 
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the  right  of  fishing  granted  in  the  same  words,  and  never  subject 
to  regulation  by  the  laws  of  Great  Britain;  never. 

And,  with  that  before  them,  is  it  credible  that  they  conceived 
that  there  would  be  an  implication  of  such  a  right  on  the  part  of 
Great  Britain?  With  that  before  them  is  it  credible  that,  if  they 
had  intended  or  supposed  that  there  was  to  be  such  a  reservation, 
they  would  not  have  expressed  it?  Would  they  not  have  followed 
this  universal  custom  and  expressed  it  ? 

Now  I  beg  you  to  observe,  regarding  the  French  right,  that  for 
seventy  years  before  the  treaty  of  1783  France  exercised  this  right. 
Before  any  declaration  of  1783  France  exercised  the  right,  first 
under  the  Treaty  of  Utrecht,  which  said  the  French  citizens  shall 
be  allowed,  and  then  under  the  Treaty  of  Paris  of  1763,  which  said 
the  “subjects  of  France  shall  have  the  liberty  of  fishing.” 

Everybody  knew,  these  negotiators  knew,  the  question  during 
that  seventy  years  was  not  whether  Great  Britain  could  regulate 
France,  but  whether  Great  Britain  had  any  right  at  all  on  the 
coast,  whether  France  could  not  exclude  Great  Britain.  Of  course 
they  knew  that.  This  treaty  of  1778  between  the  United  States 
and  France  treats  the  French  right  as  exclusive. 

It  is  suggested  here  that  these  gentlemen  had  forgotten  it. 
Forgotten  the  great  event  of  the  French  Alliance!  Forgotten  that 
compact  which  alone  enabled  the  United  States  to  secure  its  inde¬ 
pendence  !  The  two  great  facts  that  stood  out  in  American  history 
for  everyone  who  approached  the  subject  of  diplomacy  were  the 
treaty  of  1778  with  France  and  the  treaty  of  peace  of  1783  with 
Great  Britain. 

The  whole  history  of  the  French  right  is  very  fully  displayed 
in  the  letter  of  Lord  Salisbury,  of  9th  July,  1889,  which  appears  in 
the  United  States  Case  Appendix,  p.  1083.  In  that  letter  Lord 
Salisbury  argues  to  M.  Waddington,  not  for  the  British  right  to 
control  the  French  fishery,  but  for  the  British  right  to  participate 
in  it.  He  says,  in  the  third  paragraph  on  p.  1083: 

“In  my  note  of  the  24th  August,  1887,  relative  to  this  claim,  I  had  stated 
that  the  right  of  fishery  conferred  on  the  French  citizens  by  the  Treaty  of 
Utrecht  did  not  take  away,  but  only  restricted  during  a  certain  portion  of 
the  year  and  on  certain  parts  of  the  coast,  the  British  right  of  fishery  inherent 
in  the  sovereignty  of  the  island.  And  in  my  subsequent  note  of  the  28th 
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July  last  I  observed  that  the  right  of  British  subjects  to  fish  concurrently 
with  French  citizens  has  never  been  surrendered,  though  the  British  fisher¬ 
men  are  prohibited  by  the  second  paragraph  of  the  Declaration  of  Versailles 
from  interrupting  in  any  manner  by  their  competition  the  fishery  of  the  French 
during  the  temporary  exercise  of  it  which  is  granted  to  them.” 

That  is  a  specimen  of  the  numerous  contentions  which  are  to 
be  found  throughout  this  long  historical  document,  all  of  which 
go  to  the  assertion  that  Great  Britain  had  a  right  to  partici¬ 
pate  as  against  the  French  assertion  of  their  right  to  exclude 
British  subjects.  You  remember  Lord  Derby’s  letter  of  the  12th 
June,  1884,  in  which  he  says  that  the  grant  of  the  French  rights 
impressed  upon  the  waters  of  Newfoundland  something  of  the 
character  of  a  common  sea  for  the  purpose  of  fishery.  In  the 
correspondence  in  1886  we  have  a  very  illuminating  exposition 
of  what  the  real  character  of  the  French  and  English  right  was 
considered  to  be  by  Great  Britain.  I  refer  to  the  United  States 
Counter-Case  Appendix,  p.  316,  where  will  be  found  a  letter  from 
Count  d’Aubigny  to  the  Earl  of  Iddlesleigh.  It  is  dated  20th 
September,  1886: 

“My  Lord:  A  decree  of  the  Newfoundland  Government  dated  the  9th 
August  last,  has  prohibited  lobster  fishing  for  three  years,  from  the  30th 
September  next,  in  Rocky  Harbor  (Bonne  Bay,  ‘French  Shore’). 

“I  am  instructed  to  inform  your  Excellency  that,  in  view  of  the  fishery 
right  conferred  on  France  by  the  treaties  in  the  part  of  the  island  to  which 
the  Decree  applies,  a  right  which  can  evidently  not  be  restricted  in  its  exer¬ 
cise,  it  is  impossible  for  my  government  to  recognize  in  any  way  the  validity 
of  the  measure  taken  by  the  Newfoundland  authorities.” 

On  p.  317  we  have  another  from  the  French  Captain  LeClerc 
to  Captain  Hamond,  a  British  captain,  and  in  the  last  paragraph, 
p.  318,  Captain  LeClerc  says: 

“I  think  it  right  to  let  you  know  that  I  am  giving  orders  to  vessels  of  my 
division  to  take  no  notice  of  a  Decree  which  regulates  a  fishery  the  enjoy¬ 
ment  of  which  belongs  only  to  France.” 

On  p.  319  there  is  a  letter  from  the  Governor  of  Newfoundland 
to  Mr.  Stanhope,  of  the  Colonial  Office,  in  which  he  says: 

“Sir:  In  accordance  with  your  instructions,”  — 

this  is  dated  24th  November,  1886  — 
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“I  have  communicated  to  my  ministers  your  despatch  of  the  30th  October, 
1886,  with  reference  to  the  lobster  fishery  on  that  part  of  the  coast  of  New¬ 
foundland  where  the  French  have  fishing  rights.  .  .  .  Though  I  have  as 
yet  had  no  communication  from  my  Ministers  on  the  subject,  I  may  mention 
at  once  that  there  was  never  any  intention  of  enforcing  this  Order  against 
French  subjects.” 

On  the  12th  February,  1887,  there  is  a  letter,  p.  320  of  the 
United  States  Counter-Case  Appendix,  in  which  the  Colonial 
Office  of  Great  Britain,  writing  to  the  Foreign  Office,  says: 

“Count  d’Aubigny  appears  to  found  his  complaint  on  the  fact  that  the 
French  right  of  fishery  cannot  be  limited  by  a  Colonial  Decree;  but  the  posi¬ 
tion  taken  by  Captain  LeClerc  is  tantamount  to  a  denial  of  the  right  of  the 
Colonial  authorities  to  issue  any  Decree  binding  upon  British  subjects  on 
matters  concerning  the  fisheries  on  that  part  of  the  coast.” 

The  Marquis  of  Salisbury  writes  M.  Waddington  on  the  5th 
July,  1887,  communicating  the  fact  that  he  has  received  a  formal 
assurance  from  the  government  of  Newfoundland  that  the  pro¬ 
hibition  is  not  to  be  enforced  against  French  citizens. 

Another  question  arose  between  the  French  and  British  which 
brought  out  some  further  correspondence,  and,  on  the  23rd  Novem¬ 
ber,  1888,  Lord  Salisbury,  writing  to  M.  Waddington,  in  the  letter 
which  appears  at  p.  324,  states  the  view  of  Great  Britain  regarding 
the  French  rights.  He  says,  in  the  paragraph  at  the  foot  of  the 
page: 

“Her  Majesty’s  Government  are  unable  to  assent  to  the  claim  advanced 
by  your  Excellency  that  the  French  Government  must  be  sole  judge  as  to 
what  constitutes  such  interference  within  the  terms  of  the  British  Declara¬ 
tion  of  1783. 

“That  is  a  question  on  which  both  governments  have  an  equal  right  to 
form  any  opinion,  and  as  to  which  Her  Majesty’s  Government  have  always 
endeavored  to  meet  the  views  of  the  French  Government  as  far  as  was 
possible  consistently  with  the  just  claims  of  the  Colony.” 

That  is  the  British  view  of  the  French  rights,  and  that  is  the 
description  of  the  rights  as  they  existed,  and  as  they  were  exercised 
prior  to  the  making  of  the  treaty  of  1818.  The  limit  of  Great 
Britain’s  contention  regarding  them  was  not  that  she  could  regu¬ 
late  the  French  rights  —  that  she  repudiated — but  that  France 
was  not  the  sole  judge  regarding  the  exercise  of  her  rights,  and  that 


ARGUMENT  OF  MR.  ROOT 


137 


both  nations  had  an  equal  right  to  form  an  opinion  as  to  what 
constituted  interference.  These  letters  are  long  subsequent  to 
the  treaty  of  1818,  but  they  furnish  an  authentic  statement  of  what 
the  rights  were,  and  a  statement  by  the  head  of  the  British  Foreign 
Office,  who  had  made  the  most  complete  and  exhaustive  study  of 
the  subject  of  any  of  the  statesmen  of  Great  Britain. 

It  was  well  understood  that  the  American  rights,  granted  in  the 
same  terms,  were,  in  effect,  the  same  rights.  Perhaps  I  should 
here  call  attention  to  the  relation  of  the  British  declaration  of  1783 
to  the  rights  granted  under  the  treaties  of  1713  and  1763.  I  have 
already  said  that  the  terms  of  the  treaty  of  1763  were  the  same  as 
the  terms  which  contained  the  grant  of  the  American  right  —  “shall 
have  the  liberty”  and  so  forth.  The  treaty  with  France  of  1783 
granted  no  new  right,  made  no  change  in  the  right.  It  changed 
the  limits  slightly,  cutting  off  at  one  end  and  extending  at  the  other. 
On  p.  11  of  the  British  Appendix,  in  Article  5  of  the  French  treaty 
of  the  3rd  September,  1783,  is  the  provision: 

“His  Majesty  the  Most  Christian  King,  in  order  to  prevent  the  quarrels 
which  have  hitherto  arisen  between  the  two  nations  of  England  and  France, 
consents  to  renounce  the  right  of  fishing,  which  belongs  to  him  in  virtue 
of  the  Treaty  of  Utrecht  from  Cape  Bonavista  to  Cape  St.  John,  situated 
on  the  eastern  coast  of  Newfoundland,  .  .  .  and  His  Majesty  the  King  of 
Great  Britain  consents,  on  his  part,  that  the  fishery  assigned  to  the  subjects 
of  His  Most  Christian  Majesty,  beginning  at  the  said  Cape  St.  John,  passing 
to  the  north,  and  descending  by  the  western  coast  of  the  Island  of  Newfound¬ 
land,  shall  extend  to  the  place  called  Cape  Ray,  .  .  .  The  French  fishermen 
shall  enjoy  the  fishery  which  is  assigned  to  them  by  the  present  article,  as 
they  had  the  right  to  enjoy  that  which  was  assigned  to  them  by  the  Treaty 
of  Utrecht.” 

The  right  in  all  that  great  part  of  the  coast  which  was  not 
affected  by  this  renunciation  on  one  end  and  addition  on  the  other 
remained  untouched,  and  the  addition  was  to  be  upon  the  same 
basis  as  that  which  remained  untouched ;  that  is  to  say,  it  was  the 
same  right  which  was  granted  by  the  treaty  of  1763. 

Then,  in  the  declaration,  which  Mr.  Turner  has  very  justly 
characterized  as  a  modality,  there  is  no  additional  right  given  to 
France  — none  whatever.  The  seventy  years  of  exercise  of  this 
French  right  had  developed  quarrels  and  controversies  between 
the  French  and  the  English.  The  French  were  claiming  that  their 
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right  was  exclusive.  The  British  were  refusing  to  assent  to  that, 
but  what  Great  Britain  did  do  was  to  say: 

“The  King,  having  entirely  agreed  with  His  Most  Christian  Majesty 
upon  the  articles  of  the  definitive  treaty,  will  seek  every  means  which  shall 
not  only  insure  the  execution  thereof,  with  his  accustomed  good  faith  and 
punctuality,  but  will  besides  give,  on  his  part,  all  possible*  efficacy  to  the  prin¬ 
ciples  which  shall  prevent  even  the  least  foundation  of  dispute  for  the  future.” 

It  was  the  execution  of  the  existing  treaty,  and 

“To  this  end,”  — 

that  is,  to  the  end  of  executing  that  treaty, 

“and  in  order  that  the  fishermen  of  the  two  nations  may  not  give  cause  for 
daily  quarrels,  His  Britannic  Majesty  will  take  the  most  positive  measures 
for  preventing  his  subjects  from  interrupting,  in  any  manner,  by  their  com¬ 
petition,  the  fishery  of  the  French,  during  the  temporary  exercise  of  it  which 
is  granted  to  them  upon  the  coasts  of  the  Island  of  Newfoundland;  and  he 
will,  for  this  purpose,  cause  the  fixed  settlements,  which  shall  be  formed  there, 
to  be  removed.” 

Judge  Gray:  That  language,  “by  their  competition,”  is  not 
in  the  treaty? 

Senator  Root:  No,  sir,  it  is  in  that  declaration;  and,  of  course, 
that  language  implies  necessarily  that  there  is  competition,  and  that 
there  is  a  right  of  competition.  There  is  no  surrender  of  the  right. 
There  is  an  agreement  to  do,  for  the  purpose  of  executing  the  treaty, 
precisely  what  Great  Britain,  in  fact,  did  by  the  Act  and  Order-in- 
Council  of  1819  for  the  execution  of  the  treaty  of  1818,  expressly 
ordering  her  people  in  Newfoundland  not  to  interrupt  the  exercise 
of  the  treaty  right  by  Americans.  There  is  there  on  the  part  of 
France  no  right  whatever  except  the  right  granted  in  the  same 
words  as  the  grant  to  the  United  States  of  1783  and  1818,  with  a 
promise  on  the  part  of  the  King  of  Great  Britain  to  make  that 
right  effective  by  prohibiting  his  subjects  from  interrupting  the 
exercise  by  their  competition. 

They  were  quite  well  understood  to  be  the  same  rights.  I  find, 
on  p.  229  of  the  Appendix  to  the  Counter-Case  of  the  United  States, 
that  the  Governor  of  Newfoundland,  writing  to  Sir  John  Pakington, 
says,  in  the  fourth  paragraph : 
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“The  very  terms  of  the  Declaration  in  question  whilst  forbidding  the 
English  fishermen  to  interrupt  by  their  competition,  or  to  injure  the  Stages, 
etc.,  of  the  French,  recognize  their  presence,  and  the  whole  question  would 
appear  to  be  settled  by  the  concession  on  the  part  of  our  government,  to 
the  citizens  of  the  United  States  in  the  treaty  of  1818,  of  the  same  rights  which 
had  been  conceded  to  the  French  in  that  of  1783.” 

The  Newfoundland  Legislature,  in  resolutions  adopted  in  1876, 
appearing  on  p.  276  and  following  pages  of  the  United  States 
Counter-Case  Appendix,  said,  in  the  paragraph  which  begins 
towards  the  bottom  of  p.  277: 

“That  the  rights  of  fishing  involved  in  the  absurd  claims  of  an  exclusive 
fishery  by  the  French  are  not  limited  to  the  residents  of  Newfoundland;  they 
are  the  rights  of  the  other  provinces  of  British  North  America,  and  also  those 
of  the  United  States,  to  the  latter  granted  them  under  their  Treaty  with 
Great  Britain  in  the  year  1818.  England  could  not  and  would  not  have 
granted  to  the  United  States  that  which  she  had  no  right  to  grant,  and  much 
less  would  she  deprive  the  inhabitants  of  the  soil  of  rights  she  had  granted 
to  non-residents  and  to  aliens.” 

This  French  right  was  well  understood  to  be  the  same  as  the 
American  right  before  the  exigencies  of  the  situation  led  to  refine¬ 
ment  and  subtlety,  before  lawyers  began  to  argue  about  it  and  try 
to  find  fine  distinctions  between  the  two.  Great  Britain  had  con¬ 
ceded  this  right,  expressed  in  the  treaty  of  1783,  which  was  part  of 
the  same  transaction  with  the  American  treaty  of  1783,  and  relating 
to  the  same  coast  of  Newfoundland,  with  confessedly  no  thought 
of  regulation  on  the  part  of  Great  Britain,  confessedly  no  idea  that 
there  was  any  possible  right  or  regulation  on  the  part  of  Great 
Britain,  and  these  negotiators,  knowing  it  all,  proved  by  the  record 
to  have  discussed  it  in  their  negotiations,  to  have  discussed  the 
whole  subject  of  the  fisheries,  including  the  French  rights,  going 
on  and  repeating  the  language  of  the  treaty  of  1763,  in  making 
the  grant  to  the  United  States,  put  in  no  reservation  of  a  right  of 
regulation  and  control. 

Is  it  open  to  us  then  to  decide  rights  upon  the  assumption  that 
these  negotiators  supposed  that  the  grant  to  the  United  States 
would  carry  an  implied  right,  an  implied  reservation  of  the  right 
to  do  what  never  had  been  thought  of  with  regard  to  the  French 
right  ?  Nor  are  we  to  suppose  that  the  negotiators  ever  dreamed 
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that  Great  Britain  would  want  to  regulate  the  fisheries.  She  was 
not  regulating  the  French  fisheries.  Why  should  it  be  supposed 
that  she  would  expect  to  regulate  the  American  fisheries  upon  the 
same  coast?  There  stands  that  great  concrete  fact  which  the 
negotiators  could  not  ignore,  and  we  cannot  ignore,  excluding  any 
possible  idea  of  an  implied  reservation  or  of  an  intention  that  there 
should  be  a  reservation  of  the  right  to  regulate : 

The  President:  May  I  ask  one  question,  Mr.  Senator  Root, 
concerning  the  British  conception  of  the  French  right?  Was  it 
necessary  for  the  British  Government  to  make  any  regulation  con¬ 
cerning  the  exercise  of  the  French  right?  In  fact,  they  had  recog¬ 
nized  the  exclusiveness  of  the  French  right.  May  I  draw  your 
attention  to  the  last  few  words  of  section  i  of  the  British  statute 
of  1788,  which  is  the  statute  concerning  the  treaty  with  France, 
British  Case  Appendix,  p.  561  ?  I  read  four  lines  from  the  top 
of  p.  563: 

“also  all  ships,  vessels,  and  boats,  belonging  to  His  Majesty’s  subjects,  which 
shall  be  found  within  the  limits  aforesaid,  and  also,  in  case  of  refusal  to  depart 
from  within  the  limits  aforesaid,  to  compel  any  of  His  Majesty’s  subjects 
to  depart  from  thence;  any  law,  usage,  or  custom,  to  the  contrary  notwith¬ 
standing.” 

Does  it  not  follow  from  this  statute  that  the  British  Government 
considered  that  British  subjects  had  no  right  on  that  coast  at  all, 
and  that,  therefore,  they  had  no  reason  to  make  regulations  con¬ 
cerning  that  coast;  whereas,  with  respect  to  the  American  fishery 
right,  which  was  to  be  exercised  in  common  by  American  and 
British  subjects,  there  might  be  reason  for  the  British  Government 
to  regulate  ? 

Senator  Root:  That  strengthens  my  argument,  Mr.  Presi¬ 
dent,  which  is,  that  having  before  them  the  example  of  the  French 
right,  under  which  they  had  been  compelled  to  abandon  the  prac¬ 
tical  concurrent  use,  or  common  use,  and  under  which  the  effect 
of  the  grant  had  been  wholly  to  exclude  them  from  applying  their 
laws  and  regulations  to  the  French  right,  if  they  did  not  want  such 
a  result  to  happen  under  the  grant  to  the  Americans  the  British 
would,  of  course,  have  put  in  an  express  provision  to  prevent  it 
from  happening.  My  proposition  is  that  the  presence  of  this  great 
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French  right  and  the  annoyance,  difficulty,  turmoil,  embarrassment 
which  Great  Britain  had  suffered  from  her  exclusion  from  all  practi¬ 
cal  control  over  this  very  coast  was  a  most  cogent  reason  why,  if 
the  negotiators  had  any  idea  of  preserving  the  right  of  control, 
they  would  have  put  it  in  the  treaty,  instead  of  leaving  the  right 
to  be  expressed  in  the  very  terms  which  had  been  used  in  the  grant 
to  the  French.  That  finishes  what  I  was  proposing  to  say  regarding 
the  inference  to  be  drawn  from  the  French  right. 

The  President:  Have  you  finished  what  you  intended  saying 
concerning  that  point  ? 

Senator  Root:  Yes;  but  may  I  say  one  further  thing,  not  part 
of  the  argument  ?  On  the  20th  June,  the  Tribunal  requested  the 
agents  and  counsel,  in  camera,  to  designate  experts  to  be  appointed 
as  members  of  the  Commission  pursuant  to  the  third  article  of  the 
Special  Agreement.  The  Agent  for  the  United  States  immediately 
cabled  to  the  United  States  to  have  an  expert  come.  He  came 
some  little  time  ago  and  we  have  been  waiting  for  some  action  to 
be  taken  to  employ  him.  As  so  long  a  time  has  elapsed  it  seems 
to  me  appropriate  that  I  should  bring  the  matter  to  the  attention 
of  the  Tribunal  and  say  that  the  United  States  nominates  for  a 
member  of  the  Expert  Commission  under  Article  3  of  the  treaty 
Mr.  Hugh  M.  Smith,  Deputy  Commissioner  of  Fisheries  of  the 
United  States,  who  is  here  present  and  ready  to  perform  his 
duties. 

The  President:  Thank  you,  sir.  The  Court  adjourns  until 
Monday  at  10  o’clock. 1 


The  President:  Will  you  kindly  continue,  Mr.  Root?2 

Senator  Root  (resuming) :  I  wish  to  add  to  what  I  was  saying 
about  the  example  of  the  French  fishing  rights  on  the  Newfound¬ 
land  coast,  as  affecting  the  minds  of  the  negotiators  of  the  treaty 

'Thereupon,  at  4.15  o’clock  p.m.,  the  Court  adjourned  until  Monday,  8th 
August  1910,  at  10  o’clock  a.m. 

2Monday,  August  8,  1910.  The  Tribunal  met  at  10  a.m. 


142 


FISHERIES  ARBITRATION  AT  THE  HAGUE 


of  1818,  a  reference  to  the  observation  of  Sir  Robert  Finlay  in  his 
opening  argument,  which  appears  at  p.  1204  of  the  typewritten 
report  [p.  207  supra].  He  said: 

“It  is  perfectly  true  that  Great  Britain  did  not  frame  regulations  for 
the  exercise  by  French  fishermen  of  their  rights  upon  the  French  shore  of 
Newfoundland,  and  she  did  not  do  it  for  this  reason.  France  throughout 
claimed  that  her  rights  upon  these  shores  were  exclusive.  She  asserted  that 
in  the  strongest  way.  And,  although  that  right  was  never  admitted  by  Great 
Britain,  it  is  perfectly  obvious  that  Great  Britain  could  not  have  undertaken 
the  framing  of  regulations  for  the  exercise  by  the  French  fishermen  of  their 
privileges  upon  the  coast  of  Newfoundland,  without  producing  most  serious 
friction  with  France.” 

That  I  believe  to  have  been  a  just  statement  of  the  condition 
which  existed  from  very  early  times,  practically  from  the  time  of 
the  Treaty  of  Utrecht  of  1713  down  to  the  making  of  the  treaty 
of  1904,  which  so  radically  changed  the  relations  between  Great 
Britain  and  France  upon  that  shore. 

But  the  fact  that  Great  Britain  found  in  her  relations  with 
France  a  reason  for  not  framing  regulations,  whatever  it  may  have 
been,  whatever  may  have  been  the  secret  spring  of  policy  which 
moved  the  government  of  Great  Britain,  still  leaves  the  fact 
standing  that  in  18x8,  when  these  negotiators  were  regranting  to 
the  United  States  the  right  that  its  inhabitants  should  have  the 
liberty  to  take  fish  upon  that  coast,  they  had  before  them  the 
example  of  a  grant  by  Great  Britain  to  France  in  those  very 
words  of  a  “liberty”  to  take  fish  upon  those  shores,  and  for  105 
years  that  “liberty ”  had  been  exercised  by  France  without  pos¬ 
sibility  of  regulation  by  Great  Britain.  And  if  the  negotiators 
intended  that  the  right  that  they  were  granting  to  the  United 
States  should  be  different  in  respect  of  regulation  from  the  right 
which  had  been  granted  to  France,  they  should  have  said  so  then 
and  there,  and  they  would  have  said  so  then  and  there  in  the 
treaty  in  which  they  made  the  grant. 

I  now  pass,  Mr.  President,  to  the  practice  under  the  treaty  of 
1783  between  Great  Britain  and  the  United  States. 

A  schedule  has  been  presented  by  the  Attorney- General  con¬ 
taining  a  reference  to  a  great  number  of  statutes  upon  which  it 
is  asserted  on  behalf  of  Great  Britain  that  the  rights  of  the  United 
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States  to  fish  upon  the  treaty  coast  under  the  treaty  of  1783  were 
subjected  to  regulation  by  Great  Britain.  That  proposition  I  con¬ 
trovert,  and  I  affirm  upon  the  record  that  is  here  that  the  exercise 
of  fishing  right  by  the  inhabitants  of  the  United  States  upon  the 
treaty  coast  under  the  treaty  of  1783  never  was  subjected  to  regu¬ 
lation  by  Great  Britain. 

These  statutes  in  the  British  Memorandum  are  arranged  in 
order  of  date,  without  special  reference  to  the  countries,  or  without 
any  complete  separation  in  respect  of  the  countries  or  colonies  in 
which  the  statutes  were  enacted. 

Let  me  first  refer  to  the  statutes  which  are  said  to  have  been 
passed  in  certain  of  the  colonies  now  forming  part  of  the  United 
States,  and  which  did  in  1818  form  part  of  the  United  States. 

I  do  not  consider  that  those  statutes  are  relevant  to  the  question 
whether  American  rights  on  the  treaty  coast  were  regulated  under 
the  treaty  of  1783.  Manifestly  they  are  not.  Their  materiality 
is,  I  suppose,  considered  to  be  that  their  existence  would  naturally 
have  suggested  to  the  negotiators  the  fact  that  fishing  was  a  thing 
appropriate  and  proper  to  be  regulated;  a  suggestion  which  we 
are  not  disposed  materially  to  controvert;  indeed,  I  intend  here¬ 
after  to  show  that  they  did  have  specifically  in  mind  the  subject 
of  regulation,  and  that  they  acted  specifically  upon  it,  and  that 
there  was  a  perfectly  distinct  understanding  with  regard  to 
regulation.  Nevertheless,  I  will  make  some  remarks  upon  these 
American  Statutes. 

They  did  not  contain  any  general  scheme  of  regulation  or  sug¬ 
gest  any  general  scheme  of  regulation.  The  first  referred  to  are 
the  Statutes  of  Massachusetts  and  New  Hampshire.  They  appear 
upon  p.  4  of  the  British  Memorandum.  And  they  constitute  a 
series  of  statutes  which  upon  examination  are  designed  to  control 
the  trade  in  fish,  rather  than  the  taking  of  fish. 

There  was  one  in  1668  that  provided  that  no  cod-fish  should 
be  killed  or  dried  for  sale  in  December  or  January;  no  mackerel 
to  be  caught  except  for  spending  while  fresh  before  the  1st  June. 
This  was  amended  in  1692,  or  rather  re-enacted  in  1692,  and  in 
that  form  it  has  a  preamble  which  is: 

“Upon  consideration  of  great  damage  and  scandal  that  hath  happened 
upon  the  account  of  pickled  fish,  although  afterwards  closed  and  hardly 
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discoverable,  to  the  great  loss  of  money,  and  also  the  ill-reputation  on  this 
province  and  the  fishery  of  it.” 

“No  mackerel  to  be  caught  while  fresh  before  first  of  July” 

and  so  on. 

That  is  to  say,  they  were  endeavoring  to  keep  up  the  standard 
of  this  great  article  of  commerce  by  preventing  fish  being  taken  at 
such  time  that  when  it  was  put  up  or  preserved  to  be  kept  and  dealt 
with  as  an  article  of  commerce  it  would  be  a  bad  article,  and  would 
destroy  the  reputation  of  the  commercial  article  of  the  country. 

Judge  Gray:  I  did  not  quite  understand  one  word.  The 
object  was  to  prevent  the  fish  after  being  taken  from  being 
prepared  for  sale  ? 

Senator  Root:  The  object  was  to  prevent  fish  from  being 
taken  at  such  a  time  that  it  would  not  be  a  prime  article  of  com¬ 
merce.  It  was  to  prevent  its  being  taken  in  the  spawning  season, 
because  the  fish  is  not  a  good  article  then.  It  was  a  kind  of  pure 
food  act  rather  than  a  fishery  regulation. 

Massachusetts  was  engaged  in  trade,  and  her  great  stock-in- 
trade  was  fish.  The  fish  were  caught  and  they  were  cured,  dried, 
salted,  pickled,  put  up  in  such  form  that  they  became  an  article 
of  commerce. 

Now,  if  the  fish  were  taken  when  they  were  spawning  they  were 
a  bad  article  of  commerce,  and  when  they  were  sold  they  destroyed 
the  reputation  of  the  pickled  fish  of  Massachusetts;  and  for  the 
preservation  of  that  reputation,  and  keeping  up  the  standard  of 
this  great  article  of  commerce,  these  statutes  were  passed. 

Then  there  is  the  same  sort  of  statute  in  New  Hampshire,  1687. 
Here  is  the  preamble: 

“Whereas  much  Damage  hath  been  sustained  and  the  Credit  of  the  fish¬ 
ing  Trade  is  greatly  impaired  by  the  bad  making  of  fish,  and  disorderly  acting 
of  fishermen,”  etc. 

and  the  Act  goes  on  to  provide  for  the  inspecting  of  catches  and  the 
curing  of  all  fish.  Then  that  has  the  same  words,  “No  mackerel 
to  be  caught  except  for  spending  while  fresh  before  1st  July;  no 
mackerel  to  be  caught  with  seines.”  And  so  that  was  with  the 
same  purpose. 

Then  there  is  a  statute,  a  series  of  them,  of  New  Plymouth, 
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which  is  now  part  of  Massachusetts,  one  of  the  original  colonies 
that  entered  into  the  constitution  of  the  Colony  of  Massachusetts. 
The  statutes  of  1668,  1670,  1672,  1677  are  statutes  regulating 
fishing,  only  by  either  excluding  outsiders  from  fishing  or  letting 
them  in  to  fish. 

Then  there  is  a  statute,  or  two  successive  statutes  in  New  York, 
relating  to  fishing  in  the  County  of  Suffolk. 

Now  those  are  fish  regulations.  They  are  shore  regulations  of 
the  most  obnoxious  kind.  They  are  designed  to  prevent  any 
market  fishing  at  all;  anybody  coming  from  outside  to  interfere 
with  the  natives  in  taking  fish. 

Perhaps  it  is  a  little  clearer  to  me  than  it  would  be  to  some 
other  readers,  because  I  think  I  have  fished  over  every  bay,  and 
every  cove,  and  creek,  and  inlet  in  Suffolk  County.  It  is  the 
east  end  of  Long  Island,  a  place  by  itself,  which,  in  those  days, 
before  there  was  any  railroad,  was  almost  self-governing  under  the 
sovereignty  of  the  state  of  New  York.  And  they  got  the  Legisla¬ 
ture  of  New  York  to  pass  a  law  which  would  keep  their  fishing  for 
themselves;  the  natives  on  the  shore  practically  barred  everybody 
else  out.  No  person  to  draw  any  seine  or  net  of  any  length,  or  set 
any  seine  or  net  more  than  6  fathoms  long,  with  meshes  not  less 
than  3  inches  square,  from  the  15th  November  to  the  15th  April, 
in  the  bays,  rivers,  or  creeks  of  the  County  of  Suffolk. 

Now,  the  observation  I  have  to  make  about  that  is  this:  If 
these  negotiators  had  ever  heard  of  these  little  local  regulations 
down  at  the  east  end  of  Long  Island,  far  to  the  south,  they  would 
have  undertaken  not  to  permit  that  kind  of  regulation,  but  to  pre¬ 
vent  it.  But  there  was  no  general  system  of  fish  regulation  of  any 
kind. 

Then  there  are,  over  on  p.  13  of  the  Memorandum,  three  statutes 
cited:  one  of  New  Jersey  in  1826,  that  is  eight  years  after  the  treaty 
of  1818,  which  limited  fishing  to  the  citizens  of  New  Jersey;  one 
of  Delaware  in  1871,  fifty  odd  years  after  the  treaty,  and  I  do  not 
think  we  need  trouble  about  that;  and  one  of  Maryland  in-  1896, 
nearly  eighty  years  after  the  treaty. 

Those  are  all  of  the  American  statutes. 

Now,  as  to  the  Statutes  of  Great  Britain  and  her  colonies: 
In  the  first  place  there  were  proclamations  in  this  Memorandum. 
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Proclamations  were  succeeded  by  statutes  and  were  superseded  by 
statutes  and  had  been  superseded  by  statutes  long  before  these 
treaties  were  made;  and  in  the  printed  Memorandum  which  the 
United  States  has  handed  in  your  Honors  will  see  that  we  have 
arranged  these  statutes  and  proclamations  under  the  heads  of  the 
colonies  to  which  they  relate:  Newfoundland  by  itself;  Nova  Scotia 
by  itself;  New  Brunswick  by  itself;  Lower  Canada  by  itself. 

Judge  Gray:  That  is  the  arrangement  of  the  British  Memo¬ 
randum,  is  it  not? 

Senator  Root:  No,  they  put  all  before  1783  in  a  series,  con¬ 
taining  all  the  countries,  and  then  they  put  all  between  1783  and 
1818  in  a  series,  and  then  all  after  that  in  a  series,  so  when  you  come 
to  read  them  there  is  a  confusion  of  statutes  with  reference  to  their 
territorial  application. 

As  an  appendix  to  this  paper  we  insert  an  extract  from  a  deci¬ 
sion  of  the  Supreme  Court  of  Newfoundland  in  the  year  1820,  passing 
upon  the  validity  and  effectiveness  of  one  of  these  proclamations 
which  is  printed  in  the  British  Case  Appendix,  and  deciding  that 
the  proclamations  had  not  the  force  and  effect  of  law.  They  are 
gone.  They  are  disposed  of,  as  would  naturally  be  the  case.  They 
are  in  their  nature  but  preliminaries  to  the  establishment  of  gov¬ 
ernment,  and  when  a  governor  has  made  a  proclamation,  and 
afterwards  the  legislative  body  comes  and  covers  the  subject 
by  its  enactment,  of  course  that  takes  the  place  of  the  previous 
proclamation. 

Many  of  these  proclamations  were  made  during  the  intervals  of 
possession,  which  was  afterwards  given  up  by  Great  Britain  to 
France,  and  of  course  sovereignty  or  possession  changing,  the 
proclamation  in  the  previous  occupation  went  by  the  board. 

Sir  Charles  Fitzpatrick:  That  would  not  apply  to  proclama¬ 
tions  issued  under  statute,  by  authority  of  statute. 

Senator  Root:  No,  it  would  not. 

Now,  I  will  refer  to  the  regulation  of  fishing  in  Newfoundland. 
I  will  not  detain  you  by  going  into  all  these  details,  because  you 
have  them  in  print.  I  will  state  merely  the  conclusions  which  I 
draw  from  them,  and  I  hope  you  will  not  find  that  I  have  been 
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unduly  influenced  by  the  attitude  of  counsel  in  drawing  those 
conclusions,  and  that  what  I  say  is  sustained  by  the  facts  that  are 
pointed  out. 

I  draw  the  conclusion  first,  that  there  was  not,  either  in  1783  or 
in  1818,  any  regulation  as  to  the  time  and  manner  of  fishing  on  the 
coasts  of  Newfoundland  or  Labrador. 

There  had  been  in  an  Act  of  15  Charles  II,  1663,  away  back 
before  France  ceded  Newfoundland  to  Great  Britain  by  the  Treaty 
of  Utrecht,  a  curious  provision  about  catching  the  spawn  or  young 
fry  of  Poor-John.  It  has  been  read  several  times.  Poor-John, 
I  believe,  is  a  small  variety  of  cod-fish. 

That  provision,  however,  was  superseded  by  the  Order-in- 
Council  of  1670,  which  is  in  the  Appendix  to  the  British  Case  and 
is  cited  here  in  this  paper,  which  provided: 

“That  all  the  subjects  of  His  Majesty’s  kingdom  of  England  shall  and 
may  forever  hereafter  peaceably  hold  and  enjoy  the  freedom  of  taking  bait 
and  fishing  in  any  of  the  rivers,  lakes,  creeks,  harbors,  or  roads  in  or  about 
Newfoundland.” 

If  it  had  not  been  superseded  by  that,  it  would  have  been  super¬ 
seded  by  the  statute  of  1699,  which  gives  the  same  freedom  to  “all 
His  Majesty’s  subjects  residing  within  his  realm  of  England  or  the 
dominions  thereunto  belonging.”  That  Poor-John  clause  of  1663 
was  part  of  the  restrictive  policy  of  Great  Britain  in  respect  of  the 
Island  of  Newfoundland.  It  was  when  she  was  trying  to  keep  any¬ 
body  from  settling  in  Newfoundland,  trying  to  preserve  the  fishing 
and  the  use  of  Newfoundland  for  fishing  purposes,  entirely  for  her 
own  subjects  dwelling  in  England,  Wales,  and  Berwick-on-Tweed, 
and  this  was  a  provision  that  any  planter  or  other  person  or  persons 
remaining  in  Newfoundland  should  not  do  thus  and  so.  When 
England  abandoned  that  extreme  restrictive  policy  and  began  to 
permit  people  to  go  to  Newfoundland  the  statutes  wiped  out  that 
among  other  restrictions.  There  had  been  also  a  provision  in  the 
Act  of  1699  which  was  read  here  by  Mr.  Turner  and  commented 
upon,  and  which  provided  against  the  bounty  fishermen. 

The  President:  Will  you  permit  me,  Mr.  Senator  Root,  to 
draw  your  attention  to  the  proviso  that  is  contained  in  the  Order- 
in-Council  of  1670,  p.  519,  of  the  British  Appendix  ?  The  second 
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clause  of  this  Order-in-Council  seems  to  contradict  the  disposition 
concerning  the  taking  of  young  fry  in  the  statute  of  1663,  because 
there  it  is  said: 

“That  all  the  subjects  of  His  Majesty’s  kingdom  of  England  shall  and 
may  forever  hereafter  peaceably  hold  and  enjoy  the  freedom  of  taking 
bait,”  etc. 

In  a  subsequent  clause  of  the  Order-in-Council  of  1670  there  is 
the  following  proviso : 

“Provided  always  that  they  submit  unto,  and  observe  all  such  rules 
and  orders  as  now  are,  or  hereafter  shall  be  established,  by  His  Majesty, 
his  heirs,  or  successors,  for  the  government  of  the  said  fishery  in  Newfound¬ 
land.” 

Does  not  the  proviso,  “Provided  always  that  they  submit  unto, 
and  observe  all  such  rules”  as  are  now  or  may  hereafter  be  in  force, 
apply  to  the  statute  of  1663,  and  is  not  this  disposition,  under  the 
head  of  No.  7  of  the  statute  of  1663,  maintained  by  this  disposition 
of  1670? 

Senator  Root:  I  do  not  read  it  so.  I  read  it  in  this  way: 
such  rules  and  orders  as  now  are  or  hereafter  shall  be  established; 
and  then  they  proceed  to  establish  them.  You  can  see  that  it  is 
immediately  followed  by  a  long  series  of  orders. 

The  President:  Yes. 

Senator  Root:  In  that  way  you  make  consistency.  In  1663 
there  had  been  a  prohibition  against  — 

The  President:  Against  a  special  kind  of  fishing. 

Senator  Root:  That;  and  there  is  a  prohibition  against  any 
kind  of  fishing  as  well.  It  is  broad  prohibition  against  fishing. 
Now,  here  comes  a  broad  declaration  of  freedom  of  fishing.  It 
cannot  be  that  the  proviso  was  intended  to  repeal  the  main  enact¬ 
ment,  but  you  are  perfectly  consistent  when  you  say  that  they  refer 
to  the  rules  and  orders  which  they  are  now  establishing  in  this 
Order-in-Council.  Therefore  they  call  them  rules  and  orders  and 
do  not  call  them  statutes.  Thus  it  says  that  there  shall  be  general 
freedom  of  fishing  “provided  always  that  they  submit  unto,  and 
observe  all  such  rules  and  orders  as  now  are,  or  hereafter  shall  be 
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established.”  Then  they  proceed  in  this  very  Order-in- Council  to 
establish  this  series  of  rules  and  orders. 

The  President:  If  the  statute  of  1663,  No.  7,  would  be  an 
entire  prohibition  of  fishing  in  Newfoundland,  then  there  would 
certainly  be  the  contradiction  you  are  alluding  to,  Mr.  Senator 
Root;  but  does  it  not  rather  seem  that  the  disposition  of  No.  7  of 
1663  is  not  a  complete  prohibition  of  fishing,  but  only  a  prohibition 
of  taking  spawn  or  the  young  fry  of  Poor-John  except  for  bait? 
It  does  not  seem  to  be  a  total  prohibition  of  fishing,  but  a  prohibition 
of  fishing  within  very  restricted  limits,  and  this  prohibition  within 
restricted  limits  might  well  be  the  one  to  which  the  proviso  of  the 
Order-in-Council  of  1670  refers.  It  seems  to  be  the  same  as  the 
provision  already  existing,  except  the  proviso  that  they  must  always 
submit  to  such  rules  as  now  are  or  may  hereafter  be  in  force. 

Senator  Root:  I  tried  to  work  out  an  understanding  of  this 
curious  Poor-John  provision  along  that  line  and,  if  that  be  the  case, 
counsel  for  the  United  States  need  not  concern  themselves  any 
more  about  it,  for  if  it  merely  relates  to  spawn  or  the  young  fry  of 
Poor-John,  it  is  not  a  regulation  of  the  industrial  enterprise  of  fish¬ 
ing.  That  is  not  the  kind  of  regulation  with  which  we  are  dealing. 
It  is  the  sort  of  regulation  which  applies  to  a  small  boy  with  his 
trousers  rolled  up  paddling  along  the  shore  and  taking  the  spawn  or 
the  little  small  fry  of  the  fish. 

The  President:  Perhaps  it  is  not  of  great  importance,  but  this 
disposition  seems  to  be  a  prohibition  of  a  certain  kind  of  fishing, 
and  this  proviso  may  be  understood  in  the  sense  that  this  prohibi¬ 
tion  of  a  particular,  and  perhaps  not  very  important,  mode  of  fishing 
is  to  be  continued. 

Senator  Root:  May  it  not  be  put  in  this  way  —  that  this 
provision  No.  7  of  the  statute  of  1663  either  is  limited  to  the  taking 
of  spawn  and  the  young  fry  of  Poor-John  —  and  the  words  which 
follow  all  qualify  that  —  that  is,  the  taking  of  spawn  or  the  young 
fry  of  Poor-John  “for  any  other  use  or  uses,  except  for  the  taking  of 
bait  only”  —  and  in  that  case  we  need  not  concern  ourselves  with 
No.  7  because  it  was  not  a  regulation  of  the  industrial  enterprise  of 
fishing;  or  it  means  to  prohibit  the  taking  of  spawn  or  the  young 
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fry  of  Poor- John,  the  casting  or  laying  of  “any  seine  or  other  net 
in  or  near  any  harbor  in  Newfoundland,  whereby  to  take  the  spawn 
or  young  fry  of  the  Poor-John,  or  for  any  other  use  or  uses,  except 
for  the  taking  of  bait  only”  ?  In  that  case  it  would  be  so  complete 
a  prohibition  of  fishing  that  it  would  be  repealed  by  this  Order-in- 
Council.  I  am  quite  indifferent  which  construction  is  adopted. 

But  when  we  come  to  the  Act  of  1699  we  find  that  if  the  Order- 
in-Council  did  not  supersede  this  old  Poor-John  provision,  the 
first  article  of  the  Act  of  1699,  I  am  quite  clear,  would  have  super¬ 
seded  it: 

“That  from  henceforth  it  shall  and  may  be  lawful  for  all  His  Majesty’s 
subjects  residing  within  this  realm  of  England,  or  the  dominions  thereunto 
belonging,  trading  or  that  shall  trade  to  Newfoundland,  and  the  seas,  rivers, 
lakes,  creeks,  harbors  in  or  about  Newfoundland,  or  any  of  the  islands  adjoin¬ 
ing  or  adjacent  thereunto,  to  have,  use,  and  enjoy  the  free  trade  and  traffic, 
and  art  of  merchandise  and  fishery,  to  and  from  Newfoundland,  and  peaceably 
to  have,  use,  and  enjoy  the  freedom  of  taking  bait  and  fishing  in  any  of  the 
rivers,  lakes,  creeks,  harbors,  or  roads  in  or  about  Newfoundland.” 

It  covers  the  entire  ground  and  plainly  supersedes  the  provision 
of  the  statute  of  1663,  if  it  had  not  been  already  superseded.  That 
is  all  I  can  find  here  which  seems  to  have  any  characteristic  as 
limiting  or  restricting  the  exercise  of  the  liberty  of  fishing  down  to 
1783.  After  1783  there  was  the  Act  of  1786  which,  as  you  will 
remember,  was  a  Bounty  Act,  providing  for  the  payment  of  bounty 
to  vessels  that  went  to  the  grand  banks  for  the  purpose  of  the  cod- 
fishery,  and  it  provided  in  detail  for  the  vessels  taking  cod  going  to 
the  south  coast  of  Newfoundland  to  dry  and  cure  them.  It  is  quite 
specific  in  its  provisions,  and  in  it  there  is  a  provision  against  fisher¬ 
men  “engaged  in  the  said  fishery,”  that  is,  the  bounty-fed  fishery  on 
the  grand  banks,  taking  fish  on  the  coast  of  Newfoundland,  and 
limited  strictly  to  them,  that  is  all.  There  were  provisions  in  these 
statutes  which  prohibited  the  throwing  of  ballast  over  into  the 
harbors;  which  prohibited  the  throwing  of  gurry,  or  the  offal  of 
fish,  overboard;  winch  prohibited  the  casting  or  dropping  of 
anchors,  not  fishing  limitations,  in  so  far  as  anchors  and  ballast  are 
concerned,  but  harbor  protection  regulations  as  to  all  ships  of  all 
kinds  everywhere,  coming  for  whatever  purpose,  and  provision 
against  net  interference  and  theft  of  nets  invariably  associated  in 
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the  same  sentence.  All  of  these  are  police  regulations,  and  they 
constituted  all  there  was  in  the  way  of  regulation  in  Newfoundland 
either  in  1783  or  in  1818,  or  at  any  time  between  those  dates  and 
for  many  years  after. 

Sir  Charles  Fitzpatrick:  There  was  the  prohibition  of  fishing 
on  Sunday  contained  in  clause  16  of  the  Act  of  1699. 

Senator  Root:  That  was  repealed  in  1775,  as  stated  by  Lord 
Elgin,  in  the  letter  which  he  wrote  to  Governor  MacGregor  at  the 
time  we  were  talking  about  the  modus  vivendi,  so  that  did  not  exist. 
Lord  Elgin,  in  that  letter,  states  very  clearly  what  the  situation  was 
after  the  treaty  of  1818  was  made.  The  Tribunal  will  remember 
that  in  1855  there  was  a  call  made  for  a  statement  of  all  the  regula¬ 
tions  there  were,  for  the  purpose  of  presenting  them  to  the  United 
States  for  its  consideration  with  respect  to  the  application  of 
the  treaty  of  1854,  and  that  the  Attorney-General  reported  that 
there  were  none.  My  learned  friend  the  Attorney- General  fell 
into  an  error  in  regard  to  that  report,  he  following,  I  think,  Mr. 
Ewart,  in  supposing  that  the  report  was  erroneous,  or  that  the 
report  was  limited  only  to  local  regulations.  The  report  was  quite 
accurate.  Senator  Turner  calls  my  attention,  with  reference  to  my 
answer  to  Chief  Justice  Fitzpatrick  on  the  question  of  the  Sunday 
prohibition  of  1699,  t°  the  fact,  and  it  does  appear  to  be  the  case, 
that  it  was  a  Sunday  observance  provision  which  had  no  particular 
reference  to  fishing. 

Sir  Charles  Fitzpatrick:  The  words  are  “ shall  strictly  and 
decently  observe  every  Lord’s  day,  commonly  called  Sunday.” 
It  depends  on  what  that  means. 

Senator  Root:  I  have  known  of  one  fishing  club  where  observ¬ 
ance  of  the  Sabbath  was  enforced  by  a  rule  against  playing  cards, 
but  they  fished,  and  another  where  the  observance  was  enforced  by 
a  rule  against  fishing,  but  they  played  cards.  I  do  not  know  what 
the  construction  of  that  would  be,  but  at  all  events  the  subsequent 
statute  of  1775  disposed  of  it  in  so  far  as  fishing  was  concerned  at 
least. 

The  President:  But  does  the  statute  of  1775  relate  to  fishing 
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on  the  coast  of  Newfoundland,  or  does  it  not  rather  only  refer  to 
fishing  on  the  banks?  If  one  reads  the  preamble  to  the  statute  of 
1775,  p.  543  of  the  British  Case  Appendix,  it  seems  to  refer  only  to 
the  fishery  on  the  banks.  It  is,  perhaps,  not  clear,  but  they  speak 
only  about  fishing  on  the  banks: 

“Now,  in  order  to  promote  these  great  and  important  purposes,  and 
with  a  view,  in  the  first  place,  to  induce  His  Majesty’s  subjects  to  proceed 
early  from  the  ports  of  Great  Britain  to  the  banks  of  Newfoundland,  and 
thereby  to  prosecute  the  fishery  on  the  said  banks  to  the  greatest  advantage, 
may  it  please  your  Majesty  that  it  may  be  enacted.” 

Then  again : 

“for  eleven  years,  for  a  certain  number  of  ships  or  vessels  employed  in  the 
British  fishery  on  the  banks  of  Newfoundland.” 

They  speak  only  of  the  fishery  on  the  banks.  Then,  a  little 
below  the  middle  of  the  page,  after  having  referred  to  the  Act  of 
King  William  III,  they  say: 

“and  shall  be  fitted  and  cleared  out  from  some  port  in  Great  Britain  after 
the  first  Day  of  January,  one  thousand  seven  hundred  and  seventy-six,  and 
after  that  day  in  each  succeeding  year,  and  shall  proceed  to  the  banks  of  New¬ 
foundland;  and  having  catched  a  cargo  of  fish  upon  those  banks.” 

Then  again,  some  lines  below: 

“Before  the  said  fifteenth  Day  of  July  in  each  year,  at  the  said  island, 
with  a  like  cargo,  and  shall  proceed  again  to  the  said  banks.” 

In  the  next  line  you  again  find  the  word  “banks,”  and  two  lines 
below  again  the  word  “banks.”  In  the  whole  of  that  statute  they 
speak  only  of  the  fishery  on  the  banks. 

Senator  Root:  It  was  the  same  fishery.  It  was  then,  as  it  is 
now,  all  the  same  fishery.  The  fishery  on  the  banks  was  the  great 
object  of  the  use  of  Newfoundland,  and  this  statute  of  1775,  like 
all  the  previous  statutes,  in  fact,  treats  them  as  a  whole  because  the 
successful  prosecution  of  the  bank  fishery  required  the  use  of  the 
proximate  shores,  and  I  cannot  doubt  that  the  general  provisions 
of  the  statute  did  operate  to  cover  all  persons  such  as  were  the 
British  themselves  and  as  were  the  Americans  themselves,  and  as 
were  all  the  British  and  Americans  in  1783  and  from  1783  to  1818 
—  all  those  engaged  in  that  fishery,  the  object  of  which  was  to  take 


ARGUMENT  OF  MR.  ROOT 


153 


fish  from  the  banks,  and  which  employed  and  involved  the  use  of 
the  shores  and  waters  of  Newfoundland  as  an  adjunct  to  its  success¬ 
ful  prosecution.  Lord  Elgin  correctly  gives,  as  we  conceive,  the 
opinion  of  the  government  of  Great  Britain  regarding  this  statute. 
His  letter  will  be  found  at  p.  986  of  the  United  States  Case 
Appendix,  and  it  bears  date  the  8th  August,  1906.  He  says  at  the 
top  of  p.  987: 

“Light  dues  were  presumably  not  levied  in  1818,  seines  were  apparently 
in  use,  the  prohibition  of  Sunday  fishing  had  been  abolished  in  1776”  — 

that  is  a  misprint  for  1775,  because  it  goes  on  to  say  “(see  15 
George  III,  cap.  31),”  which  is  the  Act  of  1775  — 

“and  fishing-ships  were  exempted  from  entry  at  Custom-house,  and  required 
only  to  make  a  report  on  first  arrival  and  on  clearing.” 

I  think  it  is  fairly  reasonably  to  be  said  that  when  we  came  to 
the  making  of  the  treaty  in  1783  there  was  a  free  hand  for  the 
prosecution  of  the  industry  such  as  was  contemplated  on  the  part 
of  the  American  fishermen. 

Sir  Charles  Fitzpatrick:  May  I  ask  you  if  you  can  tell  me 
whether  or  not  the  new  charter  referred  to  at  p.  529  of  the  British 
Case  Appendix,  relating  to  trade  and  fishery  in  Newfoundland,  is 
printed  anywhere?  Referring  to  the  passage  about  the  middle  of 
the  page,  I  see  the  following: 

“And  on  the  27th  of  January,  1675,  His  said  Majesty,  after  due  con¬ 
sideration  had  of  the  best  ways  and  means  of  regulating,  securing  and  improv¬ 
ing  the  Fishing  Trade  in  Newfoundland  passed  the  New  Charter  which  recited 
and  confirmed  all  the  old  Laws,  and  several  others  were  added  for  the  better 
government  of  the  Fishery.” 

I  have  not  been  able  to  find  it  myself. 

Senator  Root:  I  have  not  found  the  record. 

Sir  Charles  Fitzpatrick:  I  do  not  think  it  is  printed. 

Senator  Root:  Unless  it  refers  to  one  of  these  statutes. 

Sir  Charles  Fitzpatrick:  It  is  dated  1718. 

Senator  Root:  No,  Mr.  Anderson  tells  me  there  is  nothing  in 
the  record  to  which  that  corresponds.  I  was  observing  that  my 
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learned  friends  on  the  other  side  had  fallen  into  an  error  in  suppos¬ 
ing  that  the  Attorney-General  of  Newfoundland,  in  1855,  when  he 
reported  that  there  were  no  regulations  as  to  fishing,  was  mistaken. 
The  whole  subject  of  Newfoundland  appears  to  have  been  covered 
and  codified  in  the  Act  of  1824,  which  you  will  remember,  I  presume 
—  British  Case  Appendix,  p.  567.  This  is: 

“An  Act  to  repeal  several  Laws  relating  to  the  Fisheries  carried  on  upon 
the  Banks  and  Shores  of  Newfoundland,  and  to  make  Provision  for  the  better 
Conduct  of  the  said  Fisheries  for  Five  Years,  and  from  thence  to  the  End 
of  the  then  next  Session  of  Parliament.” 

It  goes  on  in  the  first  article  and  repeals  10  and  11  William  III, 
15  George  III,  26  George  III,  and  29  George  III,  and  then  covers 
the  ground  pretty  fully.  It  reproduces  the  provisions  of  the  old 
Act  of  1688  regarding  the  French  claims,  the  Act  of  1819,  and  the 
Order-in-Council  of  1819,  all  in  one  paragraph  (12)  bunching 
them  together  as  being  subject  to  the  same  general  provision: 

“That  it  shall  and  may  be  lawful  for  His  Majesty,  His  Heirs  and  Suc¬ 
cessors,  by  Advice  of  His  or  their  Council,  from  time  to  time  to  give  such 
Orders  and  Instructions  to  the  Governor  of  Newfoundland,  or  to  any  Officer 
or  Officers  on  that  Station,  as  he  or  they  shall  deem  proper  and  necessary 
to  fulfill  the  Purposes  of  any  Treaty  or  Treaties  now  in  force  between  His 
Majesty  and  any  Foreign  State  or  Power.” 

It  reproduces  the  various  prohibitions  against  the  casting  of 
ballast  overboard,  against  the  casting  of  anchor  at  places  where 
it  would  hinder  the  drawing  of  nets,  against  net  interference,  or 
stealing  or  purloining  of  nets  or  fish.  All  these  are  reproduced, 
but  the  statute  wiped  out  all  other  provisions  and  laws  applying  to 
fishing.  The  statute,  as  you  will  see  by  the  last  article,  at  the  top 
of  page  570,  is  to  be  in  force  only  for  five  years  and  thence  to  the 
end  of  the  next  session  of  Parliament.  So  that  everything  that 
there  had  been,  in  so  far  as  it  continued  in  the  year  1818,  was 
gathered  together  in  this  Act  of  1824,  and  a  five-year  limit  was  put 
upon  it.  The  reason  was  quite  plain.  They  evidently  then  had 
come  to  the  conclusion  to  give  Newfoundland  a  legislative  body 
of  its  own,  and  were  making  this  statute  so  as  to  carry  it  over  until 
there  should  be  a  legislature  of  Newfoundland  itself. 

At  p.  329  of  the  United  States  Counter-Case  Appendix,  Sir 
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W.  V.  Whiteway  made  an  explanation  in  the  House  of  Lords  on 
the  23rd  April,  1891,  upon  this  subject.  The  Tribunal  will  find 
that  in  the  last  paragraph  on  p.  329  Sir  William  Whiteway  refers 
to  this  Act  of  1824,  and  says  that  in  1824  an  Act  entitled  “An  Act 
to  repeal  several  laws,”  etc.,  contained  two  sections,  12  and  13, 
almost  literally  the  same  as  those  above  quoted;  that  is,  the  sections 
which  I  have  referred  to  as  being  in  Article  12  of  the  Act  of  1824. 
Then  he  goes  on,  in  the  first  paragraph  on  p.  330,  to  tell  what 
happened  to  this  Act.  and  says: 

“An  Act  was  passed  in  1829  to  continue  the  Act  5  George  IV,  chap.  51, 
last  referred  to,  until  the  31st  of  December,  1832.” 

That  is,  this  1824  Act  was  a  five-year  Act;  when  it  was  about 
to  expire,  Parliament  passed  another  Act  to  extend  it  until  the  31st 
December,  1832;  and  in  1832  the  Act  of  5  George  IV,  chapter  51, 
was  further  extended  until  1834,  and  no  longer. 

“In  1832  a  legislature  was  granted  to  Newfoundland.” 

A  great  year,  1832,  for  England  —  Legislature  to  Newfound¬ 
land;  Reform  Bill;  new  ideas  were  germinating  and  bringing  forth 
fruit  there. 

I  continue  reading: 

“Its  first  assembling  taking  place  in  1833;  and  Parliament  did  not  in 
1834  further  continue  in  force  the  law  enacted  in  1824,  leaving  to  the  Legis¬ 
lature  of  the  Colony  the  task  of  passing  laws  and  enforcing  regulations  to 
carry  out  the  treaties  and  declarations.” 

So  there  we  have  the  end  of  British  legislation  regarding  New¬ 
foundland.  And  until  1862  there  was  no  Act  passed  by  the  Legisla¬ 
ture  of  Newfoundland  which  in  any  way  whatever  could  be  deemed 
to  touch  this  subject,  except  that  in  1838  they  passed  a  law  pro¬ 
hibiting  ballast  being  thrown  overboard  in  the  harbor.  So  that 
during  all  that  period  Newfoundland  and  Labrador  were  free  from 
regulation  or  suspicion  of  regulation. 

Now,  as  to  Nova  Scotia:  In  1770  it  appears  by  this  Memoran¬ 
dum  and  by  the  Appendix  to  the  British  Case  that  there  was  a  law 
passed  prohibiting  the  throwing  of  gurry  overboard  for  3  leagues 
from  the  coast  of  Nova  Scotia  —  a  police  regulation,  and  of  course 
not  applicable  to  anybody  but  the  citizens  of  Nova  Scotia,  by  the 
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settled  principles  of  English  law.  A  statute  of  that  description, 
which  in  terms  extends  beyond  the  territory  of  Great  Britain,  applies 
only  to  the  subjects  of  Great  Britain.  I  will  not  stop  to  cite 
authorities  upon  it.  You  will  find  the  rule  referred  to  by,  I  think, 
several  of  the  judges  in  the  case  of  the  Queen  vs.  Keyn,  which  has 
been  so  often  cited  here,  in  the  Law  Reports,  2  Exchequer  Divi¬ 
sion,  p.  63.  It  is  of  no  particular  consequence.  It  was  a  police 
regulation. 

That  is  all  there  was  in  Nova  Scotia  in  1783. 

Then  there  was,  in  1786,  a  law  passed  to  amend  an  old  Act 
against  obstructing  the  passage  of  fish  in  the  rivers,  an  Act  which 
by  its  terms  was  to  last  but  one  year,  and  which  in  the  preamble 
said  that  it  was  an  Act  in  addition  to  and  amendment  of  an  Act 
made  in  the  third  year  of  the  reign  of  his  present  Majesty  George 
III,  entitled  “An  Act  to  prevent  nuisances  by  hedges,  weirs,  and 
other  incumbrances  obstructing  the  passage  of  fish  in  the  rivers 
of  this  province.” 

That  Act  undertook  to  remedy  this  interference  with  the  run  of 
fish  up  the  rivers  by  authorizing  the  local  justices  to  make  regula¬ 
tions  regarding  the  manner  of  placing  nets  and  seines  in  rivers, 
creeks,  and  so  on.  As  I  say,  it  lasted  but  one  year;  and  there  is 
no  indication  or  evidence  whatever  that  any  such  regulations  were 
ever  made,  or  if  they  were  ever  made  that  they  were  applied, 
or  if  they  were  ever  applied  that  they  were  ever  applied  to  any 
American. 

So,  when  we  come  down  to  1818,  there  never  had  been  a  statute 
in  Nova  Scotia  which  in  any  way  affected  the  exercise  of  the  liberty 
granted  to  the  United  States  by  the  treaty  of  1783. 

Now,  as  to  Prince  Edward  Island:  There  were  no  statutes  of 
any  kind.  There  are  none  cited  in  the  Memorandum. 

Lower  Canada:  Covering  this  great  stretch  of  the  Labrador 
coast  from  the  banks  of  the  St.  Lawrence  (indicating  on  map). 
In  1783  there  had  been  no  statute  whatever.  In  1785  there  was  a 
statute  which  related  strictly  to  the  regulation  of  the  rights  of  the 
people  who  landed  and  used  the  beach,  the  shore  of  the  Bay  of 
Chaleur;  and  it  did  also  contain  a  ballast  provision  against  throw¬ 
ing  offal  into  the  sea  within  2  leagues  of  the  shore  —  extra-territorial. 
Of  course  that  was  because  the  shore  people  did  not  want  the  offal 
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to  be  washed  up  on  their  shore,  to  be  driven  in,  where  it  would 
become  offensive.  I  say  this  statute  relates  specifically  to  the 
people  who  came  to  use  the  beach,  the  shore,  on  the  north  shore  of 
the  Bay  of  Chaleur,  within  the  Canadian  limits;  and  does  not  extend 
itself  out  to  sea  at  all,  except  by  this  ballast  provision.  That  is 
all  for  Lower  Canada. 

So  there  was  not,  in  1783  or  in  1818,  or  at  any  time  between 
them,  any  provision  in  Lower  Canada  which  in  any  degree  regulated 
or  affected  the  time  and  manner  in  which  American  fishermen  might 
exercise  their  liberty. 

There  was  in  New  Brunswick  a  series  of  statutes,  that  is,  a  stat¬ 
ute  with  amendments,  relating  to  the  river  and  harbor  of  St.  John, 
passed  in  1793,  a  statute  for  the  protection  of  river  fishing,  with 
clauses  in  it  apparently  for  the  protection  of  the  harbor  channels 
in  the  Bay  of  St.  John,  into  which  the  river  runs.  The  tides  in  the 
Bay  of  Fundy,  the  Tribunal  will  remember  — -  and  we  are  very 
proud  of  the  fact  —  are  the  highest  in  the  world;  and  the  water 
rushes  in  and  out  with  tremendous  violence.  This  statute  pro¬ 
hibited  the  running  of  nets  out  from  the  shore  more  than  a  certain 
distance.  A  careful  examination  of  the  statute  will  show  that  it 
relates  to  nets  running  out  from  the  shore.  They  are  to  be  not 
nearer  than  so  much,  measured  by  a  line  parallel  to  the  shore,  and 
only  so  many  lengths  of  net  out  from  the  shore.  So  that  it  is 
purely  a  river  shore  regulation.  Nevertheless,  there  is  a  very 
interesting  circumstance  affecting  this  river  regulation,  to  which 
I  shall  call  attention  before  very  long,  and  I  will  ask  the  Tribunal 
to  recall  the  description  that  I  have  given,  both  of  that  Nova 
Scotia  authorization  for  one  year  to  magistrates  to  make  rules  for 
the  protection  of  the  run  of  fish  in  the  rivers  and  this  St.  John  river 
protection.  The  negotiators  heard  of  the  subject  in  the  course  of 
their  negotiations,  as  I  shall  presently  show. 

Then  there  was  in  New  Brunswick  a  statute  containing  a  local 
regulation  of  the  shore  rights  in  Northumberland  County,  in  the 
Bay  of  Miramichi,  and  authorizing  local  magistrates  to  make 
regulations.  And  there  was  in  two  of  this  series  of  statutes  a 
Sunday  regulation.  Those  laws  were  1793,  1799,  and  1810.  I  think 
I  have  fairly  described  them. 

So  the  Tribunal  will  perceive  that  here,  over  this  whole  extent 
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of  coast,  all  of  Newfoundland,  east  and  south  and  west,  all  of 
Labrador,  both  the  Newfoundland  Labrador  and  the  Canadian 
Labrador,  all  of  Nova  Scotia  and  Prince  Edward  Island,  all  of  the 
south  coast  of  this  part  of  the  Gulf  of  St.  Lawrence  which  joins  the 
River  St.  Lawrence  —  over  all  this  tremendous  stretch  there  was 
no  regulation  of  the  exercise  of  the  American  liberty  of  fishing,  and 
there  never  had  been  any  when  this  treaty  was  made  in  1818. 
There  was  a  river  protection  statute,  up  here  in  New  Brunswick 
(indicating  on  map),  up  the  bay,  and  there  was  in  here,  in  New 
Brunswick  (indicating  on  map),  a  Sunday  regulation. 

Of  course,  there  is  no  evidence  whatever  that  any  American 
fisherman  ever  was  subjected  to  that  river  regulation  or  ever  was 
subjected  to  that  Sunday  regulation.  On  the  contrary,  the  evi¬ 
dence  is  full  and  satisfactory  the  other  way.  In  the  first  place,  the 
Tribunal  will  remember  the  very  able  and  cogent  argument  of 
Sir  Robert  Finlay  to  the  effect  that  the  Americans  did  not  fish  in 
the  bays  at  all  prior  to  1838.  I  think  he  brought  down  the  absence 
of  fishing  in  the  bays  to  too  late  a  date.  He  put  it  at  1838,  in  quot¬ 
ing  Mr.  Tuck;  when  Mr.  Tuck  had  spoken  of  the  time  when  the 
mackerel  fishing  was  transferred  from  our  coasts  to  the  south  up 
to  the  coast  of  the  British  possessions  in  North  America,  he  had 
referred  to  a  statute  of  1828,  and  Sir  Robert  thought  that  that  was 
a  mistake  for  1838.  I  do  not  think  so.  I  think  the  beginning  is 
marked  by  that  statute  that  Mr.  Tuck  referred  to  of  1828.  But 
there  is  no  question  whatever  that  back  in  1818,  and  prior  to  1818, 
Sir  Robert’s  statements  are  perfectly  correct.  They  practically 
were  not  fishing  in  the  bays.  What  they  were  doing  was  fishing 
for  cod-fish  on  the  banks  —  all  these  banks  running  along  here 
(indicating  on  map)  outside  the  coast  of  Nova  Scotia,  along  Sable 
Island  and  Banquereau,  which  the  fishermen  up  there  now  call 
Quero,  and  up  on  all  this  series  of  banks  clear  up  to  the  Grand 
Bank  of  Newfoundland.  There  was  a  bounty  paid  for  cod-fish. 
They  were  cod  fishermen.  Herring  fishery  was  unknown.  Mack¬ 
erel  fishing  had  not  moved  up  to  these  regions  at  all.  There  were 
plenty  of  mackerel  down  on  the  southern  American  coast  below. 
And  then  their  sole  use  for  these  coasts,  aside  from  curing  and 
drying,  was  to  get  bait  for  their  cod-fishing,  which  earned  them 
their  bounty  and  which  furnished  them  with  their  great  article  of 
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food  and  of  trade.  And  they  would  come  along  these  coasts  to 
the  banks  and  run  up  to  the  nearest  point  where  they  could  get 
bait  to  go  back  to  the  cod-fishery,  and  they  would  never  run  up 
into  these  bays.  There  was  nothing  to  take  them  up  there.  They 
were  fishing  for  cod,  and  all  along  these  coasts  which  bore  any  rela¬ 
tion  at  all  to  their  voyages  to  the  banks,  or  any  of  the  banks  for 
cod-fish,  there  was  no  regulation  of  American  fishing  whatever. 

We  have  the  evidence  that  Sir  Robert  Finlay  has  been  good 
enough  to  furnish  to  us  here  to  establish  that  fact,  and  the  negative 
evidence  that  out  of  fifty-one  cases,  I  think,  of  seizures  of  Ameri¬ 
can  vessels  for  all  causes  —  a  few  of  them  before  1818  —  never  one 
was  in  New  Brunswick.  There  was  never  a  seizure  or  a  complaint 
or  a  suggestion  of  any  regulation  or  of  any  contact  between  an 
American  fisherman  and  the  Sunday  provision  in  New  Brunswick 
up  the  bay,  or  over  600  miles  around  from  their  course  to  the  banks 
in  Miramichi. 

We  have  still  further  evidence.  The  Tribunal  will  remember 
that  in  the  report  of  the  American  Commissioners  for  the  negotiation 
of  the  treaty  of  1818  they  give  an  account  of  the  renunciation  clause 
and  its  effect.  Permit  me  to  read  one  paragraph  of  their  report, 
from  p.  323  of  the  United  States  Case  Appendix.  They  say: 

“It  was  by  our  act  that  the  United  States  renounced  the  right  to  the 
fisheries  not  guaranteed  to  them  by  the  convention.  That  clause  did  not 
find  a  place  in  the  British  counter-projet.  We  deemed  it  proper  under  a 
threefold  view:  1,  to  exclude  the  implication  of  the  fisheries  secured  to  us  being 
a  new  grant;  2,  to  place  the  rights  secured  and  renounced,  on  the  same 
footing  of  permanence;  3,  that  it  might  expressly  appear,  that  our  renuncia¬ 
tion  was  limited  to  three  miles  from  the  coasts.  This  last  point  we  deemed 
of  the  more  consequence  from  our  fishermen  having  informed  us,  that  the 
whole  fishing  ground  on  the  coast  of  Nova  Scotia,  extended  to  a  greater 
distance  than  three  miles  from  land;  whereas,  along  the  coasts  of  Labrador 
it  was  almost  universally  close  in  with  the  shore.” 

That  was  the  situation.  That  means  all  of  this  coast  along  on 
the  way  up  to  the  fishing  banks  (indicating  on  map) . 

We  had  in  1855,  the  Tribunal  will  remember,  a  consideration  of 
regulations  which  led  to  the  Marcy  circular.  And  there  are  some 
things  rather  interesting  there,  in  the  account  of  the  correspondence 
and  interviews  regarding  those  regulations.  On  the  5th  May, 
1835,  Manners  Sutton,  the  Lieutenant-Governor  of  New  Brunswick, 
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wrote  to  the  British  Colonial  Secretary  a  letter  which  appears  at 
p.  204  of  the  British  Case  Appendix.  Lieutenant-Governor  Sutton 
says  that  the  time  is  approaching  when  the  United  States  fishermen 
will  come  into  the  waters  of  New  Brunswick  to  take  fish,  and  he 
thinks  it  is  desirable  that  they  should  be  made  acquainted  with 
the  laws  and  regulations  which  existed  at  the  time  the  treaty  was 
made;  and  he  tells  in  general  what  they  are.  He  says,  after  referring 
to  such  and  such  provisions  of  the  Revised  Statutes  of  New  Bruns¬ 
wick,  that  by  a  certain  provision  of  the  Revised  Statutes  the  Justices 
in  Sessions  of  each  county  in  the  Province  “are  invested  with  the 
power  to  make  regulations,”  etc.  And  then  he  says: 

“I  am  not  as  yet  in  a  position  to  furnish  your  Lordship  with  the  par¬ 
ticulars  of  all  these  Regulations,  but  I  hope  to  be  able  by  the  next  mail  to 
send  to  your  Lordship  a  complete  set  of  all  the  Laws,  By-Laws  and  Regu¬ 
lations,  respecting  the  fisheries  of  this  Province. 

“It  is  impossible  to  expect  that  either  the  fishermen  or  even  the  govern¬ 
ment  of  the  United  States  should  be  aware  of  the  nature  of  the  local  Regula¬ 
tions  on  this  subject,  even  if  they  are  cognizant  of  the  provisions  of  Provincial 
Statutes.” 

Then  he  submits  whether  it  is  not  desirable  that  he  should 
receive  instructions  to  forward  to  Her  Majesty’s  Minister  in 
Washington  copies  of  the  laws  and  regulations.  That  is  approved 
by  the  Colonial  Office,  in  a  letter  which  appears  at  the  top  of  the 
next  page  from  Lord  John  Russell  to  the  Lieutenant-Governor  of 
New  Brunswick;  and  Lord  John  Russell  transmits,  in  that  letter 
to  the  Lieutenant-Governor,  five  copies  of  the  laws  and  regulations 
in  force  in  the  British  North  American  provinces  with  reference 
to  the  fisheries.  Then  Mr.  Manners  Sutton,  when  he  gets  these 
five  copies,  writes  to  the  British  Minister  at  Washington  a  letter, 
dated  the  16th  June,  1855,  on  the  same  page,  205,  of  the  British 
Case  Appendix,  and  in  that  he  says: 

“The  statutory  regulations  are  contained  in  one  Act:  ch:  101  —  title  22: 
of  the  Revised  Statutes  of  New  Brunswick. 

“The  local  regulations,  are  of  two  different  kinds — -  istly  those,  which, 
under  the  provisions  of  the  6th  seen  of  the  Act:  referred  to,  have  been  made 
by  the  Governor  in  Council;  &  2ly  those  which  the  Justices  in  Session  of  the 
respective  counties  are  empowered,  by  the  Provincial  Act  —  ch:  64  title  8: 
of  the  Revised  Statutes  to  make  for  the  govt  of  fisheries  within  the  rivers 
of  the  several  counties. 
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“The  local  regulations  of  the  last  mentioned  description,  altho’  issued 
in  many  counties,  &  having  the  force  of  law  were  not  included  in  the  collec¬ 
tion,  published  from  H.M.’s  Stationery  Office  in  1853,  because,  as  appears 
from  a  despatch  from  Sir  E.  Head  to  the  Duke  of  Newcastle,  which  is  printed 
in  page  37  of  that  paper,  —  of  which  yr  Ex  no  doubt  has  a  copy,  —  these 
regulations  were  at  the  time  considered  to  be  immaterial,  inasmuch  as  they 
do  not  affect  the  outside  fisheries.” 

Then  he  goes  on  to  say  he  thinks  that  they  ought  to  be  included 
and  made  known.  This  paper,  which  he  sent  on,  is  what  Lord 
John  Russell  sent  him  from  the  Colonial  Office.  So  the  Tribunal 
will  perceive  that  if  these  magistrates  made  any  local  regulations, 
they  were  of  such  a  character  that  they  did  not  affect  outside  fisher¬ 
men,  and  they  were  not  printed,  so  that  anybody  could  ever  know 
what  they  were.  They  were  not  included  in  the  printed  copy  of 
laws  relating  to  fishing. 

Still  further:  Mr.  Crampton,  the  British  Minister  at  Washing¬ 
ton,  transmits  the  laws  which  Mr.  Manners  Sutton  had  — 

Judge  Gray:  Pardon  me,  Mr.  Root.  Do  I  understand,  in  the 
middle  of  the  next  to  the  last  paragraph  of  that  letter  from  which 
you  read  on  p.  205  of  the  British  Appendix,  that  the  language 

“These  regulations  were  at  the  time  considered  to  be  immaterial,  inas¬ 
much  as  they  do  not  affect  the  outside  fisheries” 

referred  to  the  bank  fisheries  ? 

Senator  Root:  I  should  suppose  not.  I  should  suppose  that 
they  did  not  affect  any  fisheries  except  those  of  the  inhabitants; 
the  fishery  as  carried  on  from  the  shore. 

Judge  Gray:  They  do  not  affect  the  outside  fisheries? 

Senator  Root:  They  do  not  affect  the  fisheries  by  outsiders. 

Judge  Gray:  That  is  just  what  I  wanted  to  get  at  —  what  the 
meaning  of  it  was:  as  to  whether  it  was  fisheries  by  outsiders,  or 
fisheries  that  were  outside  of  these  waters. 

Senator  Root:  That  is  what  I  suppose  to  be  the  reason.  At 
all  events,  the  point  is  that  they  were  not  published;  they  were 
not  included  in  the  publications  of  the  fishery  laws  relating  to  the 
provinces,  and  the  reason  is  that  they  did  not  affect  the  outside 
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fisheries.  Whether  that  means  the  bank  fisheries,  or  whether  it 
means  the  fisheries  by  outsiders,  I  do  not  know.  I  should  think 
that  the  latter  would  be  the  more  complete  reason  for  not  publish¬ 
ing  them. 

Sir  Charles  Fitzpatrick:  It  means  they  are  not  published 
from  Her  Majesty’s  Stationery  Office,  I  think;  that  is  all  that  is 
contained  in  this  letter. 

Senator  Root:  That  is  where  he  sent  to  get  them. 

Sir  Charles  Fitzpatrick:  Yes.  Her  Majesty’s  Stationery 
Office,  of  course,  is  in  England.  Local  regulations  are  not  usually 
published. 

The  President:  Perhaps  “outside  fisheries”  is  used  in  con¬ 
tradistinction  to  river  fisheries.  The  following  sentence  leads  me 
to  that  supposition: 

“But  your  Excellency  will  observe  that  they  do,  in  some  instances  at 
least,  affect  the  fisheries  in  the  harbors  of  this  province,  which  are  now  thrown 
open  to  the  fishermen  of  the  United  States  as  well  as  the  river  fisheries,  which 
are  reserved  to  Her  Majesty’s  subjects.” 

Senator  Root:  Yes;  I  think  that  does  have  a  bearing  upon  it; 
that  is,  that  they  did,  in  some  respects,  protecting  the  rivers,  run 
the  provisions  into  the  harbors. 

The  President:  At  first  he  considers  them  as  not  important 
because  principally  they  had  referred  only  to  river  fisheries;  but 
in  some  respects  they  might  also  affect  the  harbor  fisheries,  and 
therefore  he  considers  them  also,  now,  as  material.  That  seems  to 
be  the  meaning. 

Sir  Charles  Fitzpatrick:  The  very  first  paragraph  makes 
the  distinction:  “the  outside  fisheries”  and  “the  fisheries  in  the 
harbors.” 

Senator  Root:  Well,  he  sent  the  statutes  to  the  British  Minis¬ 
ter  at  Washington,  who  sent  them  to  Mr.  Marcy,  and  Mr.  Marcy 
examined  them  and  approved  them.  And  what  were  they  ?  There 
is  only  one  that  can  be  deemed  to  be  a  re-enactment  or  representa¬ 
tive  in  these  revised  statutes  of  any  of  these  laws  prior  to  1818. 
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There  is  no  Sunday  provision.  At  the  foot  of  p.  207  of  the  British 
Case  Appendix,  the  Tribunal  will  find  them  attached  to  Mr. 
Marcy’s  first  circular.  There  is  a  gurry  ground  provision;  there 
is  a  spawning  ground  provision  on  the  Grand  Menan;  and  there  is 
a  provision  relating  to  river  protection  in  certain  parishes  of  New 
Brunswick. 

That  is  all  down  to  1855.  That  is  all  the  provisions  which  were 
deemed  worthy  to  be  brought  to  the  attention  of  the  government 
of  the  United  States  as  bearing  upon  the  exercise  of  the  liberty 
granted  by  the  treaty  of  1854  on  those  coasts:  two  provisions  passed 
after  1818;  and  the  one  which  we  find  a  trace  of  before  1818,  and 
which  I  dare  say  came  down  in  the  revised  statutes,  was  a  provision 
for  river  protection. 

The  President:  Is  not  that  No.  15  for  the  establishment  of 
a  close  season?  “No  herring  shall  be  taken  between  the  15th  of 
July  and  the  15th  of  October  in  any  year.” 

Senator  Root:  On  the  spawning  grounds. 

The  President:  Yes.  It  was  a  close  season. 

Senator  Root:  Yes,  on  the  spawning  grounds.  And  it  was 
approved,  and  properly  approved,  by  Mr.  Marcy  when  presented 
to  him.  And  the  Tribunal  will  observe  it  was  presented  to  him  with 
this  understanding,  which  appears  in  Mr.  Crampton’s  letter  of 
27th  June,  1853,  to  Mr.  Manners  Sutton,  which  will  be  found  on 
pp.  205  and  206  of  the  British  Case  Appendix.  The  Tribunal  will 
observe  in  that  letter,  at  the  top  of  p.  206  of  the  British  Case 
Appendix,  that  Mr.  Crampton  says: 

“Mr.  Marcy  entirely  concurs  with  me  in  the  opinion  that  such  a  measure 
would  be  calculated  to  prevent  the  occurrence  of  any  misunderstanding  on 
the  part  of  American  fishermen,  who  may  now  resort  to  New  Brunswick 
for  the  purpose  of  exercising  their  newly  acquired  rights  under  the  Treaty 
of  Reciprocity,  and  proposes  that,  after  the  documents — with  which  Your 
Excellency  is  about  to  furnish  me  —  shall  have  been  examined  by  him,  and 
shall  have  been  found,  as  he  doubts  not  will  be  the  case,  to  contain  no  provi¬ 
sions  inconsistent  with  the  full  enjoyment  of  the  American  citizens  of  the  rights 
of  fishing  secured  them  by  the  Treaty,  and  to  direct  the  ‘  Collectors  of  the 
United  States’  Customs’  to  furnish  copies  of  the  same  to  the  masters  of  all 
the  vessels  clearing  from  American  ports  to  the  British  fisheries.” 
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That  is  the  proposition  on  which  these  laws  were  presented  to 
Mr.  Marcy  for  his  consideration  and  approval:  the  proposition  that 
their  provisions  were  not  inconsistent  with  the  full  enjoyment  of  the 
American  citizens’  rights  of  fishing  secured  to  them  by  the  treaty. 
And,  indeed,  a  provision  might  well  be  approved  which  prevented 
the  throwing  of  gurry  overboard  except  at  a  particular  place,  and 
which  protected  the  spawning  ground,  and  which  protected  the 
rivers  of  New  Brunswick  in  which  we  had  no  right  to  fish. 

But  the  paucity  of  regulation  twenty-seven  years  after  the  treaty 
of  1818  was  made  is  what  I  call  the  attention  of  the  Tribunal  to 
now,  as  tending  to  support  the  statements  which  I  have  made 
regarding  the  existence  of  any  system  of  regulation  in  1818  or  at 
any  time  prior  to  that  time. 

One  other  thing  is  to  be  observed.  Mr.  Crampton,  in  his  letter 
of  June,  1855,  which  appears  on  p.  206  of  the  British  Case  Appendix, 
says : 

“I  have  thought  it  right  to  bring  this  matter  under  the  immediate  atten¬ 
tion  of  the  Governor-General  of  Canada,  and  the  Lieutenant-Governors  of 
Nova  Scotia,  Prince  Edward  Island,  with  a  view  to  the  adoption  of  a  similar 
arrangement  in  regard  to  the  fisheries  of  those  provinces,  to  that  now  pro¬ 
posed,  in  regard  to  the  fisheries  of  New  Brunswick;  —  I  have  the  honor  to 
enclose  herewith  the  copy  of  a  letter  which  I  have  addressed  to  their  Excel¬ 
lencies  for  that  purpose.” 

Then  follows  the  letter  of  the  28th  June,  1855,  on  pp.  206  and 
207  of  the  British  Case  Appendix,  from  Mr.  Crampton  to  all  these 
governors;  but  that  produced  no  regulations  whatever. 

So  that  down  to  1855,  in  all  this  stretch  of  coast  of  Nova  Scotia, 
Prince  Edward  Island,  Newfoundland,  Labrador,  and  Lower 
Canada,  there  were  no  regulations  whatever  that  were  worthy  to 
be  brought  to  the  attention  of  the  American  fishermen,  who  were 
about  to  resume  fishing  upon  all  that  coast  under  the  provisions  of 
the  treaty  of  1854.  And  you  come  down  to  a  clear  case  of  no  regu¬ 
lation  which  could  by  any  possibility  affect  the  exercise  by  American 
fishermen  to  their  liberty  under  the  treaty  1783,  evidence  affirma¬ 
tively  establishing  that,  though  it  was  unnecessary  to  affirmatively 
establish  it,  because  there  has  been  no  evidence  produced  whatever 
that  any  regulation  was  brought  into  contact  in  any  way  whatever 
with  any  American  fisherman  exercising  his  liberty. 
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But  we  are  not  left  entirely  to  the  absence  of  regulation.  There 
is  affirmative  evidence,  perfectly  clear  evidence,  that  the  negotiators 
did  have  regulations  in  mind.  What  they  had  in  mind  was  not 
regulations  which  were  determined  upon  by  Great  Britain,  or  any 
of  its  colonies,  in  the  exercise  of  its  sole  judgment;  but  they  were 
regulations  established  by  the  concurrence,  the  accord  of  the  judg¬ 
ment  both  of  Great  Britain  and  the  United  States  regarding  the 
exercise  of  the  common  liberty. 

I  will  ask  the  attention  of  the  Tribunal  again  to  a  letter  which 
I  have  so  often  referred  to,  and  shall  again,  the  letter  from  Lord 
Bathurst  to  Mr.  Adams  of  the  30th  October,  1815,  in  the  United 
States  Case  Appendix,  p.  278.  I  begin  at  the  last  paragraph  on 
p.  277.  Mr.  Adams  and  Lord  Bathurst  had  been  arguing  out  the 
question,  the  Tribunal  will  remember,  as  to  whether  the  liberty 
granted  in  1783  survived  the  War  of  1812,  and  had  been  stating 
their  reasons;  and  in  this  letter  Lord  Bathurst  had  stated  his 
ground  for  insisting  that  the  liberty  fell  with  the  war.  Then  he 
goes  on: 

“Although  His  Majesty’s  Government  cannot  admit  that  the  claim  of 
the  American  fishermen  to  fish  within  British  jurisdiction,  and  to  use  the 
British  territory  for  purposes  connected  with  their  fishery,  is  analogous  to 
the  indulgence  which  has  been  granted  to  enemy’s  subjects  engaged  in  fishing 
on  the  high  seas,  for  the  purpose  of  conveying  fresh  fish  to  market,  yet  they 
do  feel  that  the  enjoyment  of  the  liberties,  formerly  used  by  the  inhabitants 
of  the  United  States,  may  be  very  conducive  to  their  national  and  individual 
prosperity,  though  they  should  be  placed  under  some  modifications,  and 
this  feeling  operates  most  forcibly  in  favor  of  concession.  But  Great  Britain 
can  only  offer  the  concession  in  a  way  which  shall  effectually  protect  her 
own  subjects  from  such  obstructions  to  their  lawful  enterprises  as  they  too 
frequently  experienced  immediately  previous  to  the  late  war,  and  which 
are,  from  their  very  nature,  calculated  to  produce  collision  and  disunion 
between  the  two  states. 

“It  was  not  of  fair  competition  that  His  Majesty’s  Government  had 
reason  to  complain,  but  of  the  preoccupation  of  British  harbors  and  creeks, 
in  North  America,  by  the  fishing  vessels  of  the  United  States,  and  the  forcible 
exclusion  of  British  vessels  from  places  where  the  fishery  might  be  most  advan¬ 
tageously  conducted.  They  had,  likewise,  reason  to  complain  of  the  clandes¬ 
tine  introduction  of  prohibited  goods  into  the  British  colonies  by  American 
vessels  ostensibly  engaged  in  the  fishing  trade,  to  the  great  injury  of  the  British 
revenue. 

“The  undersigned  has  felt  it  encumbent  on  him  thus  generally  to  notice 
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these  obstructions,  in  the  hope  that  the  attention  of  the  government  of  the 
United  States  will  be  directed  to  the  subject;  and  that  they  may  be  induced, 
amicably  and  cordially,  to  co-operate  with  His  Majesty’s  Government  in 
devising  such  regulations  as  shall  prevent  the  recurrence  of  similar  incon¬ 
veniences. 

“His  Majesty’s  Government  are  willing  to  enter  into  negotiations  with 
the  government  of  the  United  States  for  the  modified  renewal  of  the  liberties 
in  Question.” 

The  Tribunal  will  perceive  that  Lord  Bathurst  there,  while 
denying  the  right  of  the  United  States  to  claim  a  continuance  of 
the  liberties  granted  in  1783,  and  notwithstanding  the  war,  was 
willing  to  continue  those  liberties,  regrant  them,  provided  the 
United  States  “would  co-operate  with  His  Majesty’s  Government 
in  devising  such  regulations  as  shall  prevent  the  recurrence  of 
inconveniences  similar  to  those”  which  he  has  recounted.  That  is 
joint  regulation.  That  is  not  bringing  to  bear  upon  the  exercise 
of  the  liberties  of  the  Americans  the  sole  and  uncontrolled  judg¬ 
ment  of  Great  Britain.  It  is  a  distinct  proposal,  in  the  letter  that 
formed  the  basis  and  cornerstone  of  the  negotiations  of  1818,  that 
this  renewal  should  be  on  the  basis  of  joint  regulation. 

Mr.  Adams,  on  p.  286  of  the  United  States  Case  Appendix,  in 
his  reply  to  Lord  Bathurst,  closes  his  letter  with  an  acceptance,  as 
full  as  a  minister  dealing  with  a  new  proposition,  without  having 
had  time  to  consult  with  his  government,  could  well  make  it,  of 
this  proposal  for  joint  regulation.  I  read  the  last  paragraph  on 
p.  286  of  the  United  States  Case  Appendix,  where  Mr.  Adams 
says: 

“The  collision  of  particular  interests  which  heretofore  may  have  pro¬ 
duced  altercations  between  the  fishermen  of  the  two  nations,  and  the  clan¬ 
destine  introduction  of  prohibited  goods  by  means  of  American  fishing  vessels, 
may  be  obviated  by  arrangements  duly  concerted  between  the  two  govern¬ 
ments.  That  of  the  United  States,  he  is  persuaded,  will  readily  co-operate 
in  any  measure  to  secure  those  ends  compatible  with  the  enjoyment  by 
the  people  of  the  United  States  of  the  liberties  to  which  they  consider 
their  title  as  unimpaired,  inasmuch  as  it  has  never  been  renounced  by 
themselves.” 

Mr.  Adams  reported  this  correspondence  to  Washington,  and 
thereupon  Mr.  Monroe,  who  was  then  Secretary  of  State,  replied, 
acknowledging  the  receipt  of  the  correspondence,  in  a  letter  dated 
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the  27th  February,  1816,  which  appears  on  p.  287  of  the  United 
States  Case  Appendix.  Mr.  Monroe  says: 

“It  appears  by  these  communications  that,  although  the  British  Govern¬ 
ment  denies  our  right  of  taking,  curing,  and  drying  fish  within  their  juris¬ 
diction,  and  on  the  coast  of  the  British  provinces  in  North  America,  it  is 
willing  to  secure  to  our  citizens  the  liberty  stipulated  by  the  treaty  of  1783, 
under  such  regulations  as  will  secure  the  benefit  to  both  parties,  and  will 
likewise  prevent  the  smuggling  of  goods  into  the  British  provinces  by  our 
vessels  engaged  in  the  fisheries.” 

Then  he  goes  on  to  say  that  he  encloses  a  power  authorizing 
Mr.  Adams  to  negotiate  a  convention  providing  for  the  objects 
contemplated. 

And  on  p.  288  of  the  United  States  Case  Appendix,  the  very 
next  page,  the  Tribunal  will  find  a  power  from  Mr.  Monroe  to  Mr. 
Adams,  dated  the  27th  February,  1816,  the  same  day  as  the  letter 
which  I  have  just  read: 

“Sir:  It  being  represented,  by  your  letter  of  the  8th  of  November,  that 
the  British  Government  was  disposed  to  regulate,  in  concert  with  the  United 
States,  the  taking  of  fish  on  the  coasts,  bays,  and  creeks  of  all  His  Britannic 
Majesty’s  dominions  in  America,  and  the  curing  and  drying  of  fish  by  their 
citizens  on  the  unsettled  bays,  harbors,  and  creeks  of  Nova  Scotia,  Magdalen 
islands,  and  Labrador,  in  such  manner  as  to  promote  the  interest  of  both 
nations,  you  will  consider  this  letter  an  authority  and  instruction  to  negotiate 
a  convention  for  these  purposes.” 

The  negotiation  went  on  with  a  long  period  of  offer  and  refusal 
and  new  offers  and  give-and-take  bargaining  regarding  the  extent 
of  territory,  until  finally  it  brought  up  with  these  negotiators  at 
London  making  the  treaty  of  1818,  and  with  these  letters  in  their 
hands  —  both  parties;  and  there  the  British  negotiators  proposed 
express  joint  regulations.  In  the  articles  presented  by  the  British 
negotiators  at  the  fifth  conference,  appearing  at  p.  312  of  the  United 
States  Case  Appendix,  the  Tribunal  will  see  that  they  proposed 
express  joint  regulations  to  govern  the  protection  of  rivers  —  the 
very  subject  on  which  this  power  of  local  regulations  had  been  given 
to  the  local  magistrates,  and  to  which  this  New  Brunswick  statute 
about  the  River  St.  John  referred,  and  to  which  the  revised  statutes 
of  New  Brunswick  referred.  They  do  not  depend  upon  any  power 
of  Great  Britain  or  of  any  British  colony  to  pass  laws  which  shall 
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carry  river  protection  into  the  bays  or  harbors  to  which  the  Ameri¬ 
cans  may  come.  They  do  not  rely  upon  any  power  of  any  British 
legislative  body  to  draw  the  line  between  the  river  and  the  bay,  to 
draw  the  line  where  they  may  go  with  their  protection  of  their 
exclusive  river  fishing,  or  to  say  that  for  common  benefit  the  exercise 
of  the  American  liberty  shall  be  limited  and  restricted  thus  and  so; 
but  following  the  proposal  that  was  in  Lord  Bathurst’s  letter  that 
formed  the  basis  for  the  negotiations  accepted  by  Mr.  Adams  and 
ratified  by  the  formal  action  of  the  American  Government,  they 
proceed  to  propose  a  joint  regulation  upon  that  question.  They 
further  propose  a  joint  regulation  with  regard  to  smuggling  —  very 
stringent  in  its  character. 

Judge  Gray:  I  was  looking  for  the  joint  regulation  to  which 
you  are  referring  —  the  proposal  for  joint  regulation. 

Senator  Root:  The  one  to  which  I  have  been  referring? 

Judge  Gray:  Yes. 

Senator  Root:  That  is  on  p.  312,  in  Article  A,  the  second  para¬ 
graph  of  Article  A,  the  article  as  proposed  by  the  British  negotiators. 

The  President  (reading):  “And  it  is  further  agreed  that  noth¬ 
ing  contained  in  this  article”  — 

Sir  Charles  Fitzpatrick:  The  last  part  of  it:  “And  it  is 
agreed  on  the  part  of  the  United  States  that  the  fishermen  of  the 
United  States,”  etc. 

The  President:  Yes. 

“and  it  is  agreed  on  the  part  of  the  fishermen  of  the  United  States  resorting 
to  the  mouth  of  such  rivers,  shall  not  obstruct  the  navigation  thereof.” 

Sir  Charles  Fitzpatrick  (reading): 

“Nor  willfully  injure  nor  destroy  the  fish  within  the  same,”  etc. 

The  President:  Is  that  a  joint  regulation? 

Judge  Gray:  Yes;  in  the  treaty  itself. 

Senator  Root:  Yes. 

Judge  Gray  :  It  is  a  provision  in  the  treaty  itself  for  a  regulation. 
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Senator  Root:  Yes;  it  is  putting  a  regulation  into  the 
treaty. 

Sir  Charles  Fitzpatrick:  It  is  putting  an  obligation  on  the 
United  States  to  impose  certain  restrictions  on  its  citizens.  That 
is  what  it  is. 

Senator  Root:  Putting  an  obligation  on  the  United  States  to 
impose  certain  restrictions? 

Sir  Charles  Fitzpatrick:  Yes;  putting  an  obligation  on  its 
own  citizens.  That  is  what  it  is. 

Senator  Root:  Yes,  I  quite  agree  to  that  proposition. 

Judge  Gray:  That  is  a  regulation. 

Sir  Charles  Fitzpatrick:  Yes. 

Senator  Root:  Then  in  the  last  paragraph  of  this  Article  A, 
on  p.  313  of  the  United  States  Case  Appendix,  is  another  regulation: 

“And  in  order  the  more  effectually  to  guard  against  smuggling,  it  shall 
not  be  lawful  for  the  vessels  of  the  United  States  engaged  in  the  said  fishery 
to  have  on  board  any  goods,  wares.,  or  merchandise  whatever,  except  such 
as  may  be  necessary  for  the  prosecution  of  the  fishery,  or  the  support  of  the 
fishermen  whilst  engaged  therein  or  in  the  prosecution  of  their  voyages  to 
and  from  the  said  fishing  grounds.  And  any  vessel  of  the  United  States 
which  shall  contravene  this  regulation  may  be  seized,  condemned,  and  con¬ 
fiscated,  together  with  her  cargo.” 

That  is  putting  the  enforcement  directly  into  the  hands,  I 
suppose,  of  the  — - 

Sir  Charles  Fitzpatrick:  That  is  a  customs  regulation. 

Senator  Root:  Yes. 

Sir  Charles  Fitzpatrick:  That  is  a  customs  regulation,  not 
a  fishery  regulation. 

Judge  Gray:  It  regulates  fishing  vessels. 

Senator  Root  :  It  regulates  fishing  vessels  and  subjects  fishing 
vessels  to  the  supervision  and  judgment  of  local  officers;  for  of 
course  somebody  has  to  determine  whether  the  “goods,  wares,  or 
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merchandise  on  board  of  the  fishing  vessel”  are  necessary  for  the 
transaction  of  their  fishery  or  the  support  of  the  fishermen.  Some¬ 
body  has  to  say  that;  and  this  regulation,  I  apprehend,  was  ob¬ 
jected  to  because  it  put  the  decision  of  that  question  in  the  hands  of 
the  local  officer,  who,  if  he  did  not  feel  very  kindly  toward  foreigners 
that  were  coming  there  to  take  his  neighbors’  fish  away,  would  be 
apt  to  find  that  they  had  things  on  board  which  they  did  not  need, 
just  as  in  Canada  there  was  for  a  time  applied  the  rule  that  a  vessel 
under  the  renunciatory  clause  could  not  go  to  the  non-treaty  coast 
for  shelter,  wood,  and  water,  unless  she  was  actually  in  distress, 
and  unless  she  brought  wood  and  water  with  her  sufficient  for  her 
voyage,  and  had  been  unexpectedly  deprived  of  her  store;  that  is 
to  say,  they  held  that  a  vessel  could  not  come  up  to  the  coast  with 
an  insufficient  supply  of  wood  or  water  and  rely  upon  getting  it 
there.  It  had  got  to  be  a  case  of  real  distress,  arising  without  pre¬ 
meditation,  in  order  to  justify  it.  Of  course  that  did  not  last  for 
many  years.  I  think  that  was  disposed  of  by  the  opinion  of  the 
law  officers  of  the  Crown  of  1839. 

These  two  were  rejected  by  the  United  States,  and  the  ground 
of  the  objection  is  stated  at  p.  314  of  the  United  States  Case  Appen¬ 
dix,  in  a  formal  memorandum  given  by  the  United  States  Commis¬ 
sioners  to  the  British  Commissioners.  I  read  from  the  second 
paragraph  on  p.  314.  The  American  Commissioners  say,  regarding 
these  proposals : 

“The  liberty  of  taking  fish  within  rivers  is  not  asked.  A  positive  clause 
to  except  them  is  unnecessary,  unless  it  be  intended  to  comprehend  under 
that  name  waters  which  might  otherwise  be  considered  as  bays  or  creeks. 
Whatever  extent  of  fishing  ground  may  be  secured  to  American  fishermen, 
the  American  plenipotentiaries  are  not  prepared  to  accept  it  on  a  tenure  or 
on  conditions  different  from  those  on  which  the  whole  has  heretofore  been 
held.  Their  instructions  did  not  anticipate  that  any  new  terms  or  restric¬ 
tions  would  be  annexed,  as  none  were  suggested  in  the  proposals  made  by 
Mr.  Bagot  to  the  American  Government.  The  clauses  forbidding  the  spread¬ 
ing  of  nets,  and  making  vessels  liable  to  confiscation  in  case  any  articles  not 
wanted  for  carrying  on  the  fishery  should  be  found  on  board,  are  of  that  descrip¬ 
tion,  and  would  expose  the  fishermen  to  endless  vexations.” 

And  that  was  assented  to  by  the  British  Commissioners  upon  the 
ground  not  that  there  was  a  right  of  legislation  to  cover  these  points, 
but  upon  the  ground  that  it  was  not  important.  The  letter  from 
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the  British  negotiators,  or  from  Mr.  Robinson  for  the  British  nego¬ 
tiators,  of  the  10th  October,  1818,  appears  in  the  British  Case 
Appendix  at  p.  92.  Mr.  Robinson  writes  Viscount  Castlereagh, 
and  says: 

“I  then  proceeded  to  state  to  them  that  upon  the  fishery  article,  we  were 
not  disposed  to  insist  upon  the  exclusion  of  those  points,  the  introduction 
of  which  they  had  at  our  last  conference  represented  to  be  a  sine  qua  non; 
and  after  some  discussion  it  was  also  agreed  on  our  part  not  to  insist  upon 
the  two  provisions  contained  in  our  proposed  article  respecting  the  fishing 
in  rivers  and  smuggling,  to  which  they  felt  very  considerable  objections, 
and  which  did  not  appear  to  me  to  be  of  such  importance  as  to  require  to 
be  urged  in  a  way  that  might  prevent  an  arrangement  upon  the  fisheries 
taking  place.” 

Now,  the  reason  why  these  provisions  were  unimportant,  the 
reason  why,  instead  of  going  to  work  to  redraft  them  and  put  them 
in  such  shape  that  they  would  be  unobjectionable  as  joint  regula¬ 
tions,  appears  in  the  correspondence  which  had  taken  place  during 
this  period  of  bargaining  as  to  the  extent  of  the  new  grant.  Remem¬ 
ber  that  Lord  Bathurst’s  language,  in  his  letter  which  I  first  quoted 
upon  this  subject,  appeared  to  contemplate  a  renewal  of  the  entire 
liberty  of  1783.  It  appeared  to,  although  not  binding  him  specifi¬ 
cally,  and  it  was  evidently  so  understood  by  Mr.  Adams  and  by 
Mr.  Monroe.  But  when  they  came  to  get  down  to  details,  the 
British  negotiators  cut  down  the  grant,  and  if  they  ever  did  have 
such  generous  intention,  as  would  appear  to  have  been  contemplated 
by  Lord  Bathurst,  they  abandoned  it;  for  the  first  step  in  that 
process  of  bargaining  that  I  have  referred  to,  intermediate  the 
arrangement  for  joint  regulation  and  the  actual  making  of  the 
treaty,  was  by  Mr.  Bagot,  in  Washington,  to  Mr.  Monroe,  on 
the  27th  November,  1816  (in  the  United  States  Case  Appendix, 
p.  289). 

He  begins  the  bartering  by  an  offer  of  the  coast  of  Labrador 
alone,  and  he  begins  by  saying  to  Mr.  Monroe: 

“In  the  conversation  which  I  had  with  you  a  few  days  ago,  upon  the 
subject  of  the  negotiation  into  which  the  British  Government  is  willing  to 
enter,  for  the  purpose  of  affording  to  the  citizens  of  the  United  States  such 
accommodation  for  their  fishery,  within  the  British  jurisdiction,  as  may  be 
consistent  with  the  proper  administration  of  His  Majesty’s  dominions,  you 
appeared  to  apprehend  that  neither  of  the  propositions  which  I  had  had  the 
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honor  to  make  to  you  upon  this  subject  would  be  considered  as  affording  in 
a  sufficient  degree  the  advantages  which  were  deemed  requisite.” 

I  ask  you  to  observe  that  phrase  — 

“such  accommodation  ...  as  may  be  consistent  with  the  proper  adminis¬ 
tration  of  His  Majesty’s  dominions.” 

And  you  will  see,  as  we  go  on  with  this  correspondence,  that 
what  dwelt  in  the  minds  of  the  British  negotiators  was  that  it  was 
not  consistent  with  proper  administration  and  control  on  the  part 
of  His  Majesty’s  Government  to  have  the  United  States  granted 
access  to  these  coasts.  It  was  an  interference  with  due  administra¬ 
tion;  and  so  they  proposed  to  shove  them  off  to  the  coast  of  Labra¬ 
dor,  where  there  was  not  anybody  but  cod-fish  and  whales  and 
icebergs  —  or  this  little  strip  of  the  south  coast  of  Newfoundland. 

Over  on  the  next  page,  290,  Mr.  Bagot  goes  on  to  say: 

“It  is  not  necessary  for  me  to  advert  to  the  discussion  which  has  taken 
place  between  Earl  Bathurst  and  Mr.  Adams.  In  the  correspondence  was 
a  full  exposition  of  the  grounds  upon  which  the  liberty  of  drying  and  fishing 
within  the  British  limits,  as  granted  to  the  citizens  of  the  United  States  by 
the  treaty  of  1783,  was  considered  to  have  ceased  with  the  war,  and  not  to 
have  been  revived  by  the  late  treaty  of  peace. 

“You  will  also  have  seen  therein  detailed  the  serious  considerations  affect¬ 
ing  not  only  the  prosperity  of  the  British  fishery,  but  the  general  interests 
of  the  British  dominions,  in  matters  of  revenue  as  well  as  government,  which 
made  it  incumbent  upon  His  Majesty’s  Government  to  oppose  the  renewal 
of  so  extensive  and  injurious  a  concession,  within  the  British  sovereignty 
to  a  foreign  state,  founded  upon  no  principle  of  reciprocity  or  adequate 
compensation  whatever.” 

Then,  towards  the  foot  of  that  page,  he  refers  to  his  offer  of  the 
coast  of  Labrador;  and  then  he  refers  to  an  alternative  offer  that 
he  had  made  of  the  south  coast  of  Newfoundland  from  Cape  Ray 
to  Ramea  Islands  —  this  same  one  which  is  now  included  in  the 
treaty,  as  an  alternative  to  the  Labrador  coast  —  either  one  or  the 
other.  And  he  goes  on  to  say  in  the  last  paragraph  of  this  letter: 

“The  advantages  of  this  portion  of  coast  are  accurately  known  to  the 
British  Government;  and,  in  consenting  to  assign  it  to  the  uses  of  the  American 
fishermen,  it  was  certainly  conceived  that  an  accommodation  was  afforded 
as  ample  as  it  was  possible  to  concede,  without  abandoning  that  control  within 
the  entire  of  His  Majesty's  own  harbors  and  coasts  which  the  essential  interests 
of  His  Majesty’s  dominions  required.” 
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You  will  see  there  carried  on  the  idea  that  the  admission  of 
Americans  was  an  interference  with  administration  and  an  aban¬ 
donment  of  control.  For  that  reason  they  wanted  to  shove  them 
off  to  these  unfrequented  and  practically  unsettled  coasts. 

Mr.  Monroe  declined  each  of  these  offers,  and  Mr.  Bagot  came 
back  with  a  letter  on  the  31st  December,  1816,  in  which  he  offered 
both  of  these  stretches  which  he  had  formerly  offered  in  the  alterna¬ 
tive.  The  letter  is  on  p.  292  of  the  United  States  Case  Appendix^ 
and  in  it  he  says : 

“The  object  of  His  Majesty’s  Government,  in  framing  these  proposi¬ 
tions,  was  to  endeavor  to  assign  to  the  American  fishermen,  in  the  prosecution 
of  their  employment,  as  large  a  participation  of  the  conveniences  afforded 
by  the  neighboring  coasts  of  His  Majesty’s  settlements  as  might  be  recon¬ 
cilable  with  the  just  rights  and  interests  of  His  Majesty’s  own  subjects, 
and  the  due  administration  of  His  Majesty’s  dominions.  ” 

Mr.  Monroe  declined  that  proposition,  and  when  the  negotiators 
came  together  (the  negotiations  having  been  kept  open  by  expres¬ 
sions  of  good  intentions  of  both  parties)  the  American  negotiators 
presented  a  third  proposition,  which  is  the  one  now  in  the  treaty, 
which  took  in  both  the  Labrador  coast  and  the  south  coast  of  New¬ 
foundland,  that  had  been  offered,  first,  alternatively,  and,  second, 
collectively;  and  also  the  west  coast  of  Newfoundland.  They 
presented  that  on  the  17th  September,  1818,  and  on  that  same  day 
Messrs.  Robinson  and  Goulburn,  the  British  negotiators,  reported 
to  their  government  the  reasons  given  by  the  Americans  for  the 
action  which  they  took;  and  that  appears  at  p.  86  of  the  British 
Case  Appendix.  I  shall  be  very  glad  to  have  your  Honor’s  atten¬ 
tion  to  that  letter.  This  is  the  letter  not  dated,  except  September, 
but  which  I  have  already  observed,  is  located  as  of  the  17th  by 
reference  to  the  protocols  of  that  day.  Reading  about  one-third 
down,  the  third  paragraph  on  p.  86,  the  writers  say: 

“With  respect  to  the  fisheries  they  observed”  — 

that  is,  the  American  Commissioners  observed  — 

“that  in  consideration  of  the  different  opinions  known  to  be  entertained  by 
the  governments  of  the  two  countries,  as  to  the  right  of  the  United  States 
to  a  participation  in  the  fisheries  within  the  British  jurisdiction,  and  to  the 
use  for  those  purposes  of  British  territory,  they  had  been  induced  to  forego 
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a  statement  of  their  views  of  this  right  in  the  article  which  they  had  proposed; 
but  they  desired  to  be  understood,  as  in  no  degree  abandoning  the  ground 
upon  which  the  right  to  the  fishery  had  been  claimed  by  the  government 
of  the  United  States,  and  only  waiving  discussion  of  it,  upon  the  principle 
that,  that  right  was  not  to  be  limited  in  any  way,  which  should  exclude  the 
United  States  from  a  fair  participation  in  the  advantages  of  the  fishery:  They 
added  that  while  they  could  not  but  regard  the  propositions  made  to  the 
government  of  the  United  States  by  Mr.  Bagot  as  altogether  inadmissible, 
inasmuch  as  they  restricted  the  American  fishing  to  a  fine  of  coast  so  limited 
as  to  exclude  them  from  this  fair  participation,  they  had  nevertheless  been 
anxious  in  securing  to  themselves  an  adequate  extent  of  coast,  to  guard  against 
the  inconveniences  which  they  understood  to  constitute  the  leading  objec¬ 
tion  to  the  unlimited  exercise  of  their  fishing.  With  this  view  they  had 
contented  themselves  with  requiring  a  further  extent  of  coast  in  those  very 
quarters  which  Great  Britain  had  pointed  out,  because  it  appeared  to  them 
that  the  very  small  population  established  in  that  quarter,  and  the  unfitness 
of  the  soil  for  cultivation,  rendered  it  improbable  that  any  conduct  of  the 
American  fishermen  in  that  quarter  could  either  give  rise  to  disputes  with 
the  inhabitants,  or  to  injuries  to  the  revenue.” 

So  you  will  see  that  the  proposal  for  joint  regulation,  made  and 
accepted,  under  which  these  joint  regulations  were  proposed  to  be 
put  into  the  treaty,  was  laid  aside  in  favor  of  a  plan  which  involved 
pushing  the  United  States  right  off  on  to  a  wild  and  uninhabited 
coast,  where  it  was  not  necessary  to  have  any  regulations;  where 
there  could  not  be  any  collisions,  for  there  was  nobody  to  collide 
with;  where  there  could  not  be  any  smuggling,  for  there  was  nobody 
there  to  smuggle  to,  as  indeed  all  these  coasts  were  in  the  year  1818; 
and  where,  the  soil  being  unfit  for  cultivation,  there  was  no  proba¬ 
bility  that  in  the  future  there  would  be  any  such  population  as  to 
make  it  necessary  for  the  negotiators  at  that  time,  in  1818,  to  bother 
their  heads  about  joint  regulations. 

The  Attorney- General:  May  I  detain  the  Tribunal  for  one 
moment  ?  I  should  like  to  draw  attention  to  one  point  raised  by 
Mr.  Root.  I  think  I  should  do  it  at  once,  instead  of  waiting  until 
the  end  of  his  speech  and  then  asking  permission  to  lay  it  before  the 
Tribunal. 

Mr.  Root  thought  I  had  been  mistaken  in  saying  that  the 
opinion  expressed  by  the  law  officers  of  Newfoundland  in  1854, 
I  think,  as  to  the  absence  of  local  regulation  at  that  time,  was  a 
correct  opinion;  and  he  pointed  out  that  the  earlier  legislation 
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of  Newfoundland  had  already  been  consolidated  and  repealed, 
re-enacted  as  to  part,  in  a  statute  of  1824,  which  was  a  five- 
year  statute,  continued  until  1829,  continued  again  until  1832, 
and  then  dropped. 

Now,  Mr.  Root  argued  that  — 

Sir  Charles  Fitzpatrick:  It  was  continued  until  1834,  and 
then  dropped. 

The  Attorney- General:  Continued  until  1834  and  then 
dropped.  Yes. 

Mr.  Root  argued  that  the  repeal  was  permanent,  although  the 
statute  itself  was  temporary;  and  that,  therefore,  when  the  statute 
expired  there  was  no  regulation.  It  is  a  matter  of  English  law, 
which  the  Tribunal  will  find  in  “Maxwell  on  Statutes,”  under  the 
heading  of  “Repeals,”  that  if  a  statute  repealed  an  antecedent 
statute  at  that  stage  in  our  history  —  it  is  not  so  now  —  and  the 
repealing  statute  itself  determined  or  was  repealed,  all  the  statute 
that  it  had  repealed  revived.  So  that  when  the  statute  of  1824 
expired,  all  the  repealed  statutes  therein  contained  revived.  Other¬ 
wise  Newfoundland  would  have  been  left  without  regulation  at 
all. 

Sir  Charles  Fitzpatrick:  Without  legislation  at  all  — with¬ 
out  anything  ? 

The  Attorney-General:  Without  legislation,  yes.  But,  in 
fact,  of  course,  all  these  statutes  continued,  and  the  law  officers  of 
Newfoundland  were  all  right  when  they  said  there  were  no  local 
regulations;  because  there  had  been  no  local  regulations  since  1834. 
But  the  whole  of  the  antecedent  imperial  legislation  continued  and 
was  in  full  force. 

I  hope  Mr.  Root  will  forgive  me  for  making  this  statement  at 
this  time.  I  did  not  wish  to  interrupt  him  while  he  was  speaking, 
and  I  thought  I  had  better  mention  it  now,  so  that  if  he  wishes  to 
deal  with  it  at  a  later  period  in  his  argument  he  will  have  an  oppor¬ 
tunity  to  do  so. 1 

•Thereupon,  at  12.15  o’clock  p.m.,  the  Tribunal  took  a  recess  until  2.15 
o’clock  P.M. 
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The  President:  Will  you  please  to  continue,  Mr.  Senator 
Root  ? 1 

Senator  Root:  Regarding  the  subject  of  which  the  Attorney- 
General  spoke  just  at  the  time  of  adjournment,  my  remarks 
were  addressed  solely  to  the  question  of  the  continuance  of  the 
statute  of  1824,  and  the  question  as  to  whether  the  expira¬ 
tion  of  that  statute  in  the  year  1834  resulted  in  reviving  the 
statutes  which  it  had  repealed  was  one  that  I  did  not  address 
myself  to,  and  it  does  not  seem  to  be  a  matter  of  any  particular 
consequence  upon  the  issues  in  this  case,  because  those  statutes 
contained  no  regulation  of  fisheries  in  Newfoundland.  The  situ¬ 
ation  as  it  existed  when  the  Act  of  1824  was  passed  was  that 
there  were  no  regulations  in  respect  of  the  time  and  manner  of 
taking  fish  in  Newfoundland. 

It  may  be  an  interesting  question,  although  not  material  to  this 
controversy,  as  to  whether  the  limitation  of  the  statute  applies  to 
the  repeal-;  the  statute  of  1824  is  an  Act  to  repeal  several  laws  relating 
to  the  fisheries  carried  on  upon  the  banks  and  shores  of  Newfound¬ 
land,  and  to  make  provision  for  the  better  conduct  of  the  said 
fisheries  for  five  years.  That  is  the  title.  It  recites: 

“Whereas  it  is  expedient  to  repeal  and  amend  divers  statutes  and  laws 
relating  to  the  fisheries,” 

and  so  on. 

Now,  whether  the  limitation  of  time  would  operate  as  a  limita¬ 
tion  upon  that  apparently  executed  provision  of  the  statute  so  as 
to  revive  the  others,  may  be  an  interesting  question,  but  as  I  say, 
not  especially  material  to  this  controversy. 

It  is  evident  that  in  Newfoundland  they  did  not  consider  that 
anything  had  been  revived,  for  the  letter  of  the  Governor  of  New¬ 
foundland  to  the  Colonial  Office,  which  appears  on  p.  250  of  the 
United  States  Counter-Case  Appendix  under  date  the  29th  Septem¬ 
ber,  1855,  says: 

“I  have  the  honor  to  transmit  herewith  a  copy  of  the  Report  from  the 
Law  Officers  of  the  Crown,  which  has  been  furnished  in  fulfilment  of  the  instruc¬ 
tions  conveyed  by  your  despatch  of  the  3d  ulto.,  No.  6,  and  which  I  shall 
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take  care  to  communicate  to  the  British  Minister  at  Washington,  with  whom 
I  have  already  been  in  correspondence  on  the  subject  to  which  it  relates. 

“2.  You  will  perceive  by  this  Report,  which  is  entirely  accordant  with 
that  of  the  late  Attorney-General,  Mr.  Archibald,  dated  July  5th,  1853,  copy 
of  which  was  transmitted  with  my  predecessor’s  despatch,  No.  46,  July  12th, 
1853,  that  there  are  in  fact  no  Laws  or  Regulations  whatever  relating  to  the 
Fisheries  practically  in  force  in  this  Colony. 

The  President:  The  Attorney- General  in  the  enclosed  letter 
says: 

“apart  from  the  common  law  of  England,  which  is  in  operation  here”  .  .  . 
“there  are  no  special  enactments  of  the  Local  Legislature  in  operation  here 
for  the  regulation  of  the  fisheries.” 

Sir  Charles  Fitzpatrick:  What  would  be  the  common  law 
of  England  under  these  circumstances  ? 

Senator  Root:  I  should  not  like  to  answer  that  question. 

Sir  Charles  Fitzpatrick:  Would  the  statutes  in  force  at  the 
time  in  England,  applicable  to  Newfoundland,  be  part  of  the  com¬ 
mon  law  of  England  at  that  time  ? 

Senator  Root:  I  do  not  know  what  he  meant,  but  it  is  evident 
what  the  Governor  thought  he  meant. 

The  President:  And  what  would  be  the  consequence  of  the 
repealing,  by  the  Act  of  1824,  of  the  part  of  statute  of  1775,  by  which 
it  was  enacted  that  fishermen  on  the  Newfoundland  banks,  or, 
perhaps,  on  the  Newfoundland  shores,  are  not  liable  to  restraint 
concerning  the  hours  and  days  of  working  ? 

Senator  Root:  I  do  not  suppose  that  would  impose  a  restraint. 

The  President:  Would  it  impose  a  restraint,  because  the 
repealing  act  had  been  repealed?  That  is  a  very  complicated 
question. 

Senator  Root:  It  is  evident  it  was  not  considered  there  was 
any  practical  restriction,  and  that  is  all  we  really  have  to  do  with. 

If  the  expiration  of  the  Act  of  1824  wiped  out  the  repeal,  it  rein¬ 
stated  that  provision,  and  there  were  no  restrictions  to  be  reinstated. 

Now  I  wish  to  ask  your  attention  to  the  express  provisions 
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regarding  restriction  which  the  negotiators  did  put  into  the  treaty 
of  1818. 

When  they  came  to  deal  with  the  rights  granted  by  the  first 
article  of  the  treaty,  there  were  three.  There  was  the  fishing  right, 
there  was  the  drying  and  curing  right  on  shore,  and  there  was  the 
right  to  enter  the  bays  and  harbors  of  that  part  of  the  coast  to 
which  the  renunciation  applied,  for  shelter,  repairs,  wood  and  water; 
and  upon  that  one  of  the  three  rights  granted  relating  to  the  shore, 
they  imposed  an  express  restriction.  That  “so  soon  as  the  same 
(that  is  bays,  harbors,  and  creeks  on  the  southern  part  of  the 
coast)  or  any  portion  thereof,  shall  be  settled,  it  shall  not  be  lawful 
for  the  said  fishermen  to  dry  or  cure  fish  at  such  portion  so  settled 
without  previous  agreement  for  such  purpose  with  the  inhabitants, 
proprietors,  or  possessors  of  the  ground.”  And  they  did  that  in 
face  of  the  fact  that  in  the  letter  of  Mr.  Adams,  which  is  a  part  of 
the  correspondence  forming  the  basis  of  the  negotiation  and  in  the 
hands  of  the  negotiators  for  both  countries,  there  had  been  a  dis¬ 
cussion  of  that  restriction  as  it  stood  in  the  treaty  of  1783,  and  a 
declaration  by  Mr.  Adams  that  the  inclusion  of  that  express  restric¬ 
tion  under  the  doctrine  expressio  unius  est  exclusio  alterius  was  an 
exclusion  of  any  implied  restriction. 

On  p.  283  of  the  United  States  Case  Appendix,  in  Mr.  Adams’s 
letter  of  the  22nd  January,  1816,  to  Lord  Castlereagh,  at  the  foot 
of  the  page,  is  the  observation  to  which  I  have  referred.  Mr. 
Adams  says: 

“Among  them”  (that  is  among  the  benefits  coming  to  the  inhabitants 
of  the  United  States)  “was  the  liberty  of  drying  and  curing  fish  on  the  shores, 
then  uninhabited,  adjoining  certain  bays,  harbors,  and  creeks.  But,  when 
those  shores  should  become  settled,  and  thereby  become  private  and  individual 
property,  it  was  obvious  that  the  liberty  of  drying  and  curing  fish  upon  them 
must  be  conciliated  with  the  proprietary  rights  of  the  owners  of  the  soil.  The 
same  restriction  would  apply  to  British  fishermen;  and  it  was  precisely  because 
no  grant  of  a  new  right  was  intended,  but  merely  the  continuance  of  what 
had  been  previously  enjoyed,  that  the  restriction  must  have  been  assented 
to  on  the  part  of  the  United  States.  But,  upon  the  common  and  equitable 
rule  of  construction  for  treaties,  the  expression  of  one  restriction  implies  the 
exclusion  of  all  others  not  expressed;  and  thus  the  very  limitation  which  looks 
forward  to  the  time  when  the  unsettled  deserts  should  become  inhabited, 
to  modify  the  enjoyment  of  the  same  liberty  conformably  to  the  change 
of  circumstances,  corroborates  the  conclusion  that  the  whole  purport  of 
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the  compact  was  permanent  and  not  temporary  —  not  experimental,  but 
definitive.” 

Now,  I  say,  in  that  letter,  which  was  one  of  the  series  of  letters 
forming  the  basis  of  this  negotiation  and  in  the  hands  of  the  negoti¬ 
ators  upon  both  sides,  there  was  the  argument  with  respect  to  the 
expression  of  that  restriction,  that  it  excluded  any  possible  implica¬ 
tion  of  other  restrictions,  however  circumstances  might  change, 
and,  in  the  face  of  that,  the  negotiators  included  in  their  treaty  that 
express  restriction  without  any  saving  as  against  the  application  of 
the  doctrine  expressio  unius. 

The  President:  Could  it  not  be  said,  Mr.  Root,  that  for  this 
reservation  there  was  quite  a  special  reason  and  a  special  necessity 
in  the  words  “for  ever,”  because  if  this  reservation  had  not  been 
made,  then  the  use  of  the  shore  for  drying  purposes  would  also  be 
a  permanent  use  without  any  regard  to  its  becoming  inhabited  on 
the  shores  ? 

Senator  Root:  Yes,  Mr.  President,  that  may  be  said.  That 
furnishes  a  reason  for  putting  in  the  express  restriction,  but  empha¬ 
sizes  the  inference  inevitably  to  be  drawn  from  the  fact  that  in  the 
face  of  the  argument  which  Mr.  Adams  had  used  as  to  the  well- 
known  implication  that  from  the  expression  of  one  restriction,  the 
absence  of  power  to  impose  any  others  has  to  be  drawn.  In  the  face 
of  that  they  did  put  it  in.  However  good  the  reason  may  have  been, 
doubtless  there  was  a  reason,  evidently  there  was  a  reason,  but  the 
fact  that  there  was  a  reason  does  not  interfere  at  all  with  the  infer¬ 
ence  we  are  bound  to  draw  from  the  fact  that  with  fair  notice  that 
that  rule  would  be  applied  to  them,  was  being  applied  to  them,  they 
chose  to  put  it  in  without  any  saving  clause  to  negative  the  applica¬ 
tion  of  the  rule. 

The  President:  This  reservation  was  to  express  that  the  right 
to  fish  was  a  permanent  right,  and  that  the  right  to  dry  and  cure 
was  not  a  permanent  right,  but  depended  upon  the  circumstance 
whether  the  shore  remained  unsettled,  as  at  that  time  it  was,  or 
became  afterwards  settled. 

Senator  Root  :  Precisely.  There  was  a  good  reason  for  putting 
it  in,  and  there  was  not,  manifestly,  in  the  minds  of  the  negotiators, 
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any  occasion  for  negativing  the  inference  that  would  be  drawn 
from  the  fact  that  they  did  put  one  restriction  in. 

Then  they  proceed  in  dealing  with  the  third  branch  of  the  treaty 
right,  that  which  relates  to  the  entrance  of  the  American  fishermen 
into  bays  or  harbors  on  what  we  call  the  non-treaty  coast,  although 
one  of  my  friends  on  the  other  side  has  justly  remarked  it  was 
all  treaty  coast,  for  the  purpose  of  shelter  and  repairing  damage, 
purchasing  wood  and  obtaining  water,  to  impose  there  an  express 
reservation  of  the  power  of  restriction: 

“They  shall  be  under  such  restriction  as  may  be  necessary  to  prevent 
their  taking,  drying,  or  curing  fish  therein  or  in  any  other  manner  whatever 
abusing  the  privileges  hereby  reserved  to  them.” 

That  is  an  express  reservation  of  the  power  of  future  restriction  by 
regulation  limited  to  the  specific  purposes  that  are  designated  here. 

So  these  negotiators  did  not  merely  refrain  from  imposing  upon 
the  grant  of  right  to  have  the  inhabitants  of  the  United  States 
enter  this  territory,  and  exercise  the  liberty  of  taking  fish,  those 
restrictions  which  they  themselves  put  upon  the  ordinary  rights  of 
trade  and  travel  and  residence  in  the  treaty  which  they  reproduced 
in  the  fourth  article  of  this  convention  of  1818  —  they  did  not 
merely  refrain  from  attaching  to  this  grant  the  reservation  of  the 
right  of  municipal  legislation  which  they  attached  to  that  grant,  but 
as  to  the  two  of  the  three  branches  of  the  rights  they  granted,  they 
dealt  with  the  subject  of  restriction.  As  to  one  they  included  an 
express  restriction;  as  to  the  other  they  included  an  express  reser¬ 
vation  of  the  power  of  future  restriction,  limited  to  a  specific 
purpose. 

Now,  what  must  be  the  inference?  Why  is  it?  I  put  the  ques¬ 
tion  with  great  earnestness  to  your  Honors.  Why  is  it  that  these 
negotiators  treated  the  two  different  kinds  of  rights,  the  kind  of 
right  which  was  described  in  the  treaty  of  1815  that  they  reproduce 
in  Article  4,  and  the  kind  of  right  which  was  the  subject  of  this 
specific  grant,  so  differently? 

Let  me  answer  first,  narrowly,  out  of  the  mouths  of  the  men  who 
were  concerned  in  the  transaction,  and  then  I  will  answer  broadly 
according  to  my  general  view  of  the  underlying  basis  of  the  different 
treatment. 
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First,  the  narrow  answer,  from  the  report  of  Mr.  Gallatin, 
British  Case  Appendix,  p.  97.  He  is  reporting  to  Mr.  Adams,  his 
Secretary  of  State  at  home,  the  reason  why  Great  Britain  was  unwill¬ 
ing  to  continue  the  broad  grant  of  1783,  and  insisting  upon  the 
narrow  limitations  which  were  finally  imposed  upon  the  extent  to 
which  the  renewal  of  the  grant  should  apply.  And  he  says,  just 
below  the  middle  of  p.  97 : 

“That  right  of  taking  and  drying  fish  in  harbors  within  the  exclusive  juris¬ 
diction  of  Great  Britain,  particularly  on  coasts  now  inhabited,  was  extremely 
obnoxious  to  her,  and  was  considered  as  what  the  French  civilians  call  a 
servitude.” 

It  is  appropriate  to  consider  here  what  it  was  that  the  French 
civilians  called  a  “servitude,”  and  I  refer  you  to  Code  Civile  of 
France  of  1804,  that  had  been  in  force  for  fourteen  years  before 
the  making  of  the  treaty  of  1818.  That  code,  in  Article  637, 
says: 

“A  servitude  is  a  burden  imposed  upon  an  estate  for  the  use  and  utility 
of  an  estate  belonging  to  another  owner.” 

Article  686 : 

“It  is  permitted  to  owners  to  establish  on  their  property  or  in  favor 
of  their  property  such  servitudes  as  appear  to  them  proper,  provided,  never¬ 
theless,  that  the  use  established  shall  not  be  imposed  either  upon  a  person 
nor  in  favor  of  a  person,  but  only  upon  an  estate,  and  for  an  estate,  and  pro¬ 
vided  that  these  burdens  shall  moreover  contain  nothing  contrary  to  public 
order.  The  use  and  extent  of  the  servitudes  thus  established  are  regulated 
by  the  grant  which  constitutes  them.  In  default  of  such  provision  by  the 
following  rules.” 

And,  among  those  rules,  Article  697: 

“He  to  whom  a  servitude  is  granted  has  the  right  of  doing  everything 
necessary  to  make  use  of  it  and  preserve  it.” 

Article  701 : 

“The  owner  of  the  servient  domain  can  do  nothing  which  tends  to  diminish 
the  use  of  it  or  render  its  use  more  inconvenient.” 

Now,  that  is  what  we  may  reasonably  assume  was  what  the 
French  civilians  called  a  servitude.  And  that,  according  to  the 
report  of  Mr.  Gallatin,  is  what  the  British  negotiators  considered 
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this  right  to  be,  and  because  they  considered  it  to  be  that,  it  was 
obnoxious,  and  they  were  unwilling  to  continue  it  upon  coasts, 
especially  upon  coasts  that  were  inhabited.  That  is  the  meaning 
of  these  letters  from  Mr.  Bagot,  in  which  he  explains  that  Great 
Britain  is  unwilling  to  give  a  wider  extent  of  fishing  rights,  to  give 
an  extent  of  fishing  right  anywhere  but  upon  these  wild  and  un¬ 
frequented  coasts,  because  it  would  interfere  with  the  due  adminis¬ 
tration  of  His  Majesty’s  Government,  and  the  control  which  His 
Majesty  exercised  over  his  own  territory. 

This  report  is  produced  and  printed  by  Great  Britain.  It  is  a 
statement  by  Mr.  Gallatin,  whose  eminence,  whose  penetrating 
intelligence,  and  whose  historical  position  make  it  impossible  to 
doubt  for  a  moment  the  genuineness  and  the  veracity  of  the 
statement.  And  by  what  is  it  met? 

Where  are  the  reports  of  the  negotiators  of  Great  Britain  which 
might  meet  it,  which  might  explain  it?  I  do  not  complain  of  their 
absence.  Great  Britain  is  not  obliged  to  produce  any  papers. 
She  produces  what  she  pleases,  and  she  is  under  no  obligation  to 
furnish  evidence  unless  it  helps  her  case;  but,  I  should  be  unwilling 
to  have  this  case  close,  and  leave  the  counsel  of  the  United  States 
open  to  the  imputation  hereafter  if  these  reports  should  ever  appear, 
should  ever  become  public,  and  they  should  appear  to  have  matter 
in  them  relevant  and  important  to  the  determination  of  this  case, 
that  counsel  of  the  United  States  had  overlooked  the  fact  that  there 
were  probably  such  reports,  and  that  they  had  not  been  produced, 
or  that  we  had  neglected  to  say  to  the  Court  that  we  must  insist 
upon  having  the  inferences  drawn  which  are  natural  to  be  drawn 
when  evidence  within  the  control  of  a  party  which  might  lead  to 
one  result  or  another  is  not  produced. 

It  appears  with  great  circumstantiality  that  there  must  have 
been  reports,  for  on  the  17th  September,  1818,  we  have  printed  in 
the  British  Case  Appendix  a  formal  report  of  the  British  negotiators 
to  Lord  Castlereagh  at  the  head  of  the  Foreign  Office  (p.  86,  British 
Case  Appendix) : 

“My  Lord, 

“We  have  the  honor  to  report  to  your  Lordship,  that  we  had  yesterday 
agreeably  to  appointment,  a  further  conference  with  the  commissioners  of 
the  United  States.” 
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And  then  it  proceeds  to  give  in  great  detail  what  happened  at 
the  conference.  And  on  the  xoth  October  there  was  a  letter  from 
Mr.  Robinson,  one  of  the  negotiators,  to  Viscount  Castlereagh, 
which  appears  on  p.  92  of  the  British  Case  Appendix,  an  extract, 
in  which  he  states  what  had  happened  in  the  Conference  of  the 
6th  October,  and  a  postscript  at  the  foot  in  which  he  says: 

“Although  from  Mr.  Goulburn’s  absence  I  am  not  yet  enabled  to  send 
to  your  Lordship  a  detailed  account  of  what  passed  at  our  preceding  con¬ 
ference  (the  fifth)  on  the  6th  of  October,  I  think  it  right  to  enclose  for  your 
information,  copies  of  four  articles  which  we  then  produced  as  contre-projets 
to  articles  upon  similar  points,  previously  submitted  by  the  American  pleni¬ 
potentiaries.” 

After  the  6th  October,  to  which  this  informal  letter  of  Mr. 
Robinson  applies,  there  is  a  blank. 

Of  course  the  British  plenipotentiaries  went  on  with  their 
reports.  Whatever  light  their  reports  would  have  thrown  upon 
these  negotiations,  whatever  light  they  would  have  thrown  upon 
the  way  the  words  “in  common”  came  in,  the  reasons  why  they 
came  in,  whatever  light  they  would  have  thrown  upon  the  views 
of  the  negotiators  as  to  the  character  of  the  right  that  was  being 
granted,  and  the  reasons  why  there  were  reservations  as  to  trading 
privileges,  imported  from  former  treaties,  and  a  special  reservation 
of  the  right  of  restriction  regarding  the  entry  of  ships  on  the  non¬ 
treaty  coast,  and  no  mention  of  any  reservation  as  to  the  right  of 
fishing,  we  cannot  tell,  but  we  are  entitled  to  draw  the  inference 
that  those  reports  contain  nothing  which  in  the  slightest  degree 
would  shake  or  mitigate  or  detract  from  the  statement  of  Mr. 
Gallatin  in  the  report  that  he  made. 

So  the  British  negotiators  naturally  refrained  from  providing 
that  the  grant  of  the  fishing  right  should  be  subject  to  the  authority 
of  Great  Britain  to  limit  or  restrict  it  by  municipal  legislation, 
because  that  would  have  been  inconsistent  with  the  nature  of  the 
right  as  they  understood  it. 

Another  answer  from  the  British  negotiators  —  that  is,  from 
their  superior  officer  —  is  the  letter  of  Lord  Bathurst,  which  I  have 
already  referred  to  as  the  cornerstone  of  this  negotiation.  I  call 
the  attention  of  the  Tribunal  to  a  paragraph  of  that  letter  to  which 
I  have  already  referred  for  another  purpose,  p.  274  of  the  Appendix 
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to  the  Case  of  the  United  States.  In  this  letter  Lord  Bathurst 
states  the  position  which  Great  Britain  took  and  upon  which  she 
stood  before  the  world  to  justify  herself  for  refusing  to  America 
the  further  exercise  of  the  rights  granted  by  the  treaty  of  1783. 
It  is  essential  to  his  purpose  that  in  arguing,  in  stating,  and  in  main¬ 
taining  that  position  upon  that  all-important  subject,  he  should 
state  the  nature  of  the  right,  for  the  question  whether  it  survived 
or  perished  with  the  war  depended  upon  what  the  nature  of  the  right 
was,  and  in  this  paragraph  that  I  will  now  read  he  states  that.  I 
have  read  it  once  before  for  another  purpose,  but  I  beg  you  to  bear 
with  me  if  I  read  it  again  in  order  that  I  may  bring  to  your  minds 
the  effect  of  it  upon  the  argument  which  I  am  now  endeavoring 
to  make.  He  says: 

“The  Minister  of  the  United  States  appears,  by  his  letter,  to  be  well 
aware  that  Great  Britain  has  always  considered  the  liberty  formerly  enjoyed 
by  the  United  States  of  fishing  within  British  limits,  and  using  British  terri¬ 
tory,  as  derived  from  the  third  article  of  the  treaty  of  1783,  and  from  that 
alone,”  — 

Upon  that  his  whole  argument  rested.  He  proceeds: 

“and  that  the  claim  of  an  independent  state  to  occupy  and  use  at  its  discre¬ 
tion  any  portion  of  the  territory  of  another,  without  compensation  or  corre¬ 
sponding  indulgence  cannot  rest  on  any  other  foundation  than  conventional 
stipulation.” 

There  is  the  authentic  and  unimpeachable  declaration  of  the 
government  of  Great  Britain  as  to  the  character  of  the  right 
that  they  conceived  themselves  to  have  granted  to  the  United 
States  under  the  treaty  of  1783,  and  that  they  authorized  these 
negotiators  to  regrant  in  the  treaty  of  1818.  It  was  the  right  of 
an  independent  state  to  occupy  and  use  at  its  discretion  a  portion 
of  the  territory  of  Great  Britain.  Of  course,  they  would  not 
for  a  moment  think  of  imposing  upon  such  a  right  a  reserva¬ 
tion  of  the  right  of  municipal  legislation.  That  is  why  Lord 
Bathurst,  in  this  very  letter  complaining  of  the  difficulties  that 
had  arisen  in  the  exercise  of  the  right  under  the  treaty  of  1783, 
proposed  not  to  pass  laws  to  remedy  the  injury,  but  proposed 
joint  regulations  with  the  United  States  to  remedy  it.  It  is 
because  the  United  States  so  understood  it  that  they  accepted 
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his  proposition,  and  power  was  sent  to  the  American  Minister  in 
London  to  negotiate  for  joint  regulations. 

Sir  Charles  Fitzpatrick:  May  I  ask  you  whether  or  not  the 
claim  of  an  independent  state,  which  you  have  just  referred  to,  has 
reference  to  the  first  paragraph  of  the  same  letter  on  p.  273? 

Senator  Root:  Undoubtedly. 

Sir  Charles  Fitzpatrick:  He  is  answering  the  grounds  ad¬ 
vanced  in  the  letter  of  the  United  States  Minister.  Let  me  carry 
you  back  further,  to  p.  272,  and  ask  you  whether  or  not  you  think 
that  the  claim  spoken  of  by  Lord  Bathurst  is  that  set  forth  by  Mr. 
John  Quincy  Adams  in  these  words: 

“Upon  this  foundation,  my  lord,  the  government  of  the  United  States 
consider  the  people  thereof  as  fully  entitled,  of  right  to  all  the  liberties  in 
the  North  American  fisheries  which  have  always  belonged  to  them;  which 
in  the  treaty  of  1783  were,  by  Great  Britain,  recognized  as  belonging  to  them; 
and  which  they  never  have,  by  any  act  of  theirs,  consented  to  renounce.” 

Would  that  be  the  claim  that  he  speaks  of  ? 

Senator  Root:  Very  likely.  What  he  says  of  it  is  not  that 
that  is  not  what  the  United  States  has,  but  that  that  right  can  rest 
only  upon  a  conventional  stipulation.  He  accepts  the  view  of 
the  right,  he  denies  the  origin  of  the  right,  and  he  ascribes  to  the 
right,  which  he  describes  in  these  words,  an  origin  which  is  the  basis 
of  his  argument. 

Judge  Gray:  It  was  conventional. 

Senator  Root:  It  was  conventional.  Now,  a  view  not  so 
narrow  as  these  specific  utterances,  but  which  does  furnish  the 
reason  for  them;  there  is  an  inherent,  essential,  ineradicable,  generic 
difference  between  the  two  kinds  of  right,  the  kind  of  right  which 
was  granted  in  the  treaty  of  1815,  that  treaty  which  was  continued 
by  the  treaty  of  1818,  and  which,  I  may  observe,  was  again  con¬ 
tinued  in  1827,  and  is  the  treaty  under  which  we  live  to-day,  to 
travel  and  reside,  and  upon  which  these  British  negotiators  had 
imposed  the  express  reservation  of  the  right  of  municipal  legislation, 
and  the  kind  of  right  which  was  granted  under  this  treaty  with 
respect  to  fishery.  I  have  to  acknowledge  hospitality  and  courtesy 
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from  the  people  of  Newfoundland,  because  I  have  been  there,  and, 
with  them,  have  shot  caribou  in  their  wilderness  and  killed  salmon 
in  their  streams,  accompanied  by  Newfoundlanders.  We  were 
exercising  privileges  in  common  and  with  no  limitation  upon  one 
that  was  not  upon  the  other.  We  could  fish  together,  buy  and  sell, 
borrow  and  lend,  give  and  take  without  restriction;  we  could  have 
fished  from  the  same  boat,  could  have  drawn  the  seine  upon  the 
same  strand,  we  could  have  employed  one  or  another  in  each  other’s 
service.  I  was  mingling  with  the  people  of  Newfoundland  as  an 
individual  because  I  was  going  there  under  the  privilege  of  a  general 
right  of  intercourse  which  obtains  among  all  civilized  nations, 
declared  and  expressed  in  the  treaty  of  1815  and  in  this  treaty  of 
1818. 

But  how  different  would  have  been  the  situation  had  I  gone  as 
an  American  fisherman  upon  an  American  ship!  Then  I  would 
have  been  a  member  of  a  class  set  apart  by  itself,  not  sharing  in 
any  of  the  common  opportunities,  or  advantages,  or  privileges  of 
the  people  of  Newfoundland.  If  I  had  fished  from  the  same  boat 
as  a  Newfoundlander  he  would  have  been  arrested,  tried,  and  con¬ 
victed.  If  we  drew  a  seine  together  upon  the  same  strand,  punish¬ 
ment  would  follow  to  him,  or  confiscation  to  my  vessel.  If  I  say 
that  I  want  bait  or  the  implements  of  fishing,  I  cannot  obtain  them 
but  at  the  risk  of  criminality  on  his  part. 

One  right  is  a  right  in  which  the  individual  mingles  with  the 
community  subject  to  the  same  laws  and  entitled  to  the  same  oppor¬ 
tunities.  There  are  millions  of  people,  natives  of  one  country,  who 
are  living  so  in  peace  in  the  other  countries  of  the  earth  to-day; 
but  under  the  other  right  there  is  a  special  class  set  apart  with  none 
of  these  opportunities,  to  be  held  down  narrowly  and  rigidly  to 
the  precise  right  that  is  found  within  the  four  corners  of  the  treaty. 
Laws  and  regulations  which  are  bound  to  operate  equally  upon 
individuals  are  bound,  in  the  working  of  human  nature,  to  operate 
unequally  when  established  by  one  class  as  against  another  class. 
There  is  a  radical  and  perpetual  distinction  between  the  two,  and 
for  months  here  counsel  for  Great  Britain  have  been  seeking  to 
drive  into  your  minds  an  impression  which  would  lead  you  to  read 
into  the  treaty  of  1818,  as  to  the  fishing  grant,  considerations  appro¬ 
priate  only  to  the  exercise  of  the  other  kind  of  right  which  can  be 
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enjoyed  by  individuals  and  not  by  a  class  bound  closely  to  the 
specific  rights  of  a  treaty. 

These  two  kinds  of  right  demand  and  receive  entirely  different 
treatment.  The  principles  applicable  to  one  are  inapplicable  to 
the  other  as  a  matter  of  justice,  equity,  convenience,  the  reason  of 
the  thing,  which  is  Mansfield’s  definition  of  international  law. 
The  counsel  for  Great  Britain  have  been  urging  upon  you  that  you 
shall  read  into  this  provision  the  reservation  of  the  right  in  Great 
Britain  to  treat  this  grant  as  if  it  were  a  general  grant  to  be  enjoyed 
by  individuals  in  common  with  the  natives  of  the  country,  while 
they  treat  their  laws  upon  the  other  and  irreconcilable  theory. 
They  treat  their  laws  as  laws  not  bound  in  any  respect  to  give  to 
the  persons  enjoying  the  privilege  of  this  fishery  grant  an  oppor¬ 
tunity  as  if  they  were,  in  fact,  exercising  the  privileges  in  common 
with  the  people  of  Newfoundland.  They  wish  to  read  their  right 
into  the  treaty  and  to  preserve  their  right  against  their  own  theory 
of  the  treaty.  The  treaty  must  be  read  either  in  one  way  or  the 
other.  If  the  treaty  is  a  treaty  to  be  considered  as  subject  to  those 
rights  of  municipal  legislation  that  arise  from  the  intermingling  of 
individuals  and  foreigners  in  common  opportunity,  common  privi¬ 
lege,  and  the  common  exercise  of  a  common  right,  then  their  laws 
should  give  that  to  us.  If,  on  the  other  hand,  this  treaty  is  to  be 
read  as  a  treaty  in  the  exercise  of  which  we,  as  a  class,  coming  from 
a  foreign  shore,  under  a  foreign  flag,  fishing  in  competition  with  the 
people  of  Newfoundland,  are  to  be  rigidly  restrained  to  the  letter 
of  our  treaty  grant,  they  must  not  read  into  the  treaty  right  that 
it  imposes  upon  us  regulations  which  are  appropriate,  natural,  and 
reasonable  to  the  exercise  of  the  other  kind  of  right. 

That  is  what  Lord  Bathurst  had  in  his  mind;  that  is  what  the 
negotiators,  as  reported  by  Mr.  Gallatin,  had  in  their  minds;  that 
is  why  they  imposed  an  express  reservation  of  the  right  of  regulation 
upon  the  treaty  grant  of  1815,  and  why,  when  they  came  to  deal 
with  this  fishery  right,  they  imposed  no  such  reservation;  and  why, 
as  to  one  of  the  three  rights,  they  made  an  express  regulation;  as 
to  another  they  expressed  a  limited  right  of  restriction,  and  as  to 
the  third  they  were  silent. 

I  call  your  Honors’  attention  to  the  fact  that  the  propositions 
which  I  am  now  making  depend  not  at  all  upon  the  essential  char- 
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acter  which  I  argued  the  other  day  of  this  grant.  They  are  as 
applicable,  as  effective,  as  peremptory  and  imperative,  if  this  be 
a  contract  —  a  mere  obligatory  contract  —  as  they  are  if  this  be 
a  conveyance  of  a  real  right,  for  the  limitation  of  the  contract  obli¬ 
gation  rests  upon  Great  Britain  so  long  as  the  contract  remains. 
It  may  not  survive  war  as  an  obligation,  it  may  not  survive  a 
change  of  sovereignty  as  an  obligation,  but  so  long  as  it  subsists, 
so  long  as  it  limits  either  the  power  or  the  exercise  of  the  power  of 
Great  Britain,  so  long  will  this  Tribunal  see  it  as  being  the  law  and 
the  guide  to  its  award. 

The  President:  Concerning  the  proviso  at  the  foot  of  Article 
i,  I  should  like  to  ask  a  question:  To  whom  does  the  restriction 
apply  that  they  are  not  allowed  to  enter  except  for  these  four  pur¬ 
poses?  It  says,  “provided,  however,  that  the  American  fishermen 
shall  be  admitted  to  enter  such  bays,”  etc.  Does  this  restriction 
apply  only  to  American  fishermen,  or  does  it  apply  to  British  sub¬ 
jects?  Is  it  limited  to  American  fishermen? 

Senator  Root:  Yes. 

The  President:  Do  the  regulations  which  Great  Britain  claims 
to  have  the  right  to  make  concerning  the  exercise  of  the  fishery 
apply  to  American  and  British  fishermen? 

Senator  Root:  They  may  and  they  may  not,  so  long  as  they 
are  two  separate  classes.  One  class  is  what  Mr.  Evarts  calls  the 
strand  fishermen,  and  the  other  class  is  what  he  calls  the  vessel 
fishermen.  They  are  precluded  from  mingling,  they  cannot  fish 
on  the  same  boat  and  cannot  deal  with  each  other  in  the  ordinary 
intercourse  of  life.  The  vessel  fishermen  cannot  use  the  strand  for 
any  of  the  numerous  purposes  for  which  it  is  desirable  so  long  as 
they  do  constitute  a  separate  and  distinct  class.  One  prosecuting 
this  industry  under  its  common  right  in  one  way  and  under  one  set 
of  conditions,  and  the  other  prosecuting  its  industry  under  its 
common  right  under  another  set  of  conditions,  it  is  impossible  that 
regulations  imposed  upon  one  set  of  fishermen  should  be  reasonable 
and  adequate  when  they  are  applicable  to  the  other.  The  claim  of 
Great  Britain  necessarily  is  that  she,  being  representative  of  one 
distinct  class,  is  entitled  to  restrict  and  modify  by  her  sole  will, 
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which  she  intends  to  exercise  reasonably,  but  by  her  sole  will,  with 
all  the  prepossessions  and  prejudices  of  one  class,  the  exercise  of 
the  right  of  the  other  class.  I  say  it  is  an  entirely  different  situation, 
governed  by  different  principles,  from  the  situation  created  where 
individuals  go  in  and  commingle  as  they  are  doing  all  over  the 
world  with  all  the  privileges  and  all  the  opportunities  of  the  people 
of  the  country  into  which  they  go.  That  distinction  is  clearly 
pointed  out  and  put  beyond  reasonable  question  by  these  very 
statements  of  the  men  of  the  time  who  made  this  treaty. 

Judge  Gray:  Does  not  the  proviso  necessarily  refer  to  Ameri¬ 
can  fishermen? 

Senator  Root:  Necessarily  so. 

Judge  Gray:  It  is  that  they  are  permitted  to  enter  for  the  four 
purposes? 

Senator  Root:  Yes,  precisely.  They  constitute  a  separate 
class  by  themselves,  differing  from  the  other  class.  We  have  other 
questions  which  really  touch  upon  the  same  line  as  to  whether,  for 
example,  the  customs  law  regarding  entry,  manifest,  and  all  the 
cumbersome  machinery  of  a  customs  tariff  and  its  enforcement  with 
reference  to  the  vessels  of  the  Canadians  is  applicable  to  this  dif¬ 
ferent  and  distinct  class  which  comes  in  to  exercise  a  special  right 
as  a  special  and  separate  class  under  this  treaty. 

The  President:  This  proviso  is  a  discriminating  provision, 
for  if  it  has  any  reason  for  existence  it  must  have  been  put  in  the 
treaty  as  being  a  discriminating  provision. 

Senator  Root:  Well,  still  you  have  the  inference  from  the  fact 
that  it  is  put  in,  and  as  I  have  intended  to  make  clear,  the  fact  of 
the  distinction  between  the  situations  of  the  two  competing  classes 
makes  it  impossible  that  provisions  properly  governing  them  should 
not  be  discriminating,  just  as  many  of  these  statutes  that  I  have  been 
referring  to,  in  words  apparently  covering  everybody,  operate  to 
produce  a  distinct  discrimination  against  the  foreign  class  that 
comes  in. 

The  President:  Under  different  circumstances;  they  are  work¬ 
ing  in  different  ways? 
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Senator  Root:  Precisely,  so  that  the  idea  of  non-discrimination 
is  an  illusion,  it  is  a  form,  it  is  not  a  reality  in  any  sense  whatever. 
As  opposed  to  all  this  evidence,  there  is  not  one  word  coming  from 
these  negotiators  during  the  entire  course  of  this  negotiation  to 
show  that  anyone  having  anything  to  do  with  the  negotiation  for  a 
moment  conceived  the  idea  that  there  was  reason  to  imply  a  right 
of  municipal  legislation  to  limit  and  restrict  the  exercise  of  this 
treaty  right. 

I  now  pass  to  the  construction  placed  upon  this  treaty  by  the 
parties  when  the  treaty  has  been  made.  I  shall,  I  think,  show  that 
for  sixty  years  after  the  making  of  the  treaty  both  governments 
treated  it  in  accordance  with  the  view  which  I  have  imputed  to 
the  negotiators  of  the  treaty.  The  first  thing  done  under  the  treaty 
was  the  passing  of  the  Act  of  1819,  which  appears  in  the  United 
States  Case  Appendix  at  p.  112.  I  need  not  dwell  very  long  upon 
that,  further  than  to  say  what,  I  think,  has  already  been  said,  that 
the  Act  neither  provides  for  nor  contemplates  any  regulation  of  the 
right  of  fishing.  It  does  expressly  provide  that  His  Majesty,  with 
the  advice  of  the  Privy  Council,  may 

“Make  such  Regulations,  and  to  give  such  Directions,  Orders  and  Instruc¬ 
tions  to  the  Governor  of  Newfoundland,  or  to  any  Officer  or  Officers  on  that 
Station,  or  to  any  other  person  or  persons  whomsoever,  as  shall  or  may  be 
from  time  to  time  deemed  proper  and  necessary  for  the  carrying  into  Effect 
the  Purposes  of  the  said  Convention.” 

Of  course  the  other  person  or  persons  are  persons  to  whom  it  is 
competent  for  the  King  in  Council  to  give  orders,  persons  whose 
position  would  enable  them  to  exercise  an  influence  on  giving  effect 
to  the  treaty  provisions.  On  the  other  hand,  the  Act  vests  in  His 
Majesty  in  Council  and  in  the  Governor  or  person  exercising  the 
office  of  Governor,  in  such  parts  of  His  Majesty’s  dominions  in 
America  as  are  covered  by  the  renunciatory  clause,  the  power  to 
make  regulations  under  that  clause. 

The  first  step  taken  by  the  British  Government  after  the  treaty 
is  a  step  which  does  not  contemplate  regulating  the  American  ex¬ 
ercise  of  the  American  right  of  fishing,  but  does  contemplate  giving 
effect  to  that  right  and  regulating  the  right  of  vessels  on  the  non¬ 
treaty  coasts.  The  next  step  was  the  Order-in-Council  of  the  19th 
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June,  1819,  which  appears  at  p.  114  of  the  United  States  Case 
Appendix. 

The  President:  May  I  ask  your  comment,  Mr.  Senator  Root, 
concerning  a  disposition  in  No.  4  of  the  Act,  where  it  is  said,  about 
the  middle  of  the  article: 

“if  any  Person  or  Persons  shall  refuse  or  neglect  to  conform  to  any  Regu¬ 
lations  or  Directions  which  shall  be  made  or  given  for  the  Execution  of  any 
of  the  Purposes  of  this  Act,  every  such  Person,  so  refusing  or  otherwise  offend¬ 
ing  against  this  Act  shall  forfeit  the  Sum  of  Two  hundred  Pounds”? 

Does  that  refer  to  the  non-treaty  coast  only,  or  does  it  refer  also 
to  the  treaty  coast  ?  And  what  are  the  regulations  which  are  meant 
in  this  part  of  the  Act  ? 

Senator  Root:  I  understand  it  to  be,  although  this  is  rather 
a  first  impression  on  the  President’s  question,  a  reference  to  the 
“directions,  orders  and  instructions  to  the  Governor  of  Newfound¬ 
land,  or  to  any  officer  or  officers  on  that  station,  or  to  any  other 
person  or  persons  whomsoever,”  and  a  refusal  or  neglect  “to  con¬ 
form  to  any  regulations  or  directions  which  shall  be  made  or  given 
for  the  execution  of  any  of  the  purposes  of  this  Act,”  although  it 
may  include  both.  It  would  require  more  careful  examination 
and  consideration  than  I  have  given  to  the  question  for  me  to 
determine  in  my  own  mind.  But  the  Act  seems  to  contemplate 
two  quite  different  proceedings.  One  is  the 

“giving  of  orders  for  carrying  into  effect  the  purposes  of  the  said  Convention 
with  relation  to  the  taking,  drying,  and  curing  of  fish  by  inhabitants  of  the 
United  States  of  America” 

and  the  other  is  the  making  of  regulations  containing 

“such  restrictions  as  may  be  necessary  to  prevent  such  fishermen  of  the  said 
United  States  from  taking,  drying,  or  curing  fish  in  the  said  bays  or  harbors” 

of  the  non-treaty  coast 

“or  in  any  other  manner  whatever  abusing  the  said  privileges  by  the  said 
treaty  and  this  Act  reserved  to  them.” 

And  that  function  may  be  performed  either  by  an  order  or  orders 
to  be  made  by  His  Majesty  in  Council  or  by  regulations  issued  by 
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the  Governor  or  person  exercising  the  office  of  Governor  in  the 
Colony. 

Article  4  provides: 

“That  if  any  Person  or  Persons,  upon  the  Requisition  made  by  the  Gov¬ 
ernor  of  Newfoundland,  or  the  Person  exercising  the  Office  of  Governor,  or 
by  any  Governor  or  Person  exercising  the  Office  of  Governor,  in  any  other 
Parts  of  His  Majesty’s  Dominions  in  America  as  aforesaid,  or  by  any  Officer 
or  Officers  acting  under  such  Governor  or  Person  exercising  the  Office  of  Gov¬ 
ernor,  in  the  Execution  of  any  Orders  or  Instructions  from  His  Majesty  in 
Council,  shall  refuse  to  depart  from  such  Bays  or  Harbors;  or  if  any  Person 
or  Persons  shall  refuse  or  neglect  to  conform  to  any  Regulations  or  Directions 
which  shall  be  made  or  given” 

then  he  shall  be  punished.  I  should  think  it  applied  to  both. 

Judge  Gray:  And  to  British  subjects  as  well,  who  may  presume 
to  interfere  with  treaty  rights  ? 

Senator  Root:  Certainly;  it  applies  to  everybody.  I  think 
it  is  a  general  clause,  giving  sanction  to  the  execution  of  both  of 
these  powers.  The  power  in  the  King  in  Council  to  give  orders 
for  carrying  out  and  giving  effect  to  the  treaty,  and  the  power  in 
the  King  in  Council  and  the  Governors  of  the  Provinces  for  restrict¬ 
ing  the  abuse  of  the  treaty  rights  on  the  non-treaty  coast. 

The  Order-in-Council  of  the  19th  June,  1819,  appears  at  p.  114, 
and  I  begin  to  read  at  middle  of  p.  1 15  of  the  United  States  Case 
Appendix.  It  provides,  after  a  recital  of  the  treaty  and  the  statute: 

“It  is  ordered  by  His  Royal  Highness  the  Prince  Regent,  in  the  name 
and  on  the  behalf  of  His  Majesty,  and  by  and  with  the  advice  of  His  Majesty’s 
Privy  Council,  in  pursuance  of  the  powers  vested  in  His  Majesty  by  the  said 
Act,  that  the  Governor  of  Newfoundland  do  give  notice  to  all  His  Majesty’s 
subjects  being  in  or  resorting  to  the  said  ports  that  they  are  not  to  interrupt 
in  any  manner  the  aforesaid  fishery  so  as  aforesaid  allowed  to  be  carried  on 
by  the  inhabitants  of  the  said  United  States  in  common  with  His  Majesty’s 
subjects  on  the  said  coasts,  within  the  limits  assigned  to  them  by  the  said 
Treaty:  and  that  the  Governor  of  Newfoundland  do  conform  himself  to  the 
said  Treaty,  and  to  such  instructions  as  he  shall  from  time  to  time  receive 
thereon  in  conformity  to  the  said  Treaty.” 

That,  as  the  Tribunal  will  see,  contemplates  no  regulation  of 
the  exercise  of  this  right  by  the  inhabitants  of  the  United  States. 

The  next  step  was  the  letter  from  Lord  Bathurst  communicating 
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this  Order-in-Council  to  the  Governor  of  Newfoundland.  That  is 
in  the  British  Case  Appendix,  p.  99,  dated  the  21st  June,  1819,  and 
says  he  encloses  a  copy  of  the  Act,  and  that  the  inhabitants  of 
the  United  States  will  undoubtedly  proceed  without  delay  to  exer¬ 
cise  the  privilege  granted  to  them  under  that  Convention,  and 
proceeds : 

“His  Royal  Highness  has  commanded  me  to  call  your  special  attention 
to  some  points  upon  which  it  is  probable  that  in  regulating  your  conduct 
under  the  convention  you  may  desire  to  receive  instructions. 

“You  will  in  the  first  place  observe  that  the  privilege  granted  to  the  citi¬ 
zens  of  the  United  States  is  one  purely  of  fishery  and  of  drying  and  curing 
fish  within  the  limits  severally  specified  in  the  convention.  It  is  the  pleasure 
of  His  Royal  Highness  that  this  privilege  as  limited  by  the  convention  should 
be  freely  enjoyed  by  them  without  any  hindrance  or  interference.” 

Then  he  goes  on  to  say : 

“But  you  will  at  the  same  time  remark  that  all  attempts  to  carry  on 
trade  or  to  introduce  articles  for  sale  or  barter  into  His  Majesty’s  possessions 
under  the  pretense  of  exercising  the  rights  conferred  by  the  convention  is 
in  every  respect  at  variance  with  its  stipulations.  You  will  therefore  promul¬ 
gate  as  publicly  as  possible  the  nature  of  the  indulgence  which  you  are  under 
the  convention  instructed  to  allow  to  them,  and  in  case  any  of  the  inhabitants 
of  the  United  States  should  be  found  attempting  to  carry  on  a  trade  not  author¬ 
ized  by  the  convention  you  will  in  the  first  instance  warn  them” 

and  then  take  legal  proceedings. 

The  Tribunal  will  see  that  that  indicates  no  idea  on  the  part  of 
Great  Britain  at  that  time  that  there  was  to  be  any  limitation, 
modification,  supervision,  or  regulation  of  our  right;  but  that  that 
was  to  be  fully  and  freely  enjoyed  without  any  hindrance  or  inter¬ 
ference. 

And  so  the  matter  went  on,  with  no  act  whatever  in  contraven¬ 
tion  of  tills  letter  of  Lord  Bathurst  transmitting  the  Order-in- 
Council,  without  any  attempt  at  interfering  with  the  exercise  of 
the  fishing  liberty  by  the  inhabitants  of  the  United  States  in  their 
discretion  or  in  the  discretion  of  the  United  States,  at  such  times 
and  in  such  manner  and  by  such  means  as  they  saw  fit,  until  1852, 
when  there  was  a  letter  from  Lord  Malmesbury  to  Mr.  Crampton 
dated  the  10th  August,  1852,  and  which  appears  in  the  United 
States  Case  Appendix  at  p.  5x9.  Lord  Malmesbury,  the  Secretary 
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of  State  for  Foreign  Affairs  of  Great  Britain,  writes  to  Mr.  Cramp- 
ton,  the  British  Minister  in  Washington,  in  regard  to  the  circular 
or  proclamation  or  public  notice  which  the  Tribunal  will  remember 
came  from  Mr.  Webster  at  the  time  that  the  controversy  about 
bays  was  at  its  height.  Lord  Malmesbury  states  for  Mr.  Cramp- 
ton’s  benefit  the  views  of  the  British  Government  regarding  the 
rights  laid  down  in  the  treaty  of  1818.  Beginning  at  the  middle 
of  p.  519,  I  read: 

“The  rights  are  laid  down  in  the  treaty  of  1818,  as  quoted  by  Mr.  Webster; 
that  is,  undoubted  and  unlimited  privileges  of  fishing  in  certain  places  were 
thereby  given  by  Great  Britain  to  the  inhabitants  of  the  United  States;  and  the 
government  of  the  United  States,  on  their  part,  renounced  forever  any  liberty 
previously  enjoyed  or  claimed  by  its  citizens  to  fish  within  three  marine  miles 
of  any  other  of  the  coasts,  bays,  creeks,  or  harbors  of  the  British  dominions.” 

The  Tribunal  will  perceive  that  it  is  quite  plain  that  the  Foreign 
Office  of  Great  Britain  at  that  time  took  the  same  view  regarding 
the  American  right  that  I  am  taking  here.  He  says: 

“That  is,  undoubted  and  unlimited  privileges  of  fishing  .  .  .  were  given.” 

That  is  in  contrast  to  what  he  goes  on  to  say  about  the  bays, 
and  seems  to  leave  no  doubt  as  to  what  the  view  of  Great  Britain 
then  was. 

The  following  year,  on  the  28th  September,  1853,  the  Governor 
of  Newfoundland  wrote  to  Lord  Newcastle  a  letter,  which  appears 
in  the  United  States  Counter-Case  Appendix  at  p.  247.  This  letter 
is  discussing  the  history  of  the  fishery  with  reference  both  to  French 
and  American  rights,  and  it  appears  that  the  making  of  a  treaty 
which  ultimately  resulted  in  the  Convention  of  1854  was  mooted; 
and  he  says  to  the  Colonial  Office : 

“In  any  new  convention  that  may  be  made,”  — 
that  is,  with  France  — 

“it  should  be  a  sine  qua,  non,  if  the  Sale  of  Bait  is  made  a  stipulation,  that 
the  right  of  purchase  must  be  subject  to  such  regulations  as  may  be  made 
by  the  Local  Legislature  for  the  protection  of  the  breeding  and  the  preserva¬ 
tion  of  the  bait;  regulations  that  are  now  imperatively  demanded,  and  with¬ 
out  which  the  Bait  in  our  Southern  Bays  will  in  time  be  exterminated.  As 
regards  the  effect  upon  this  part  of  the  question  of  embracing  Newfoundland 
in  any  Treaty  of  Reciprocity  between  the  North  American  Colonies  and  the 
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United  States,  by  which  the  Americans  may  be  admitted  to  a  participation 
in  our  fisheries,  it  should,  as  I  have  no  doubt  it  will,  be  provided  that  the 
citizens  of  the  United  States  shall,  equally  with  British  subjects,  be  subject 
to  such  Legislative  Regulations  as  may  be  established  for  the  protection 
and  preservation  of  Bait.  Regulations  of  this  nature  would,  under  such 
circumstances,  be  obviously  matters  of  common  interest  to  all.” 

It  is  apparent  that  the  Governor  of  Newfoundland  did  not  con¬ 
sider  that  the  American  Government  was  subject  to  the  right  of 
legislative  regulations,  and  he  wanted  provision  to  that  effect  in 
case  a  new  treaty  was  made. 

The  Tribunal  is  familiar  with  the  report  of  1855,  to  which  refer¬ 
ence  has  just  been  made,  that  down  to  that  time  there  was  no 
regulation  in  practical  effect  of  any  kind;  so  that,  of  course,  the 
Americans  could  not  have  been  regulated.  Then,  in  1862,  the 
first  Newfoundland  act  regulating  fishing  was  passed,  and  in  that 
act  was  included  the  saving  clause  that 

“nothing  in  this  Act  contained  shall  in  any  way  affect  or  interfere  with  the 
rights  and  privileges  granted  by  treaty  to  the  subjects  or  citizens  of  any  state 
or  power  in  amity  with  Her  Majesty.” 

I  shall  presently  show  the  Tribunal  that  that  was  understood 
in  Newfoundland  to  except  Americans  from  the  purview  of  the  Act. 
That  clause  is  continued  in  most  of  the  statutes  of  Newfoundland 
which  follow.  There  are  a  few  short  statutes  in  which  it  does  not 
appear,  but  I  think  it  may  fairly  be  considered  that  those  were 
regarded  as  amendments  of  acts  in  which  it  did  appear,  so  that 
it  would  be  operative.  I  do  not  know  when  the  idea  of  New¬ 
foundlanders  changed  about  the  effect  of  that  saving  clause. 
There  is  evidence  which  I  shall  present  to  the  Tribunal  that 
in  1862  they  considered  that  the  law  they  were  passing  did  not 
apply  to  Americans.  In  1905  they  considered  that  their  law  did 
apply  to  Americans.  Just  where  the  change  occurred  I  do  not 
know.  But  the  saving  clause  appears  in  their  statutes  of  1862, 
Consolidated  Statutes  of  1872,  in  their  statutes  of  1887,  1889, 
1892,  Consolidated  Statutes,  their  “Foreign  Fishing- Vessels  Act 
of  1893,”  their  Act  establishing  the  Department  of  Marine  and 
Fisheries  in  1898  and  “The  Foreign  Fishing-Vessels  Act  of  1905.” 
The  Act  establishing  the  Department  of  Marine  and  Fisheries  in 
1898  provides: 
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“Nothing  in  this  Act  or  any  rules  and  regulations  to  be  made  hereunder 
shall  be  construed  to  affect  the  rights  and  privileges  granted  by  treaty  to 
the  subjects  of  any  state  or  power  in  amity  with  Her  Majesty.’ 

So  that  it  covered  all  regulations  made  under  that  statute  by 
the  department  which  is  the  department  still  in  operation. 

I  say  I  do  not  know  when  the  change  occurred,  but  I  do  know 
that  there  was  a  considerable  period  during  which  Newfoundland 
did  not  consider  that  her  fishery  regulation  statutes  applied  to 
Americans;  and  the  first  bit  of  evidence  upon  that  point  is  in  a  letter 
from  the  Duke  of  Newcastle  to  Governor  Bannerman  of  the  3rd 
August,  1863,  which  appears  in  the  United  States  Case  Appendix 
at  p.  1082.  This  is  headed:  “Copy  of  a  despatch  from  the  Secre¬ 
tary  of  State  for  the  Colonies  in  reply  to  a  request  from  the  Governor 
that  a  copy  of  a  draft  bill  for  regulating  the  fisheries  may  be  looked 
over,  and  any  parts  pointed  out,  such  as  probably  might  not  be 
sanctioned  by  the  Crown.” 

This  is  the  year  after  the  Act  of  1862  was  passed  —  that  first 
Act  regulating  the  fisheries. 

Sir  Charles  Fitzpatrick:  Are  these  words  in  italics  on  the 
original  document? 

Senator  Root:  Well,  I  really  do  not  know.  Mr.  Anderson 
can  tell.  Mr.  Anderson  calls  attention  to  the  fact  that  there  is  a 
preceding  line:  “Extracts  from  the  journal  of  the  Legislative 
Assembly  of  Newfoundland,  1864.”  That  is  where  we  got  it. 

Sir  Charles  Fitzpatrick:  Yes. 

Senator  Root:  And  these  words  that  I  have  read  appear  in 
that  journal.  I  suppose  they  are  the  description  of  the  despatch 
by  the  clerk  or  secretary,  or  whoever  made  up  the  journal;  but  it 
appears  to  be  a  correct  description  or  syllabus  of  the  letter. 

The  Duke  acknowledges  the  letter  of  the  Governor,  and  the 
copy  of  the  proceedings  of  the  committee  appointed  to  inquire  into 
the  state  of  the  fisheries,  together  with  a  draft  Bill,  and  says: 

“I  apprehend  that  it  is  not  your  expectation  that  I  should  express  an 
opinion  respecting  the  practical  modes  of  conducting  those  fisheries.” 


And  then  he  says: 
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“The  observations  which  suggest  themselves  to  me,  however,  on  the 
perusal  of  the  draft  bill  are  — 

“  1st.  That  if  any  misconception  exists  in  Newfoundland  respecting  the 
limits  of  the  colonial  jurisdiction,  it  would  be  desirable  that  it  should  be  put 
at  rest  by  embodying  in  the  act  a  distinct  settlement  that  the  regulations 
contained  in  it  are  of  no  force  except  within  three  miles  of  the  shore  of  the 
colony.” 

I  would  stop  on  that  if  I  were  arguing  Question  5  now;  but  I 
am  not. 

“2nd.  That  no  act  can  be  allowed  which  prohibits  expressly,  or  is  cal¬ 
culated  by  a  circuitous  method  to  prevent,  the  sale  of  bait. 

“3rd.  That  all  fishing  acts  should  expressly  declare  that  their  provi¬ 
sions  do  not  extend  or  interfere  with  any  existing  treaties  with  any  foreign 
nation  in  amity  with  Great  Britain. 

“4th.  That,  in  any  part  of  the  colonial  waters,  it  would  be  highly  unjust 
and  inconvenient  to  impose  upon  British  fishermen  restrictions  which  could 
not,  without  violating  existing  treaties,  be  imposed  upon  foreigners  using 
the  same  fisheries.  On  this  point,  however,  I  would  refer  you  to  my  despatch, 
marked  ‘confidential,’  of  the  2nd  of  February.” 

That  we  have  not. 

The  Tribunal  will  perceive  there  that  the  Colonial  Office  con¬ 
sidered  that  the  saving  clause,  which  was  made  peremptory,  pre¬ 
cluded  non-discriminating  legislation  affecting  foreigners  using 
fisheries  under  treaties: 

“it  would  be  highly  unjust  and  inconvenient  to  impose  upon  British  fishermen 
restrictions  which  could  not,  without  violating  existing  treaties,  be  imposed 
upon  foreigners  using  the  same  fisheries.” 

That  is  non-discriminatory.  His  observation  is  that  there 
should  not  be  any  regulation  imposed  upon  British  fishermen  which 
could  not  extend  to  and  cover  foreign  fishermen.  And  he  manifestly 
understood  that  the  fishermen  under  these  treaties  were  outside  of 
the  power  of  regulation,  and  that  that  fact  was  good  reason  for  not 
imposing  a  regulation  which  would  apply  to  the  British  fishermen 
and  could  not  apply  to  them. 

The  next  circumstance  is  the  correspondence  and  action  in 
regard  to  the  Newfoundland  treaty  legislation  of  1873  and  1874. 
I  have  referred  to  that  for  a  specific  purpose,  and  I  am  going  to  ask 
the  members  of  the  Tribunal  to  bring  their  minds  back  to  it  in 
order  to  indicate  another  aspect  of  the  correspondence  and  legisla- 
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tion  which  bears  upon  the  proposition  that  I  am  now  arguing. 
That  is,  that  the  two  governments  did  not  consider  that  there  was 
any  right  of  municipal  legislation  to  restrict  the  exercise  of  the 
American  liberty. 

The  Tribunal  will  remember  that  the  first  law  passed  by  New¬ 
foundland  to  put  the  treaty  of  1871  into  effect,  to  make  it  apply  to 
Newfoundland,  contained  a  provision: 

“Provided  that  such  laws,  rules  and  regulations  relating  to  the  time  and 
manner  of  prosecuting  the  fisheries  on  the  coast  of  this  island  shall  not  be 
in  any  way  affected  by  such  suspension.” 

That  is  the  suspension  of  statutes.  On  the  19th  June,  1873, 
Mr.  Thornton  wrote  a  letter  which  appears  in  the  United  States 
Counter-Case  Appendix  at  p.  195,  in  which  he  proposes  to  Mr. 
Fish,  the  American  Secretary  of  State,  a  protocol  to  supplement  the 
treaty,  relating  to  this  proviso  of  the  Newfoundland  statute.  I 
read  from  the  paragraph  in  the  middle  of  p.  195: 

“I  am,  therefore,  instructed  to  propose  to  you  to  sign  a  protocol  with 
regard  to  Newfoundland  similar  to  that  which  I  had  the  honor  to  sign  with 
you  on  the  7  th  instant,  with  the  addition  of  a  clause  following  as  nearly  as 
possible  the  proviso  at  the  end  of  the  first  article  of  the  Newfoundland  act, 
namely,  that  the  laws,  rules  and  regulations  of  the  colony  relating  to  the  time 
and  manner  of  prosecuting  the  fisheries  on  the  coast  of  the  island  shall  not  in 
any  way  be  affected  by  the  suspension  of  the  laws  of  the  colony  which  operate 
to  prevent  Articles  18  to  25  of  the  Treaty  of  Washington  from  taking  full  effect 
during  the  period  mentioned  in  the  33d  article  of  the  treaty.” 

On  the  next  day  Mr.  Thornton  wrote  to  Mr.  Fish  a  letter  which 
appears  on  p.  196,  dated  the  20th  June,  1873,  and  I  ask  the  particu¬ 
lar  attention  of  the  Tribunal  to  this  letter.  It  says: 

“With  reference  to  my  note  of  yesterday’s  date  and  to  our  conversation 
upon  the  subject  of  the  Act  passed  by  the  Legislature  of  Newfoundland  for 
carrying  into  effect  Articles  18  to  25  of  the  Treaty  of  May  8,  1871,  I  have 
the  honor  to  state  that  from  a  report  made  by  the  Attorney-General  of  New¬ 
foundland  to  the  Governor  it  would  appear  that  the  Proviso  at  the  end  of 
Section  1  of  that  Act  has  reference  -to  the  time  for  the  prosecution  of  the  Herring 
fishery  on  the  Western  Coast  of  the  Island ”  — 

that  is,  the  treaty  coast  under  the  Act  of  1818  — 

“and  was  merely' intended  to  place  citizens  of  the  United  States  on  the  same  footing 
with  Her  Majesty's  subjects  in  that  particular  so  that  the  rules  and  regulations 
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imposed  upon  the  Newfoundland  Fishermen  with  regard  to  that  fishery  might 
also  be  observed  by  American  Fishermen.” 

The  Tribunal  will  see  the  force  of  that.  The  treaty  of  1871 
would,  during  its  operation,  supersede,  take  the  place  of  the  treaty 
of  1818.  It  applied  to  all  the  coasts  of  Newfoundland,  and  in  so 
far  as  it  varied  or  enlarged  or  changed  in  any  way  the  rights  under 
the  treaty  of  1818  it  would,  during  the  period  of  its  operation,  take 
the  place  of  the  treaty  of  1818,  as  the  law  for  the  parties  engaged  in 
fishing  on  that  coast.  Newfoundland  had  this  law  of  1862  and  her 
Consolidated  Statutes  of  1872,  although  I  do  not  know  whether 
they  should  be  regarded  as  included;  at  all  events,  she  had  this 
law  of  1862,  and  she  wanted  to  have  its  provisions  extended  over 
American  fishermen.  She  knew  they  did  not  apply  to  American 
fishermen.  She  knew  that  the  provision  in  that  Act  that  it  should 
not  extend  to  or  affect  the  rights  of  other  powers  under  treaty  pre¬ 
vented  its  applying  to  American  fishermen;  that  under  the  treaty 
there  was  no  right  on  the  part  of  Newfoundland  to  make  that 
statute  apply  to  American  fishermen.  And  she  proposed  to  put 
this  proviso  into  her  Act  of  1873,  in  accordance  with  this  statement, 
excepting  from  suspension  laws  relating  to  the  time  and  manner 
of  fishing,  in  order  that  when  the  treaty  of  1871  came  in,  that  statute 
should  be  extended  over  American  fishermen  on  the  west  coast. 
Well,  that  was  met  by*  Mr.  Fish’s  refusal. 

There  was  one  further  representation  made  by  Mr.  Thornton, 
based  upon  information  that  he  received  from  Newfoundland,  I 
suppose.  He  says  in  his  letter  of  the  30th  July,  1873,  to  Mr.  Davis, 
the  Assistant  Secretary  of  State: 

“These  laws”  — 

that  is,  the  laws  to  which  this  correspondence  referred;  the  laws 
referred  to  in  the  proviso,  relating  to  the  time  and  manner  of 
fishing  — 

“are  already  in  existence,  and  the  proviso  does  not  refer  to  any  further  restric¬ 
tions;  I  have  now  the  honor  to  inclose  copies  of  the  laws  themselves.  It 
does  not  appear  therefore  that  these  laws  need  form  an  obstacle  to  the  admis¬ 
sion  of  Newfoundland  to  the  participation  of  benefits  arising  from  the  action 
of  a  Treaty  stipulation,  the  operation  of  which  is  still  prospective  as  far  as 
Newfoundland  is  concerned.” 
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That  is  to  say,  Newfoundland,  even  then,  did  not  understand 
that  a  proviso  to  her  suspension  of  statutes,  during  the  life  of  the 
treaty  of  1871  — 

“provided  that  such  laws,  rules,  and  regulations  relating  to  the  time  and 
manner  of  prosecuting  the  fisheries  on  the  coasts  of  this  island  shall  not  be 
in  any  way  affected  by  such  suspension”  — 

would  apply  to  subsequent  legislation.  She  seeks  to  get  the  treaty 
of  1871  supplemented  by  a  protocol  so  as  to  permit  this  proviso  to 
take  effect,  upon  the  ground  that  it  does  not  apply  to  subsequent 
legislation,  but  only  applies  to  past  legislation,  and  that  the  sole 
object  of  it  is  to  bring  the  Americans  on  the  west  coast  in  under  the 
operations  of  the  provisions  of  the  Act  of  1862,  which  did  not  then 
apply  to  them. 

I  hope  my  references  to  the  Act  of  1862  are  intelligible  to  the 
Tribunal. 

Judge  Gray:  The  Newfoundland  Act  of  1862? 

Senator  Root:  Yes;  the  Newfoundland  Act  of  1862. 

The  treaty  of  1871,  which  was  for  its  life  to  supersede  the  opera¬ 
tion  of  the  treaty  of  1818,  required  an  Act  by  Newfoundland  to 
make  it  applicable.  Newfoundland  passed  the  Act,  suspending  all 
laws  inconsistent  with  the  treaty,  with  a  proviso  that  the  suspension 
should  not  operate  upon  laws  or  regulations  relating  to  the  time 
and  manner  of  fishing.  And  she  asked  for  a  protocol  supplementing 
the  treaty  by  the  acceptance  of  that  proviso,  upon  the  ground  that 
it  would  not  apply  to  any  subsequent  legislation,  and  that  its  only 
object  was  to  bring  the  American  fishermen  on  the  west  coast  in 
under  the  operation  of  the  already  existing  statutes  of  Newfound¬ 
land,  which,  a  fortiori ,  did  not  apply  to  the  American  fishermen  at 
all;  that  is,  statutes  relating  to  the  time  and  manner  of  fishing. 
Nothing  can  be  clearer  than  that  this  authentic,  authoritative  posi¬ 
tion  of  the  government  of  Newfoundland,  indicated  through  the 
British  Minister  at  Washington,  was  in  accordance  with  the  view 
which  I  have  been  pressing  upon  the  Tribunal. 

I  shall  not  detain  the  Tribunal  by  going  over  again  the  question 
about  the  Halifax  case,  further  than  to  make  the  single  observation 
that  in  that  case  the  computation  by  the  British  counsel  of  the 
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profits,  the  benefits  which  would  be  derived  by  the  United  States 
from  the  exercise  of  the  treaty  privileges  conferred,  were  based  upon 
the  full  exercise  of  the  treaty  rights,  without  any  limitation  as  to 
time  or  manner,  and  upon  a  consideration  of  the  use  in  that  exercise 
of  the  very  methods  of  taking  fish  which  are  denounced  by  the  laws 
of  Newfoundland.  So  that  the  award,  based  upon  those  computa¬ 
tions,  must  necessarily  have  been  based  upon  an  error  of  law  if  it 
had  turned  out  that  Great  Britain  was  contending  that  the  Ameri¬ 
can  fishermen,  under  the  treaty  of  1871,  could  not  use  methods  or 
exercise  that  full  scope  of  their  industry  which  would  appear  to  be 
possible  under  the  terms  of  the  treaty,  and  which  was  counted  upon 
and  made  the  basis  of  the  computation.  As  Mr.  Evarts  pointed 
out,  the  very  law  of  Newfoundland  which  prohibits  the  winter 
fishery,  that  is,  this  Act  of  1862  prohibiting  seining  from  the  20th 
October  to  April,  would,  if  applied,  exclude  our  people  from  the 
winter  fishery,  which  was  one  of  the  principal  things  that  entered 
into  the  computation  of  the  counsel  for  Great  Britain  before  the 
Halifax  Commission.  They  were  put  in  the  position,  by  Lord 
Salisbury’s  first  view,  that  they  had  got  an  award  based  upon  the 
right  to  carry  on  a  profitable  industry  in  Newfoundland,  and  then, 
before  the  award  was  made,  came  the  proposition  that,  by  the  law 
of  Newfoundland,  American  fishermen  were  prevented  from  doing 
that  very  thing. 

I  must  now  trouble  your  Honors  by  returning  again  to  the 
Fortune  Bay  correspondence,  because  my  former  reference  to  it 
was  only  for  a  specific  purpose,  and  it  has  an  important  bearing  upon 
the  matter  that  I  am  now  presenting. 

The  Tribunal  will  remember  that  American  fishermen  in  1878, 
some  twenty  odd  vessels,  went  into  Fortune  Bay  for  the  purpose 
of  catching  fish.  They  went  ashore  and  were  drawing  their  seines, 
and  the  inhabitants  came  and  interfered  with  them,  and  there  was 
a  good  deal  of  disturbance,  and  finally  some  of  the  nets  were  cut 
and  the  fish  already  taken  were  let  out,  and  there  was  a  claim  for 
damages  by  the  United  States.  To  that  claim  for  damages  Lord 
Salisbury  replied  with  a  refusal,  saying  that  they  were  violating 
three  distinct  laws  of  the  colony.  Thereupon  Mr.  Evarts,  who  was 
smarting  a  little  under  what  we  regarded  in  the  United  States  as 
being  a  very  excessive  award  on  the  part  of  the  Halifax  Commission, 
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an  award  of  5,500,000  dollars  that  the  United  States  was  called 
upon  to  pay  for  the  privileges  under  the  treaty  of  1871,  wrote  very 
promptly  regarding  the  observation  by  Lord  Salisbury  about  the 
three  distinct  violations  of  law,  and  I  now  read  this  from  p.  655  of 
the  United  States  Case  Appendix,  because  it  is  the  matter  to  which 
Lord  Salisbury  makes  answer  in  his  subsequent  letter.  Mr.  Evarts 
says,  beginning  with  the  third  paragraph  on  this  p.  655: 

“In  this  observation  of  Lord  Salisbury,  this  Government  cannot  fail  to 
see  a  necessary  implication  that  Her  Majesty’s  Government  conceives  that 
in  the  prosecution  of  the  right  of  fishing  accorded  to  the  United  States  by 
Article  XVIII  of  the  treaty  our  fishermen  are  subject  to  the  local  regulations 
which  govern  the  coast  population  of  Newfoundland  in  their  prosecution  of  their 
fishing  industry,  whatever  those  regulations  may  be,  and  whether  enacted 
before  or  since  the  Treaty  of  Washington. 

“The  three  particulars  in  which  our  fishermen  are  supposed  to  be  con¬ 
strained  by  actual  legislation  of  the  province  cover  in  principle  every  degree 
of  regulation  of  our  fishing  industry  within  the  three-mile  line  which  can 
well  be  conceived.  But  they  are,  in  themselves,  so  important  and  so  serious 
a  limitation  of  the  rights  secured  by  the  treaty  as  practically  to  exclude  our 
fishermen  from  any  profitable  pursuit  of  the  right,  which,  I  need  not  add,  is 
equivalent  to  annulling  or  canceling  by  the  Provincial  Government  of  the 
privilege  accorded  by  the  treaty  with  the  British  Government. 

“If  our  fishing-fleet  is  subject  to  the  Sunday  laws  of  Newfoundland, 
made  for  the  coast  population;  if  it  is  excluded  from  the  fishing  grounds  for 
half  the  year,  from  October  to  April;  if  our  ‘seines  and  other  contrivances’ 
for  catching  fish  are  subject  to  the  regulations  of  the  legislature  of  Newfound¬ 
land,  it  is  not  easy  to  see  what  firm  or  valuable  measure  for  the  privilege  of 
Article  XVIII,  as  conceded  to  the  United  States,  this  Government  can  promise 
to  its  citizens  under  the  guaranty  of  the  treaty. 

“It  would  not,  under  any  circumstances,  be  admissible  for  one  govern¬ 
ment  to  subject  the  persons,  the  property,  and  the  interests  of  its  fishermen 
to  the  unregulated  regulation  of  another  government  upon  the  suggestion 
that  such  authority  will  not  be  oppressively  or  capriciously  exercised,  nor 
would  any  government  accept  as  an  adequate  guaranty  of  the  proper  exercise 
of  such  authority  over  its  citizens  by  a  foreign  government,  that,  presump¬ 
tively,  regulations  would  be  uniform  in  their  operation  upon  the  subject 
of  both  governments  in  similar  case.  If  there  are  to  be  regulations  of  a 
common  enjoyment,  they  must  be  authenticated  by  a  common  or  joint 
authority.” 

That  is  a  clear,  definite,  and  unequivocal  statement  of  Mr. 
Evarts’  view.  In  closing  the  letter,  in  the  last  paragraph  on  page 
657,  he  says: 
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“In  the  opinion  of  this  "Government,  it  is  essential  -  that  we  should  at 
once  invite  the  attention  of  Lord  Salisbury  to  the  question  of  provincial  control 
over  the  fishermen  of  the  United  States  in  their  prosecution  of  the  privilege  secured 
to  them  by  the  treaty.  So  grave  a  question,  in  its  bearing  upon  the  obliga¬ 
tions  of  this  Government  under  the  treaty,  makes  it  necessary  that  the  Presi¬ 
dent  should  ask  from  Her  Majesty’s  Government  a  frank  avowal  or  disavowal 
of  the  paramount  authority  of  Provincial  legislation  to  regulate  the  enjoyment 
by  our  people  of  the  inshore  fishery,  which  seems  to  be  intimated,  if  not  asserted, 
in  Lord  Salisbury’s  note. 

“Before  the  receipt  of  a  reply  from  Her  Majesty’s  Government,  it  would 
be  premature  to  consider  what  should  be  the  course  of  this  Government  should 
this  limitation  upon  the  treaty  privileges  of  the  United  States  be  insisted 
upon  by  the  British  Government  as  their  construction  of  the  treaty.” 

And  it  is  in  answer  to  that  demand  that  Lord  Salisbury  immedi¬ 
ately  responds  in  his  letter  of  the  7th  November,  1878.  It  is  in 
this  answer  that,  after  stating  his  view  that  he  hardly  believes  Mr. 
Evarts  would  consider  that  no  British  authority  has  any  right  to 
pass  any  kind  of  laws  binding  upon  Americans,  he  proceeds  to  say 
on  p.  658: 

“On  the  other  hand,  Her  Majesty’s  Government  will  readily  admit  — 
what  is,  indeed,  self-evident  —  that  British  sovereignty,  as  regards  those 
waters,  is  limited  in  its  scope  by  the  engagements  of  the  Treaty  of  Washing¬ 
ton,  which  cannot  be  modified  or  affected  by  any  municipal  legislation.” 

I  think  the  world  knows  enough  of  this  great  statesman,  one  of 
the  best  representatives  of  the  English  people  who  ever  took  part 
in  international  affairs  —  a  great  Foreign  Secretary,  a  great  Prime 
Minister  —  I  think  the  world  knows  enough  of  him  to  know  that 
he  would  repudiate  with  indignation  the  idea  that  he  was  in  that 
answer  attempting  an  evasion  of  the  question  of  Mr.  Evarts.  The 
question  was:  “An  avowal  or  disavowal  of  the  paramount  authority 
of  provincial  legislation  to  regulate  the  enjoyment  by  our  people  of 
the  inshore  fishery,”  and  the  answer  was:  “That  British  sover¬ 
eignty,  as  regards  those  waters,  is  limited  in  its  scope  by  the  engage¬ 
ments  of  the  Treaty  of  Washington,  which  cannot  be  modified  or 
affected  by  any  municipal  legislation.” 

The  answer  must  be  read  with  the  question  to  which  it  is  an 
answer.  And  upon  that,  the  government  of  Great  Britain  stands 
to-day,  by  the  declaration  of  her  counsel,  including  her  Attorney- 
General. 
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In  this  letter  Lord  Salisbury,  after  saying  that  if  there  had 
been  inadvertent  trespass  upon  the  line,  the  limits,  by  any  laws 
which  contravened  treaties,  the  matter  should  be  taken  up  by  the 
governments,  proceeds  to  say  that  Mr.  Evarts  has  not  specified 
any  recent  legislation  which  is  supposed  to  pass  the  limits  of  the 
American  right.  Thereupon  Mr.  Evarts  proceeds  to  specify,  in 
his  letter  in  reply,  of  the  ist  August,  1879.  He  specifies  [p.  671] 
the  prohibition  against  “taking  herring  by  the  seine  or  other  such 
contrivance  between  the  20th  of  October  and  the  12th  of  April,” 
and  the  prohibition  against  “taking  herring  between  the  20th  of 
December  and  the  ist  of  April  with  seines  of  less  than”  a  certain 
mesh,  and  the  prohibition  against  taking  herring  between  the  10th 
May  and  the  20th  October  ■ —  that  is,  the  bank  fishing  season  — 
within  a  mile  of  any  settlement  on  the  south  coast,  and  the  Sunday 
prohibition.  And  he  advises  Lord  Salisbury  that  the  rights  of  the 
United  States,  the  treaty  rights,  are  both  “seriously  modified  and 
injuriously  affected,”  using  Lord  Salisbury’s  words,  by  municipal 
legislation  “which  closes  such  fishery  absolutely  for  seven  months 
of  the  year,  prescribes  a  special  method  of  exercise,  forbids  exporta¬ 
tion  for  five  months,  and,  in  certain  localities,  absolutely  limits 
the  three-mile  area  which  it  was  the  express  purpose  of  the  treaty  to 
open.” 

Thereupon  Lord  Salisbury  makes  another  reply,  in  which  he 
supplements  and  leaves  no  possibility  of  doubt  as  to  the  meaning 
and  scope  and  effect  of  his  previous  declarations.  That  is  in  his 
letter  of  the  3rd  April,  1880,  which  begins  on  p.  683  of  the  United 
States  Case  Appendix.  He  says  in  the  second  paragraph  of  the 
letter,  on  p.  683 : 

“In  considering  whether  compensation  can  properly  be  demanded  and 
paid  in  this  case,  regard  must  be  had  to  the  facts  as  established,  and  to  the 
intent  and  effect  of  the  articles  of  the  Treaty  of  Washington  and  the  con¬ 
vention  of  1818  which  are  applicable  to  those  facts.” 

And  he  proceeds  to  a  careful  consideration  of  those  instruments 
and  their  effect. 

I  shall  ask  the  Tribunal  also  to  observe  that  in  the  first  para¬ 
graph  he  explains  the  delay  in  sending  this  letter  by  saying  that  it 
has  been  occasioned  by  the  necessity  of  instituting  a  very  careful 
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inquiry,  and  the  fullest  consideration,  and  that  the  inquiry  has 
now  been  completed.  So  this  is  a  very  deliberate,  matured,  and 
fully  considered  communication. 

Over  on  p.  684,  at  the  top  of  the  page,  he  says: 

“Such  being  the  facts,  the  following  two  questions  arise: 

“1.  Have  United  States  fishermen  the  right  to  use  the  strand  for  pur¬ 
poses  of  actual  fishing  ? 

“2.  Have  they  the  right  to  take  herrings  with  a  seine  at  the  season  of 
the  year  in  question,  or  to  use  a  seine  at  any  season  of  the  year  for  the  purpose 
of  barring  herrings  on  the  coast  of  Newfoundland?” 

And  he  proceeds  to  answer  both  questions  in  the  negative. 
The  first  question  he  answers  in  the  negative  upon  an  examination 
of  the  nature  of  the  right  conferred  by  the  treaty  of  1818  and  the 
Treaty  of  Washington.  And  he  describes  the  right.  He  says,  at 
the  beginning  of  the  paragraph  in  the  middle  of  p.  684: 

“Articles  XVIII  and  XXXII  of  the  Treaty  of  Washington  superadded 
to  the  above-mentioned  privileges”  — 

that  is,  the  privileges  which  he  had  just  recited  from  the  treaty 
of  1818  — 

“the  right  for  United  States  fishermen  to  take  fish  of  every  kind  (with 
certain  exceptions  not  relevant  to  the  present  case)  on  all  portions  of  the 
coast,”  etc. 

Then  he  says: 

“Thus,  whilst  absolute  freedom  in  the  matter  of  fishing  in  territorial  waters 
is  granted,  the  right  to  use  the  shore  for  four  specified  purposes  alone  is  men¬ 
tioned  in  the  treaty  articles,  from  which  United  States  fishermen  derive  their 
privileges,  namely,  to  purchase  wood,  to  obtain  water,  to  dry  nets,  and  cure 
fish. 

“The  citizens  of  the  United  States  are  thus  by  clear  implication  abso¬ 
lutely  precluded  from  the  use  of  the  shore  in  the  direct  act  of  catching 
fish.” 

The  tribunal  will  observe  that,  examining  the  treaty  of  1818 
and  the  treaty  of  1871,  he  declares  that  absolute  freedom  in  the 
matter  of  fishing  in  territorial  waters  is  granted,  and  the  right  to  use 
the  shore  for  only  specified  purposes,  and  not  in  general.  He  finds, 
as  a  matter  of  fact,  that  the  American  fishermen  went  on  shore; 
and  therefore,  he  says,  they  were  exceeding  their  treaty  right. 
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He  next  proceeds  to  the  second  question,  and  upon  that  he 
says: 

“But  it  cannot  be  claimed,  consistently  with  this  right  of  participation 
in  common  with  the  British  fishermen,  that  the  United  States  fishermen 
have  any  other,  and  still  less  that  they  have  greater  rights  than  the  British 
fishermen  had  at  the  date  of  the  treaty.” 

I  am  now  reading  about  two-thirds  of  the  way  down  p.  685: 

“If,  then,  at  the  date  of  the  signature  of  the  Treaty  of  Washington,  cer¬ 
tain  restraints  were,  by  the  municipal  law,  imposed  upon  the  British  fishermen, 
the  United  States  fishermen  were,  by  the  express  terms  of  the  treaty,  equally 
subjected  to  those  restraints,  and  the  obligation  to  observe  in  common  with 
the  British  the  then  existing  local  laws  and  regulations,  which  is  implied  by 
the  words  ‘  in  common,’  attached  to  the  United  States  citizens  as  soon  as  they 
claimed  the  benefit  of  the  treaty.” 

He  then  cites  Mr.  Marcy’s  circular  as  expressing  that  view, 
the  circular  which  related  to  laws  which  were  in  force  at  the  time 
the  treaty  of  1854  took  effect.  Then  he  says,  on  p.  686: 

“I  have  the  honor  to  enclose  a  copy  of  an  act  passed  by  the  Colonial 
Legislature  of  Newfoundland,  on  the  27th  March,  1862  .  .  .  and  a  copy 
of  .  .  .  the  consolidated  statutes  of  Newfoundland,  passed  in  1872.” 

Then  he  says: 

“These  regulations,  which  were  in  force  at  the  date  of  the  Treaty  of  Wash¬ 
ington,  were  not  abolished,  but  confirmed  by  the  subsequent  statutes,  and 
are  binding  under  the  treaty  upon  the  citizens  of  the  United  States  in  common 
with  British  subjects.” 

He  abandons  the  Sunday  regulation  passed  in  1876  after  the 
treaty  of  1871  took  effect,  and  which  was  really  the  only  thing  in 
the  minds  of  the  Newfoundland  fishermen,  and  plants  himself 
strictly  upon  the  proposition,  not  that  the  United  States  was  subject 
to  any  subsequent  legislation,  but  that  the  treaty  made  them  subject 
to  regulations  which  existed  at  the  time  the  treaty  was  made;  and 
in  order  to  leave  no  doubt  whatever  of  what  he  means  and  the 
limit  and  force  of  it,  he  proceeds  in  the  last  paragraph  of  his  letter 
on  p.  687  to  say: 

“Mr.  Evarts  will  not  require  to  be  assured  that  Her  Majesty’s  Govern¬ 
ment,  while  unable  to  admit  the  contention  of  the  United  States  Government 
on  the  present  occasion,  are  fully  sensible  of  the  evils  arising  from  any  differ- 
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ence  of  opinion  between  the  two  governments  in  regard  to  the  fishery  rights 
of  their  respective  subjects.  They  have  always  admitted  the  incompetence 
of  the  colonial  or  the  imperial  legislature  to  limit  by  subsequent  legislation  the 
advantages  secured  by  treaty  to  the  subjects  of  another  power.” 

There  you  have  the  full  question  and  answer  and  specification 
and  reply;  a  demand  by  Mr.  Evarts  for  an  explicit  avowal  as  to 
whether  great  Britain  claims  paramount  authority  of  her  legislation 
over  the  exercise  of  the  treaty  right;  a  response  by  Lord  Salisbury 
that  Great  Britain  concedes  that  “British  sovereignty  is  limited 
in  its  scope  by  the  engagements  of  the  treaty,  which  cannot  be 
modified  or  affected  by  municipal  legislation”;  a  call  by  Lord 
Salisbury  upon  Mr.  Evarts  to  specify  what  recent  legislation  he 
considers  contravenes  the  treaty;  a  specification  by  Mr.  Evarts  of 
statutes,  some  within  the  fife  of  the  treaty  and  some  prior  to  the 
life  of  the  treaty;  a  reply  by  Lord  Salisbury  that  the  effect  of  the 
treaty,  which  conferred  a  right  in  common  with  Newfoundland 
fishermen,  was  to  impose  upon  American  fishermen  regulations 
and  limitations  of  the  statutes  existing  at  the  time  that  treaty  was 
made,  but  that  they  recognized  the  incompetence  of  Great  Britain 
to  limit  by  subsequent  regulation  the  advantages  secured  by  the 
treaty. 

This  answers  to  the  definition  finely  drawn  by  the  Attorney- 
General  between  mere  admissions  on  the  part  of  government 
officers  and  the  acts  of  the  government  itself.  This  was  the  for¬ 
mal  and  the  authentic  action  of  the  government  of  Great  Britain 
denying  the  claim  for  compensation  on  the  part  of  the  United 
States,  and  doing  it  in  the  face  of  the  grave  declarations  made 
by  Mr.  Evarts  regarding  the  course  which  it  would  be  the  duty 
<Tf  the  government  of  the  United  States  to  take  if  it  should  find 
that  the  claim  of  Great  Britain  to  paramount  authority  over  the 
exercise  of  the  American  right  so  far  destroyed  that  right  as  to 
make  it  worthless. 

Judge  Gray:  The  Sunday  law  had  been  enacted  after  1871? 

Senator  Root:  After  1871,  yes;  and  it  is  abandoned  by  Lord 
Salisbury. 

If  there  ever  was  a  case  in  which  the  evidence  was  clear  and 
incontrovertible  of  the  positive  position  taken  by  one  government 
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towards  another,  it  appears  here  in  this  record;  and  we  are  none 
of  us  at  liberty  to  ignore  it  or  to  make  a  decision  against  it. 1 


The  President:  Will  you  kindly  continue,  Mr.  Senator 
Root  ? 2 

Senator  Root:  There  have  been  some  transactions  mentioned 
by  counsel  for  Great  Britain  as  constituting  admissions  on  the  part 
of  the  United  States  to  the  contrary  view  which  has  been  maintained 
by  Great  Britain;  that  is,  admissions  on  the  part  of  the  United 
States  that  there  was  a  right,  under  the  first  article  of  the  treaty 
of  1818,  for  Great  Britain  to  limit  and  control  the  exercise  of  the 
liberty  by  municipal  legislation. 

Upon  examination  those  alleged  admissions  disappear  entirely. 
I  have  already  given  an  account  of  the  Marcy  circular  for  another 
purpose,  sufficiently,  I  think,  to  show  that  the  general  proposition 
I  have  just  made  applies  to  that. 

It  is  apparent,  if  the  Tribunal  will  recall  the  circumstances,  that 
there  was  nothing  to  the  Marcy  circular  transaction  except  this: 
that  when  the  provisions  of  the  temporary  and  reciprocal  treaty  of 
1854  were  about  to  be  put  into  effect,  the  Governor  of  New  Bruns¬ 
wick  suggested  to  the  British  Minister,  and  he  to  Mr.  Marcy,  the 
American  Secretary  of  State,  that  the  American  fishermen  would 
naturally  be  bound  by  the  statutes  which  existed  in  New  Brunswick. 
The  statutes  already  existing  in  New  Brunswick  provided,  he  said, 
nothing  inconsistent  with  the  full  exercise  of  the  treaty  right.  Mr. 
Marcy  looked  at  the  statutes  and  found  that  they  were  statutes 
which  were,  in  fact,  beneficial  to  both,  and  he  approved  them,  and 
sent  out  his  circular,  in  which  he  enjoined  upon  the  American  fisher¬ 
men  observance  of  them.  And  in  the  circular,  by  common  arrange¬ 
ment,  he  put  the  duty  of  observing  the  laws  just  as  strongly  as  he 
could,  to  prevent  the.  fishermen  from  being  recalcitrant  and  taking 
matters  into  their  own  hands. 

thereupon,  at  4.15  o’clock  p.m.,  the  Tribunal  adjourned  until  to-morrow, 
August  9th,  1910,  at  10  o’clock  a.m. 

2Tuesday,  August  9,  1910.  The  Tribunal  met  at  10  o’clock  a.m. 
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But  what  he  said  was  that  all  laws  not  inconsistent  with  the 
treaty  were  binding.  Of  course  there  was  no  admission  of  any 
kind  there.  It  was  what  we  all  agree  to  on  both  sides.  It  was  the 
fair  statement,  in  the  most  general  terms,  of  an  incontrovertible 
proposition,  without  the  expression  of  any  opinion,  and  without 
any  study  or  consideration  as  to  what  would  be  inconsistent  with 
the  treaty,  or  where  the  line  was  to  be  drawn. 

Judge  Gray:  Was  there  or  not  an  implication  in  that  circular, 
and  in  the  correspondence  that  preceded  and  followed  it,  that  the 
only  regulations  that  were  necessary  to  be  considered  and  that  would 
be  applicable  were  those  that  existed  at  the  date  of  the  new  treaty 
of  1871? 

Senator  Root:  That  was  the  clear  implication,  and  that  was 
the  fact  which  Lord  Salisbury  mentioned  when  he  quoted  that  cir¬ 
cular  in  his  letter  to  Mr.  Evarts  to  which  I  have  already  referred. 
He  quoted  that  circular  in  support  of  his  proposition  that  laws  in 
existence  at  the  time  the  treaty  was  made  were  binding,  although 
subsequent  laws  would  not  be.  He  quoted  that  circular  saying 
such  was  the  view  taken  by  Mr.  Marcy,  and  that  is  clearly  the  only 
subject  that  Mr.  Marcy  had  under  consideration. 

The  next  transaction  to  which  is  ascribed  some  element  of 
injurious  admission  on  the  part  of  the  United  States  is  the 
Cardwell  letter.  On  the  12th  April,  1866,  Mr.  Cardwell  wrote 
a  letter  —  Mr.  Cardwell  being  the  Colonial  Secretary  of  Great 
Britain  —  and  the  letter  being  to  the  Lords  of  the  Admiralty, 
with  reference  to  the  conduct  of  British  naval  vessels.  In  that 
letter,  which  is  quite  long  and  contains  a  great  variety  of  obser¬ 
vations  calculated  to  govern  the  conduct  of  naval  vessels  of 
Great  Britain,  he  states  the  limits  of  the  treaty  grant,  that  Amer¬ 
icans  are  entitled  to  take  fish  in  such  and  such  limits,  cure  them 
within  such  and  such  limits  on  the  shore,  and  he  includes  a  state¬ 
ment  of  what  he  apparently  assumes  as  a  matter  of  course,  that 
naval  officers  should  be  aware  that  Americans  who  exercise  their 
right  of  fishing  in  colonial  waters  — 

Dr.  Savornin  Lohman:  From  what  page  are  you  reading? 

Senator  Root:  Page  601  of  the  United  States  Case  Appendix. 
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I  will  read  the  full  paragraph,  just  below  the  middle  of  the 
page: 

“On  the  other  hand,  naval  officers  should  be  aware  that  Americans  .who 
exercise  their  right  of  fishing  in  Colonial  waters  in  common  with  subjects 
of  Her  Majesty,  are  also  bound  in  common  with  those  subjects,  to  obey  the 
law  of  the  country,  including  such  Colonial  laws  as  have  been  passed  to  insure 
the  peaceable  and  profitable  enjoyment  of  the  fisheries  by  all  persons  entitled 
thereto.” 

That  letter,  with  that  general  observation  embosomed  in  it, 
rested  for  four  years  without  being  communicated  to  anyone  except 
to  the  persons  to  whom  it  was  addressed  and  the  officers,  very 
probably,  who  were  under  them.  But  four  years  afterwards,  on 
the  3rd  June,  1870,  the  difficulties  which  led  to  the  making  of  the 
treaty  of  1871  being  active,  an  active  controversy  on  the  bay  ques¬ 
tion  having  arisen  again,  there  was  a  correspondence  on  that  subject 
between  the  British  and  the  American  authorities,  and  on  p.  597  of 
the  United  States  Case  Appendix,  at  the  top  of  the  page,  the  Tri¬ 
bunal  will  find  a  letter  from  the  British  Minister  (Mr.  Thornton) 
to  the  American  Secretary  of  State  (Mr.  Fish),  dated  3rd  June, 
1870,  in  which  he  transmits  a  letter  relating  to  the  enforcement  of 
the  British  view  regarding  the  limits  of  American  fishing  in  the 
bays.  Mr.  Thornton  says,  at  the  top  of  p.  597: 

“In  compliance  with  instructions  which  I  have  received  from  the  Earl 
of  Clarendon,  I  have  the  honor  to  transmit  for  your  information  copy  of  a 
letter  addressed  by  the  Admiralty  to  the  Foreign  Office  inclosing  copy  of 
one  received  from  Vice  Admiral  Wellesley,  commanding  Her  Majesty’s  naval 
forces  on  this  Station,  in  which  he  states  the  names  of  the  vessels  to  be  employed 
in  maintaining  order  at  the  Canadian  Fisheries  and  forwarding  a  copy  of  the 
instructions  which  were  to  be  issued  to  the  commanders  of  those  vessels.” 

“Maintaining  order  at  the  Canadian  Fisheries”  was  something 
which  had  nothing  whatever  to  do  with  the  treaty  coast,  or  the 
exercise  of  the  fishing  right,  or  drying  and  curing  under  the  treaty 
of  1818.  It  related  solely  to  maintaining  the  line  of  demarcation 
between  the  waters  which  were  renounced  and  the  waters  which 
were  not  renounced  upon  the  non-treaty  coast.  The  Tribunal  will 
see  that  very  readily,  by  reference  to  the  instructions  which  are 
enclosed  in  this  letter  of  Mr.  Thornton’s.  There  were  a  series  of 
enclosures.  The  first  enclosure  in  that  letter  on  p.  597  is  the 
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enclosure  marked  No.  i,  a  letter  from  Mr.  Vernon  Lushington, 
from  the  British  Admiralty,  saying: 

“I  am  commanded  by  my  Lords  Commissioners  of  the  Admiralty  to 
transmit,  for  the  information  of  the  Earl  of  Clarendon,  a  copy  of  a  letter  from 
Vice  Admiral  Wellesley,  dated  April  27th,  No.  151,  stating  that  the  Plover, 
Royalist  and  Britomart”  — 

the  names  of  British  vessels  — 

“are  about  to  be  despatched  to  the  Bay  of  Fundy,  and  the  Coasts  of  Nova 
Scotia  and  Prince  Edward’s  Island  for  the  protection  of  the  Canadian  Fisheries. 

“Enclosed  is  a  copy  of  the  special  instructions  furnished  to  these  ships.” 

Enclosure  No.  2  is  a  letter  from  Vice-Admiral  Wellesley  to  the 
Admiralty  telling  when  these  vessels  are  to  leave  for  the  coast  of 
Nova  Scotia  and  Prince  Edward  Island,  and  enclosing  a  copy  of 
the  instructions  which  will  be  given  to  the  ships  by  the  Admiral. 

Enclosure  No.  3  consists  of  the  instructions  of  the  Vice-Admiral 
to  the  commanding  officers  of  these  ships  that  were  on  the  way  to 
Nova  Scotia.  And  over  on  p.  500  the  Tribunal  will  see  that,  as 
an  annex  to  this  third  enclosure  of  Mr.  Thornton’s  letter  to  Mr. 
Fish,  is  to  be  found  this  four-year-old  Cardwell  letter.  The  sub¬ 
ject  then  under  discussion  was  the  old  question  of  bays.  That 
was  the  only  subject  under  discussion.  The  subject  to  which  Mr. 
Thornton’s  letter  referred  was  that.  The  enclosures  in  his  letter 
to  Mr.  Fish  related  to  that.  The  question  up  was:  What  were 
British  naval  vessels  going  to  do?  What  might  they  rightfully 
do  in  arresting,  preventing,  seizing  American  vessels  in  the  great 
bays  of  Nova  Scotia  and  Prince  Edward  Island  —  the  non-treaty 
coast?  Mr.  Thornton  did  not  send  this  Cardwell  letter  to  Mr. 
Fish  as  a  subject  to  which  he  called  his  attention.  It  was  an  annex 
to  one  of  the  enclosures  in  the  letter  relating  to  the  bay  subject, 
and  in  this  annex  to  one  of  the  series  of  papers  relating  to  the  bay 
question  there  was  this  letter;  and  in  this  letter  a  single  sentence 
which  referred  to  an  entirely  different  subject,  a  subject  which  was 
not  under  discussion  at  all. 

Mr.  Fish  on  the  8th  June  acknowledged  Mr.  Thornton’s  letter 
and  properly  and  naturally  expressed  some  views  regarding  the 
subject-matter  to  which  the  letter  related  regarding  the  controversy 
about  which  the  letter  was  written,  regarding  the  practical  question 
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which  was  then  before  the  two  governments.  Upon  that  he  points 
out  a  discrepancy  between  the  terms  of  the  instructions  which  Mr. 
Thornton  had  sent  to  him  and  of  certain  other  instructions  which 
had  been  given;  the  difference  being  the  difference  between  employ¬ 
ing  the  io-mile  and  the  6-mile  limit,  that  is,  applying  the  3-mile 
or  the  5-mile  zone  limit.  That  was  relevant  to  the  subject  they 
were  discussing.  That  was  relevant  to  the  subject  that  was  up 
before  the  two  governments.  Then  he  says  (United  States  Case 
Appendix,  p.  610): 

“Without  entering  into  any  consideration  of  questions  which  might  be 
suggested  by  the  letter  referred  to,  which  I  understand  to  be  superseded  by 
later  instructions,  I  think  it  best  to  call  your  attention  to  the  inconsistencies 
referred  to,  in  order  to  guard  against  misunderstandings  and  complica¬ 
tions.  .  .  .” 

Surely  no  one  ever  more  effectively  guarded  himself  against 
being  understood  to  have  made  admissions  and  to  be  bound  by 
irrelevant  matter  in  the  exhibits  or  appendices,  annexes  which  hap¬ 
pened  to  be  in  the  mass  of  papers  that  had  been  sent  him  because 
they  contained  matter  which  was  relevant  to  a  subject  under  dis¬ 
cussion,  than  Mr.  Fish  did  here.  Of  course,  in  the  practical  con¬ 
duct  of  government,  as  in  the  ordinary  affairs  of  life,  many  subjects 
become  mingled  in  the  same  paper,  many  papers  have  to  be  com¬ 
municated,  communicated  because  of  the  irrelevancy  and  materiality 
upon  some  subject  which  is  under  discussion.  It  is  a  matter  of 
every-day  experience  that  papers  are  sent  to  be  examined  with 
reference  to  their  bearing  upon  a  particular  subject  which  is  under 
discussion,  and  there  may  be  a  hundred  matters  in  them  which 
are  not  relevant  or  not  important.  Is  the  person  who  receives 
them  obliged  to  sit  down  and  construct  elaborate  arguments  upon 
every  subject  that  is  touched  upon  in  those  letters,  or  is  he  to  treat 
merely  what  is  relevant  and  material,  but  as  to  matters  which  have 
nothing  to  do  with  the  subject  under  discussion  save  himself  by 
some  general  expression  of  this  kind?  It  needed  no  general  ex¬ 
pression  to  save  him;  but  he  did  include  in  this  letter  this  clear 
and  distinct  statement,  “without  entering  into  any  consideration 
of  questions  which  might  be  suggested  by  the  letter.”  It  is  a  pretty 
slender  case  that  has  to  rest  upon  such  a  reed  as  that. 

Another  circumstance  to  which  reference  is  made  is  what  we 
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have  got  in  the  habit  of  calling  the  Boutwell  circular.  The  Boutwell 
circular  sent  by  the  Secretary  of  the  Treasury  in  pursuance  of  a 
letter  from  the  Secretary  of  State,  Mr.  Fish,  in  1870,  to  the  collectors 
of  customs,  in  order  that  they  might  communicate  with  the  Ameri¬ 
can  fishing  vessels  as  they  went  out.  The  circular  related  exclusively 
and  solely  to  the  non-treaty  coast,  and  it  had  no  relation  whatever, 
nor  did  a  word  in  it  have  any  relation  whatever,  to  the  conduct  of 
American  fishermen,  the  obligations  or  duties  or  rights  of  American 
fishermen  on  the  treaty  coast,  except  as  that  might  be  contained 
in  the  fact  that  there  was  a  quotation  from  the  first  article  of  the 
treaty  of  1818,  by  way  of  stating  an  exception  from  the  subject- 
matter.  The  circular  was  sent  by  Mr.  Boutwell  upon  the  request 
of  the  Secretary  of  State,  contained  in  a  letter  of  the  23rd  April, 
1870,  which  appears  at  p.  187  of  the  American  Counter-Case 
Appendix.  Of  course  the  Secretary  of  State  is  the  Minister  of 
Foreign  Affairs  of  the  United  States,  and  it  is  his  business  to  express 
the  views  of  the  government  of  the  United  States  upon  international 
questions,  and  not  the  business  of  the  Secretary  of  the  Treasury. 
Therefore  the  Secretary  of  the  Treasury,  in  issuing  a- circular  to  his 
collectors  of  customs,  in  order  to  reach  the  fishermen,  upon  inter¬ 
national  questions,  on  the  request  of  the  Secretary  of  State,  cannot 
be  supposed  to  have  intended  to  set  up  for  himself  an  inconsistent 
position,  or  to  do  anything  other  than  that  which  the  Secretary 
of  State  had  requested  him  to  do.  There  is  the  strongest  kind  of 
presumption  that  he  was,  in  following  the  Secretary  of  State,  under¬ 
taking  to  do  what  the  Secretary  of  State  requested.  I  will  ask  the 
Tribunal  to  kindly  consider  that  letter  of  Mr.  Fish,  the  Secretary 
of  State: 

“Hon.  George  S.  Boutwell, 

“Secretary  of  the  Treasury 

“Sir,  April  23,  1870 

“I  have  the  honor  to  enclose  a  copy  of  House  of  Representatives  Ex. 
Doc.  No.  239,  2d  session,  41st  Congress,  and  of  a  communication  of  the  14th 
instant,  from  the  British  Minister,  relating  to  the  measures  adopted,  and 
proposed  to  be  adopted,  by  the  Authorities  of  the  Dominion  of  Canada,  for 
the  exclusion  from  certain  of  the  inshore  fisheries  within  the  jurisdiction  thereof , 
of  foreign  fishermen.  I  beg  leave  to  suggest,  that  with  a  view  to  fully  acquaint¬ 
ing  citizens  of  the  United  States  interested  in  the  fishing  business  in  waters 
adjacent  to  the  Dominion  of  Canada,  these  facts  that  a  circular  be  issued 
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at  your  earliest  convenience  to  Collectors  of  the  Customs  at  the  ports  of  the 
United  States  in  which  fishing  vessels  are  fitted  out  or  to  which  they  resort, 
enclosing  to  each  of  them,  a  sufficient  number  of  copies  of  a  printed  notifica¬ 
tion  for  distribution  among  the  fishermen  and  the  business  firms  interested 
in  the  subject,  setting  forth  the  material  facts  presented  in  the  enclosed  papers, 
and  putting  them  on  their  guard  against  committing  acts  which  would  render 
them  liable  to  the  penalties  prescribed  by  Canadian  Laws,  respecting  inshore 
fisheries  not  open  to  the  fishermen  of  the  United  States  under  the  ist  Article  of 
the  treaty  between  the  United  States  and  Great  Britain  of  1818.” 

I  hope  the  Tribunal  will  observe  the  perfectly  clear  and  distinct 
limitation: 

“putting  them  on  their  guard  against  committing  acts  which  would  render 
them  liable  to  the  penalties  prescribed  by  Canadian  Laws,  respecting  inshore 
fisheries  not  open  to  the  fishermen  of  the  United  States  under  the  ist  Article 
of  the  treaty  between  the  United  States  and  Great  Britain  of  1818.” 

That  was  Mr.  Boutwell’s  warrant  for  issuing  the  circular,  and 
that  was  his  sole  warrant  for  expressing  any  opinion  regarding  the 
international  relations  of  the  United  States.  Outside  of  that  he 
had  no  more  power  and  authority  to  express  the  views  of  the  United 
States  upon  this  subject  than  any  man  in  the  street. 

But  we  are  not  left  without  definite  information  as  to  what  led 
Mr.  Fish  to  request  this  circular,  and  the  limitations  which  he  put 
upon  the  request;  for  it  appears  by  the  circular  that  the  law  to 
which  it  referred  was  a  Canadian  law  of  1868.  The  circular  appears 
in  the  British  Appendix,  p.  235.  This  is  the  first  circular,  I  think, 
issued  by  Mr.  Boutwell.  He  sends  this  out,  under  date  of  16th 
May,  187c,  and  I  read  from  the  bottom  of  the  page: 

“In  compliance  with  the  request  of  the  Secretary  of  State,  you  are  hereby 
authorized  and  directed  to  inform  all  masters  of  fishing  vessels,  at  the  time 
of  clearance  from  your  port,  that  the  authorities  of  the  Dominion  of  Canada 
have  terminated  the  system  of  granting  fishing  licenses  to  foreign  vessels, 
under  which  they  have  heretofore  been  permitted  to  fish  within  the  maritime 
jurisdiction  of  the  said  Dominion,  that  is  to  say,  within  three  marine  miles 
of  the  shores  thereof;  and  that  all  fishermen  of  the  United  States  are  prohibited 
from  the  use  of  such  in-shore  fisheries  except  so  far  as  stipulated  in  the  first 
Article  of  the  Treaty  of  October  20,  1818.” 

Then  he  quotes  the  article  and  proceeds: 

“The  Canadian  Law  of  the  22nd  of  May,  1868,  .  .  .  entitled  ‘An  Act 
respecting  Fishing  by  Foreign  Vessels,’  among  other  things,  enacts,”  etc. 
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And  then  follows  a  statement  of  the  provisions  of  the  Canadian 
law  of  May  1868.  That  law  had  been  communicated  to  Mr.  Fish 
and  it  was  the  origin  of  the  letter  from  Mr.  Fish  requesting  Mr. 
Boutwell  to  issue  the  circular.  In  the  British  Case  Appendix, 
p.  628,  is  the  law  of  1868.  That  law  begins  with  a  provision  that: 

“The  Governor  may,  from  time  to  time,  grant  to  any  foreign  ship,  vessel 
or  boat,  or  to  any  ship,  vessel  or  boat  not  navigated  according  to  the  laws 
of  the  United  Kingdom,  or  of  Canada,  at  such  rate,  and  for  such  period  not 
exceeding  one  year,  as  he  may  deem  expedient,  a  license  to  fish  for  or  take, 
dry  or  cure  any  fish  of  any  kind  whatever,  in  British  waters,  within  three 
marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbors  whatever,  of  Canada, 
not  included  within  the  limits  specified  and  described  in  the  first  article  of  the  con¬ 
vention  between  His  late  Majesty  King  George  the  Third  and  the  United  States 
of  America,  made  and  signed  at  London  on  the  twentieth  day  of  October, 
1818.” 

That  is  to  say,  the  law  which  it  was  the  purpose  of  Mr.  Bout- 
well’s  circular  to  call  to  the  attention  of  American  fishermen  and 
merchants,  which  it  was  the  object  of  Mr.  Fish  in  writing  to  Mr. 
Boutwell,  and  of  Mr.  Boutwell  in  issuing  the  circular  to  bring  to 
the  attention  of  Americans,  in  order  that  they  might  guard  against 
incurring  its  penalties,  was  a  law  that  by  its  express  terms  excluded 
the  treaty  coast.  It  applied  to  the  waters  of  Canada 

“ not  included  within  the  limits  specified  and  described  in  the  first  article 
of  the  Convention  between  His  late  Majesty  King  George  the  Third  and  the 
United  States  of  America  made  and  signed  at  London  on  the  20th  day  of 
October,  1818.” 

So  it  did  not  apply  to  the  Magdalen  Islands,  or  to  this  strip 
of  wilderness  coast  called  Canadian  Labrador.  Practically  those 
places  were  negligible  in  Canadian  legislation  until  the  most  recent 
times.  They  were  not  thinking  about  them.  There  is  not  much 
law  in  Labrador.  People  get  on  by  the  law  of  common  sense  and 
good  nature.  As  to  the  Magdalen  Islands,  I  do  not  know  how  it 
is  now,  but  back  in  the  treaty  days  they  were  the  property  of  a 
single  individual.  At  all  events,  this  law  to  which  this  whole 
transaction  related,  was  a  law  which  specifically  excluded  from  its 
purview  the  treaty  coast  —  that  small  portion  of  the  treaty  coast 
which  was  within  the  Dominion  of  Canada. 

But  there  was  an  order  in  council  issued,  giving  effect  to  the 
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law,  and  that  order  in  council  appears  at  pp.  230  and  231  of  the 
British  Appendix.  Perhaps  I  should  not  have  described  it  as  an 
order  in  council.  It  was  in  the  form  of  a  report  of  a  committee  of 
the  Privy  Council,  approved  by  the  Governor-General.  I  do  not 
know  whether  that  should  properly  be  called  an  order  in  council 
or  not. 

Sir  Charles  Fitzpatrick:  When  it  is  once  approved,  it  be¬ 
comes  an  order  in  council. 

Senator  Root:  Very  well,  then;  I  will  revert  to  my 
description. 

At  the  end  of  p.  230  of  the  British  Case  Appendix,  I  read: 

“The  Committee  having  had  under  consideration  the  reports  of  the 
Minister  of  Marine  and  Fisheries,  dated  respectively  the  15th  and  20th  ult., 
in  connection  with  certain  despatches  from  Lord  Granville,  on  the  subject 
of  protecting  the  fisheries  of  Canada,  beg  to  recommend: 

“That  the  system  of  granting  fishing  licenses  to  foreign  vessels,  under 
the  Act  31  Vic.,  c.  61,  be  discontinued,  and  that,  henceforth,  foreign  fishermen 
be  not  permitted  to  fish  in  the  waters  of  Canada.” 

The  Tribunal  will  perceive  that  in  that  order  in  council  they 
omitted  the  limitation  which  the  statute  contained;  and  when  this 
statute  was  sent  to  the  government  of  the  United  States,  it  was 
sent  with  the  order  in  council.  The  correspondence  appears  at 
pp.  580  and  581  of  the  American  Appendix. 

Mr.  Thornton  —  Sir  Edward  Thornton  by  that  time,  I  think  - 
sends  to  Mr.  Fish,  in  a  note  of  the  14th  April,  1870,  a  copy  of  a 
despatch  from  the  Governor-General  of  Canada,  at  the  top  of  p.  580 
of  the  American  Appendix.  In  that  despatch  is  a  statement  of 
the  provisions  of  the  Act  of  1868  to  which  I  have  referred,  and  also 
a  statement  of  the  order  in  council  to  which  I  have  referred,  quoting 
the  terms  of  the  order  in  council  —  not  quoting  the  limitation  in 
the  Act,  but  quoting  the  words  of  the  order:  “that  henceforth  all 
foreign  fishermen  shall  be  prevented  from  fishing  in  the  waters  of 
Canada.”  And  thereupon  Mr.  Fish  writes  back  to  Mr.  Thornton 
a  letter  which  appears  on  p.  581,  dated  the  21st  April,  1870, 
acknowledges  the  receipt  of  this  statute  and  this  order  in  council, 
and  calls  attention  to  the  fact  that  the  language  of  the  order  in 
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council  would  appear  to  be  broad  enough  to  cover  the  treaty 
coast. 

Judge  Gray:  The  treaty  coasts  of  Canada? 

Senator  Root:  The  treaty  coasts  of  Canada. 

Mr.  Fish  says,  after  acknowledging  the  receipt  of  the  note  of 
Mr.  Thornton: 

“I  must  invite  your  attention  and  that  of  Her  Majesty’s  authorities  to 
the  first  paragraph  of  the  order  in  council  of  the  8th  of  January  last,  as  quoted 
in  the  memorandum  of  the  Prime  Minister  of  the  Dominion  of  Canada,  accom¬ 
panying  the  despatch  of  his  excellency  the  Governor  General,  which  paragraph 
is  in  the  following  language,  to  wit: 

“That  the  system  of  granting  fishing  license  to  foreign  vessels,  under  the 
Act  31  Vic.,  cap.  61,  be  discontinued,  and  that  henceforth  all  foreign  fishermen 
be  prevented  from  fishing  in  the  waters  of  Canada. 

“The  words  underscored  seem  to  contemplate  an  interference  with 
rights  guaranteed  to  the  United  States  under  the  first  article  of  the  treaty 
of  1818,  which  secures  to  American  fishermen  the  right  of  fishing  in  cer¬ 
tain  waters  which  are  understood  to  be  claimed  at  present  as  belonging  to 
Canada.” 

Mr.  Thornton  writes  back  to  Mr.  Fish  a  letter  on  the  same 
page  (581  of  the  United  States  Case  Appendix),  acknowledging 
Mr.  Fish’s  note  and  saying: 

“I  am  forwarding  a  copy  of  your  note  to  the  Governor  General  of  Canada; 
but,  in  the  meantime,  I  beg  you  will  allow  me  to  express  my  conviction  that 
there  was  not  the  slightest  intention  in  issuing  the  above-mentioned  order, 
to  abridge  citizens  of  the  United  States  of  any  of  the  rights  to  which  they 
are  entitled  by  the  treaty  of  October  20,  1818,  and  which  are  tacitly  acknowl¬ 
edged  in  the  Canadian  law  of  May  22,  1868,  a  copy  of  which  I  had  the  honor 
to  forward  to  you  in  my  note  of  the  14th  instant.” 

Subsequently  these  were  sent,  and  on  pp.  587  and  588  may  be 
found  communications  which  straighten  out  the  whole  question 
in  accordance  with  Mr.  Thornton’s  assurance. 

On  p.  587  is  a  further  letter  from  Mr.  Thornton  to  Mr.  Davis, 
the  Assistant  Secretary  of  State,  enclosing  a  copy  of  a  despatch  from 
the  Governor-General  of  Canada,  to  whose  attention  this  question 
raised  by  Mr.  Fish  had  been  brought;  and  the  Governor- General 
of  Canada,  it  appears  on  this  same  p.  587,  had  sent  to  Mr.  Thornton 
a  report  of  the  Minister  of  Marine  of  Canada,  and  that  report 
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appears  on  p.  588,  together  with  a  report  of  a  committee  of  the 
Privy  Council  of  Canada. 

The  Minister  of  Marine  says  in  his  report  of  28th  April,  which 
was  thus  passed  on  to  Mr.  Fish,  and  which  appears  on  p.  588: 

“that  the  wording  of  the  minute  of  council  referred  to  clearly  shows,  by 
providing  for  the  prevention  of  ‘ illegal  encroachment  by  foreigners’  on  the 
inshore  fisheries  of  Canada,  that  the  Canadian  Government  never  contem¬ 
plated  any  interference  with  rights  secured  to  United  States  citizens  by  the 
treaty  in  question  between  the  British  and  American  Governments.” 

And  towards  the  foot  of  that  report,  on  p.  589,  he  says  that  the 
terms 

“in  any  case  they  could  apply  only  to  those  waters  within  which  our  ‘in-shore 
fisheries’  are  situated,  and  in  which  neither  American  nor  other  foreign  sub¬ 
jects  have  any  legal  right  to  fish.” 

So  it  appears  that  the  broad  words  of  the  order  in  council  were 
inadvertent  in  extending  beyond  the  carefully  limited  terms  of 
the  treaty  under  which  the  order  was  issued ;  and  we  have  here  the 
most  explicit  and  binding  assurance  to  Mr.  Fish  that  the  statute 
and  the  order  in  council  were  both  confined  —  or  perhaps  I  should 
say  that  the  order  in  council  was  subject  to  the  same  limits  that  the 
statute  expressed,  confining  the  operation  of  both  to  the  waters  of 
Canada  not  included  within  the  grant  of  fishing  rights  by  the  treaty 
of  1818. 

Then  it  is,  after  receiving  this  assurance,  having  this  question 
resolved,  that  Mr.  Fish  sent  to  Mr.  Boutwell  a  letter  requesting 
him  to  issue  a  circular  calling  attention  to  this  statute  and  order, 
and  guarding  against  penalties  respecting  inshore  fisheries  not  open 
to  fishermen  of  the  United  States  under  the  fishing  grant  of  the 
treaty  of  1818. 

Under  that,  Mr.  Boutwell  issued  the  circular  to  which  I  have 
referred.  And  it  so  happened  that  along  about  that  time  there  was 
an  amendment  passed  by  the  Canadian  Parliament  to  this  Act  of 
1868.  On  the  20th  of  May,  1870,  Mr.  Thornton  sent  a  little  note 
to  Mr.  Fish,  which  appears  on  page  589  of  the  United  States  Case 
Appendix,  saying: 

“With  reference  to  my  note  of  the  14th  ultimo  to  the  Secretary  of  State, 
in  which  I  forwarded  to  him  a  copy  of  the  Canadian  act  respecting  fishing 
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by  foreign  vessels,  of  the  22nd  of  May,  1868,  I  have  now  the  honor  to  enclose 
a  further  law  of  the  12  th  instant,  repealing  the  third  section  of  the  above- 
mentioned  act.” 

The  act  to  which  Mr.  Thornton  refers  appears  on  p.  136  of  the 
American  Appendix,  and  the  language  which  it  repeals  is : 

“Any  one  of  such  officers  or  persons  as  are  above-mentioned,  may  bring 
any  ship,  vessel  or  boat,  being  within  any  harbor  in  Canada,  or  hovering 
(in  British  waters)  within  three  marine  miles  of  any  of  the  coasts,  bays,”  etc. 

Judge  Gray:  It  does  not  repeal  that,  does  it,  Mr.  Root  ?  That 
is  a  substitute. 

Senator  Root:  Yes,  that  is  the  substitute.  The  section  which 
it  repeals  runs: 

“If  such  ship,  vessel  or  boat  be  bound  elsewhere,  and  shall  continue 
within  such  harbor  or  so  hovering  for  twenty-four  hours  after  the  Master 
shall  have  been  required  to  depart,  any  one  of  such  officers,  or  persons,  as 
are  above-mentioned  may  bring  such  ship,  vessel  or  boat  into  port,”  etc. 

That  appears  on  p.  133  of  the  American  Appendix. 

Judge  Gray:  Yes. 

The  President:  The  change  is  that  the  requisite  that  the 
master  was  required  to  depart  has  been  left  out  ? 

Senator  Root:  Yes. 

The  President:  That  is  the  difference  between  the  two  Acts? 

Senator  Root:  Yes;  it  is  a  little  more  stringent. 

The  President:  A  little  more  stringent? 

Senator  Root:  It  is  a  little  more  stringent,  and  does  not  give 
them  quite  so  much  opportunity  for  notice. 

The  President:  It  is  much  more  stringent,  yes. 

Senator  Root:  That  having  been  received  from  Mr.  Thornton, 
and,  of  course,  being  an  amendment  of  the  original  statute,  subject 
to  all  the  limitations  of  the  original  statute,  it  was  handed  over 
to  Mr.  Boutwell,  and  Mr.  Boutwell  issued  a  new  circular  which 
included  a  reference  to  that  amendatory  statute,  together  with  the 
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original  statute  of  1868.  That  new  circular  is  to  be  found  in  the 
British  Case  Appendix  at  p.  237  and  in  that  new  circular  he 
included  this  sentence: 

“Fishermen  of  the  United  States  are  bound  to  respect  the  British  laws 
and  regulations  for  the  regulation  and  preservation  of  the  fisheries  to  the 
same  extent  to  which  they  are  applicable  to  British  or  Canadian  fishermen.” 

Then  he  goes  on  to  recite  the  Act  of  1868  again,  and  the  Act  of 
May,  1870,  which  amended  it,  by  making  the  third  section  more 
stringent;  and  he  also  inserts  this  clause,  which  is  in  italics  in  the 
copy  in  the  British  Case  Appendix  on  p.  238: 

“It  will  be  observed,  that  the  warning  formerly  given  is  not  required 
under  the  amended  Act,  but  that  vessels  are  liable  to  seizure  without  such 
warning.” 

Well,  now  is  it  not  plain  that  the  whole  subject-matter  to  which 
the  circular  related  was  the  non-treaty  coast,  and  that  it  had  no 
reference  whatever  to  the  treaty  coast  ?  That  the  regulations  for 
the  preservation  of  the  Canadian  fisheries,  which  the  fishermen  of 
the  United  States  were  said  by  Mr.  Boutwell  to  be  bound  to  respect 
to  the  same  extent  to  which  they  are  applicable  to  British  or 
Canadian  fishermen,  are  the  regulations  in  force  and  effect  prescribed 
by  these  statutes  for  the  preservation  of  the  fisheries  on  the  non¬ 
treaty  coast  to  which  the  circular  related,  and  in  which  he  desired 
to  warn  American  fishermen  against  incurring  the  penalties  of 
these  statutes  which  related  to  the  non-treaty  coast,  and  only  to 
the  non-treaty  coast.  These  statutes  were  statutes  for  the  preser¬ 
vation  of  their  fisheries.  They  were  statutes  to  prevent  American 
fishing  vessels  coming  in  under  the  color  of  the  right  of  shelter 
and  repairs,  and  wood  and  water,  and  taking  without  leave  or 
license,  by  device  and  deceit,  the  benefit  of  the  Canadian  fisheries 
away  from  the  Canadians.  Those  statutes  were  binding  upon  our 
fishermen. 

Judge  Gray:  Would  they  or  would  they  not  have  been  binding 
if  they  had  not  referred  to  the  preservation  of  the  fisheries?  If 
they  had  been  merely  acts  of  exclusion? 

Senator  Root:  Unless  they  excluded  in  contravention  of  the 
four  purposes;  except  within  the  limits  of  the  treaty  right  to  enter 
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for  those  four  purposes  on  what  we  call  the  non-treaty  coast,  all 
those  laws  were  binding  upon  the  Americans  who  went  in  there,  of 
course. 

Now,  to  take  a  circular  issued  with  express  reference  to  one 
thing,  limited  in  express  terms  to  one  thing,  take  the  language  of 
it  and  carry  it  over  and  apply  it  to  something  else,  cannot  add 
much  strength  to  a  case. 

The  President:  And  American  fishermen  fishing  in  these 
waters  without  violating  any  of  these  regulations  for  the  preserva¬ 
tion  of  the  fisheries  would  be  punishable  for  the  act  of  fishing  itself, 
without  having  violated  any  of  the  acts  concerning  the  preservation 
of  the  fisheries  ?  Would  the  boat  of  an  American  fisherman  have 
been  forfeited  if  he  had  fished  in  non-treaty  waters,  without  having 
violated  any  one  of  these  regulations  ? 

Senator  Root  :  He  could  not  fish  in  non- treaty  waters  without 
violating. 

The  President:  Yes,  but  if  he  did? 

Senator  Root:  Fishing  would  be  a  violation. 

The  President:  Fishing  would  be  a  violation,  yes.  Without 
violation  of  regulations  and  with  violation  would  be  slightly  dif¬ 
ferent,  I  think,  in  that  case.  The  principal  offense  would  be  the 
fishing. 

Senator  Root:  Yes,  but  that  of  itself  would  be  a  violation. 

The  President:  That  of  itself  would  have  been  a  violation. 
Therefore  it  would  not  have  been  necessary  to  have  a  penalty 
attached  to  fishing,  under  certain  circumstances,  because  the  fish¬ 
ing  itself  would  have  been  punishable. 

Senator  Root:  Certainly,  fishing  itself  would  be  punishable. 
There  were  provisions  relating  to  boats  “preparing  to  fish”  as 
leading  so  directly  to  the  act  itself  as  to  amount  to  a  substantive 
offense  in  itself.  We  may  readily  conceive  quite  appropriate  regu¬ 
lations  to  prevent  the  privilege  of  shelter,  repair,  wood,  and  water, 
from  being  abused  by  fishing;  regulations  quite  consistent  with 
those,  but  necessary  to  prevent  the  abuse,  and  designed  for  that 
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purpose;  regulations  not  in  themselves  pointing  to  fishing.  So 
that  there  might  well  be  regulations  which  might  be  violated  by 
American  fishermen  on  the  non-treaty  coast  —  regulations  appro¬ 
priate  and  necessary  to  prevent  an  abuse,  and  designed  for  the 
protection  of  the  fisheries,  and  by  which  they  would  be  bound. 

I  do  not  suppose  Mr.  Boutwell  refined  about  it  as  much  as  we 
may  in  discussing  it,  but  what  he  was  talking  about  was  regulation 
on  that  non-treaty  coast.  That  is  perfectly  clear.  And  it  is 
perfectly  clear  there  were  provisions  designed  for  the  preservation 
of  the  fisheries  answering  to  this  description : 

“Fishermen  of  the  United  States  are  bound  to  respect  the  British  laws 
and  regulations  for  the  preservation  of  the  fisheries  to  the  same  extent  as 
they  are  applicable  to  Canadian  fishermen.” 

Speaking  only  of  the  non-treaty  coast.  That  is  quite  a  reasonable 
proposition,  and  not  anything  inapplicable  to  the  non-treaty  coast. 

So  that  I  think  the  Boutwell  circular  goes  with  the  Marcy 
circular  and  the  Cardwell  letter,  and  there  is  nothing  left  at  all  of 
the  Boutwell  circular,  for  nowhere  on  either  side  in  any  transaction, 
letter,  or  reported  interview,  or  written  or  printed  matter,  is  there 
any  expression  of  opinion  of  any  kind  regarding  the  rights  and 
powers  of  the  respective  parties,  or  their  subjects  or  inhabitants 
upon  the  treaty  coast. 

As  to  the  Marcy  circular  and  as  to  the  Cardwell  letter  there  is 
nothing  to  be  said,  except  that  in  each  case  a  British  official,  not 
of  the  Foreign  Office  and  not  charged  with  interpreting  the  position 
of  the  government  of  Great  Britain  upon  an  international  question, 
expressed  an  opinion  involving  the  natural  assumption  that  British 
law  was  supreme  in  British  territory,  without  adverting  to  any 
question  of  distinction  between  the  general  jurisdiction  and  juris¬ 
diction  over  fishery,  and  without  any  consideration  or  study  or 
discussion  of  the  subject  of  the  scope  or  the  power  and  authority 
under  the  treaty  of  1818.  One  of  those  opinions  was  expressed  by 
Mr.  Cardwell  in  1866;  another  was  expressed  by  the  British  Min¬ 
ister  and  Lord  Clarendon  in  1855.  They  were  both  completely  dis¬ 
posed  of  when  the  governments  themselves,  through  their  authorized 
representatives,  their  foreign  offices,  took  up  and  considered  and 
dealt  formally  and  authoritatively  with  the  question  of  the  rights 
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and  powers  created  by  the  treaty  of  1818,  both  in  the  correspondence 
and  action  regarding  the  Newfoundland  legislation  of  1873  and 
1874  and  in  the  Evarts-Salisbury  correspondence  of  1878,  1879, 
and  1880. 

So  it  rests,  that  for  sixty-two  years  after  this  treaty  of  1818 
was  made,  there  was  no  position  taken  by  the  government  of  Great 
Britain  that  involved  the  assertion  of  a  right  to  alter,  or  modify, 
or  limit,  or  restrain  the  discretion  of  the  United  States  in  determin¬ 
ing  the  time  and  manner  in  which  the  liberty  to  fish  should  be 
exercised. 

On  the  contrary,  time  after  time  the  government  of  Great 
Britain,  by  its  authorized  representatives,  assented  to  and  asserted 
and  based  its  argument  and  position  upon  the  non-existence  of  any 
such  right  on  the  part  of  Great  Britain  and  the  existence  of  a 
discretion  on  the  part  of  the  United  States;  and  it  rests,  that  for 
thirty-seven  years  after  the  treaty  was  made,  no  British  official, 
however  casually,  ever  expressed  a  doubt  or  question  regarding 
the  right  of  the  United  States  to  exercise  its  own  discretion  in 
determining  the  implements  it  should  use  in  taking  fish  on  the 
treaty  coast,  and  the  times  when  it  should  take  the  fish. 

Now,  I  want  to  group  together  four  expressions  upon  this 
subject  which  have  occurred  in  the  transactions  which  I  have  been 
detailing,  but  which  have  necessarily  been  presented  at  widely 
separated  points  in  my  argument. 

First,  Lord  Bathurst,  in  the  paper  which  formed  the  basis  of 
the  negotiation  in  1815,  described  the  American  right  under  the 
treaty  of  1783  as  the  claim  of  an  independent  state  to  occupy  and 
use  at  its  discretion  any  portion  of  the  territory  of  another. 

Sir  Charles  Fitzpatrick:  Just  for  convenience,  will  you  give 
the  page? 

Senator  Root:  Page  274  of  the  American  Appendix.  And, 
I  will  observe  there,  that  while  it  is  true,  as  Chief  Justice  Fitz¬ 
patrick  observed  yesterday,  that  Lord  Bathurst  is  speaking  with 
reference  to  the  prior  letter  to  Mr.  Adams,  which  he  is  answering, 
it  is  not  Mr.  Adams’s  characterizing  of  the  right  which  is  expressed 
here,  it  is  Lord  Bathurst’s  characterizing  of  the  right.  Mr.  Adams 
had  claimed  that  the  rights  of  the  United  States  under  the  treaty 
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or  1783  —  which  they  have  been  enjoying  since  the  treaty  of  1783  — 
were  rights  of  original  possession,  rights  which  they  had  indepen¬ 
dently  of  the  treaty,  and  for  the  purpose  of  controverting  that 
claim.  Lord  Bathurst  states  what  the  right  is,  declaring  that  it 
can  rest  only  in  conventional  stipulation : 

“The  claim  of  an  independent  state  to  occupy  and  use  at  its  discretion 
any  portion  of  the  territory  of  another.” 

And  he  says: 

“  It  is  unnecessary  to  inquire  into  the  motives  which  might  have  origi¬ 
nally  influenced  Great  Britain  in  conceding  such  liberties  to  the  United 
States.” 

Those  are  the  liberties  that  were  conceded,  according  to  Lord 
Bathurst,  the  liberties  he  has  described,  the  liberty  of  an  indepen¬ 
dent  state  to  occupy  and  use  at  its  discretion  a  portion  of  the  terri¬ 
tory.  He  says:  It  is  unnecessary  to  inquire  what  influenced  Great 
Britain  in  conceding  such  liberties,  and  whether  the  other  articles 
of  the  treaty  did  or  did  not  in  fact  afford  an  equivalent  for  them, 
describing  what  was  in  fact  done.  This  liberty  is  a  liberty  which 
was  conceded,  and  it  is  unnecessary  to  inquire  whether  the  treaty 
contained  adequate  compensation  for  them,  and  the  liberty  is  that 
of  an  independent  state  to  occupy  and  use  at  its  discretion  the 
territory  of  another. 

Second,  the  description  by  Lord  Malmesbury,  in  1852,  where  he, 
Secretary  of  State  of  Great  Britain,  as  Lord  Bathurst  was  at  the 
time  of  his  letter  (p.  519,  American  Appendix),  describes  our  right 
in  these  words: 

“The  rights  are  laid  down  in  the  treaty  of  1818,  as  quoted  by  Mr.  Webster; 
that  is,  undoubted  and  unlimited  privileges  of  fishing  in  certain  places  were 
thereby  given  by  Great  Britain  to  the  inhabitants  of  the  United  States.” 

Undoubted  and  unlimited  privileges  of  fishing. 

The  expression  of  the  Legislature  of  Newfoundland  in  the  request 
for  a  supplementary  protocol  which  should  make  the  proviso  of  the 
Newfoundland  Act  of  1873  operative,  upon  the  acceptance  of  the 
treaty  of  1871,  when  Sir  Edward  Thornton,  the  British  Minister, 
speaking  at  the  instance  of  the  government  of  Newfoundland,  in 
his  letter  of  the  20th  June,  1873  (p.  196  of  the  American  Counter- 
Case  Appendix),  declares  that  that  proviso,  which  in  terms  reserves 
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to  Newfoundland  the  right  of  regulating  the  time  and  manner  of 
prosecuting  the  fisheries,  had  reference  to  the  time  for  the  prose¬ 
cution  of  the  herring  fishery  on  the  west  coast  of  Newfoundland, 
and  was  merely  intended  to  place  citizens  of  the  United  States  on 
the  same  footing  with  Her  Majesty’s  subjects  in  that  particular, 
so  that  the  same  rules  and  regulations  imposed  upon  Newfoundland 
fishermen  with  regard  to  that  fishery  might  also  be  observed  by 
American  fishermen. 

The  expression  of  Lord  Salisbury,  another  great  Secretary  of 
State  for  Foreign  Affairs,  appears  in  the  United  States  Case  Appen¬ 
dix  at  p.  684,  in  his  often-quoted  letter  of  the  3rd  April,  1880,  where 
he  bases  his  argument  for  the  rejection  of  the  American  claim  for 
damages  upon  this  proposition  as  to  the  treaty  of  1818  and  the 
treaty  of  1871.  I  read  his  words: 

“Thus  whilst  absolute  freedom  in  the  matter  of  fishing  in  territorial 
waters  is  granted,  the  right  to  use  the  shore  for  four  specified  purposes  alone 
is  mentioned  in  the  treaty  articles.” 

“The  right  of  an  independent  nation  to  use  the  territory  of 
Great  Britain  at  its  discretion,”  “the  unlimited  right  of  fishing,” 
“absolute  freedom  in  the  matter  of  fishing.”  Those  are  the  words 
of  three  great  British  Secretaries  of  State  for  Foreign  Affairs,  used 
in  describing  the  American  right  for  the  purpose  of  passing  upon  the 
character  of  the  right,  and  stating  the  position  that  Great  Britain 
was  taking  in  controversies  with  the  United  States. 

And  those  descriptions  of  the  character  of  the  American  right 
are  in  consonance  with  the  rules  of  construction  that  obtain  in 
England  and  America,  and  I  believe  obtain  throughout  the  civilized 
world,  for  it  is  the  law,  and  it  was  then  the  law,  that  where  by 
grant  or  by  deed  or  contract  a  right  is  given  by  one  to  another  to 
do  a  thing  which  involves  the  exercise  of  discretion  as  to  time  when 
and  manner  in  which  it  shall  be  done,  and  there  is  silence  as  to  who 
shall  exercise  the  discretion,  the  discretion  is  vested  in  the  person 
who  has  to  do  the  thing.  And  this  is  the  law  of  England  and  the 
law  of  America  and,  while  I  speak  with  the  greatest  diffidence  in 
the  presence  of  gentlemen  who  have  wide  experience  of  the  systems 
of  law  under  which  I  have  not  lived,  I  believe  it  to  be  the  universal 
law,  for  it  was  the  law  of  Rome.  The  grant  of  an  iter  or  a  via  under 
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the  Roman  law  gave  to  the  grantee  the  right  to  say  where  he  should 
layout  his  path  or  his  road;  subject  always  to  the  rule  of  common 
sense,  that  he  must  not  exercise  his  discretion  in  a  way  unnecessarily 
and  burdensomely  to  injure. 

These  great  and  authorized  representatives  of  Great  Britain 
were  without  question  applying  to  the  construction  of  this  grant 
the  ordinary  and  natural  rule  of  construction.  They  might  well 
have  added,  and  to  support  the  view  they  took,  the  view  the  British 
Government  took  for  sixty-two  years  after  this  treaty  was  made, 
the  view  the  makers  of  the  treaty  took,  and  we  may  add  another 
principle  of  construction  which  is  binding  upon  us;  that  we  must 
construe  the  grant  of  a  deed  or  a  contract  in  such  a  way  as  to  make 
it  effective,  and  we  are  not  at  liberty  to  construe  it  in  such  a  way 
as  to  destroy  the  grant;  and  to  construe  this  grant  now  upon  this 
new  and  latter-day  theory,  to  construe  this  grant  in  such  a  way  as 
to  reverse  the  ordinary  application  of  the  canon  of  construction, 
and  to  carry  the  discretion,  not  to  the  person  who  has  to  do  the  act, 
but  to  the  person  who  has  granted  the  right  to  do  the  act,  and  make 
the  exercise  of  the  right  subject  to  the  power  of  the  grantor  of  the 
right,  in  its  uncontrolled  judgment,  to  limit  and  restrain,  is  making 
it  bear  in  its  own  breast  the  seeds  of  its  own  destruction. 

We  may  add  to  the  support  of  the  British  position  in  all  that 
long  period  before  the  pressure  of  the  Newfoundland  trader  began 
to  warp  the  expression  and  the  action  of  British  statesmen  —  we 
may  add  in  support  of  that  earlier  position  the  rule  that  the  words 
of  a  grant  by  deed  or  contract  are  to  be  construed  in  the  sense  in 
which  the  grantor  had  reason  to  believe  the  grantee  understood 
them,  a  rule  of  morality,  a  rule  of  good  faith  and  honor;  and  here, 
without  contradiction,  is  the  evidence  as  to  how  the  grantee  of  1818 
understood  this  grant  in  the  statement  of  Mr.  Gallatin,  which  stated 
that  the  right  was  regarded  as  what  the  French  civilians  call  a 
servitude. 

When  we  attempt  to  read  into  this  grant,  contrary  to  the 
accepted  principles  of  construction,  contrary  to  the  construction 
of  the  makers  and  the  construction  of  the  two  countries,  a  right  of 
the  grantor  to  modify  and  change,  to  what  do  we  appeal?  To 
nothing  but  the  fact  that  Great  Britain  is  sovereign  there,  and  that 
from  the  fact  of  sovereignty  must  be  implied  the  right  to  control. 
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Did  anyone  ever  hear  of  applying  such  a  rule  to  the  powers  of 
ownership  ?  If  an  owner  of  land  grant  to  another  the  right  to  make 
use  of  the  land  to  the  extent  of  the  use  granted,  he  excludes  the 
exercise  of  his  powers  of  ownership.  Did  anyone  ever  hear  of  a 
claim  that  he  could  regulate,  modify,  or  restrict  the  exercise  of  the 
right  granted  because  he  was  the  owner  ?  He  may  think  it  is  for 
the  common  benefit  that  the  right  that  he  has  granted  may  be 
restricted  and  modified;  but  did  anyone  ever  hear  that  because 
he  was  the  owner  he  alone  was  entitled  to  judge?  Common  sense 
says  that  when  a  nation  grants  to  another  nation  a  right  to  be 
exercised  in  its  territory  the  grant  puts  a  limitation  upon  the  sov¬ 
ereignty,  which  limitation  goes  as  far  as  the  grant  does,  and  there 
is  no  room  within  the  limit  of  the  grant  for  an  implication  arising 
from  the  fact  of  sovereignty. 

Now,  I  have  argued  Question  No.  1  in  the  main  upon  the 
proposition  that  the  grant  of  the  treaty  of  1818,  being  a  grant  to  an 
independent  nation,  there  was,  by  the  controlling,  or  one  of  the 
controlling,  features  of  the  grant,  carried  into  it  by  the  use  of  the 
word  “forever,”  the  conveyance  of  a  real  right.  I  have  argued  that 
the  Tribunal  was  bound  to  give  effect  to  that  dominant  feature  of 
the  grant,  and  could  give  effect  to  it  only  by  treating  it  as  a  real 
right,  because  mere  obligatory  rights  end  with  war  and  end  with  a 
change  of  sovereignty.  But  that  position,  while,  in  the  judgment  of 
counsel  for  the  United  States,  it  is  a  true  and  sound  position,  is  not 
necessary  to  reach  the  result  with  which  the  Tribunal  has  to  deal 
now  and  here.  So  long  as  the  contract  exists,  whether  it  be  a  real 
right  that  is  created  or  an  obligation,  as  I  have  already  observed 
incidentally,  the  Tribunal  must  treat  it  as  binding  and  enforce  the 
limitations  which  it  imposes  upon  the  exercise  of  the  sovereignty 
of  Great  Britain. 

There  is  this  difference  between  the  results  which  would  follow 
from  treating  this  right  that  passed  to  the  United  States  by  the 
ratification  of  the  treaty  of  1818  as  a  real  right,  on  the  one  hand, 
and  treating  it  as  an  obligation  in  terms  perpetual  on  the  part  of 
Great  Britain  on  the  other  hand.  The  first  difference  in  the 
nature  of  the  right  is  that  in  the  first  view  the  treaty  would  be 
deemed  to  take  out  from  Great  Britain  a  fragment  of  her  sovereignty 
itself,  and  from  that  it  would  follow  as  a  logical  conclusion  that 
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Great  Britain  could  not  order,  regulate,  control,  limit,  or  restrict 
the  right  that  had  passed  to  us  because  it  was  not  hers. 

Sir  Charles  Fitzpatrick:  The  property  had  passed  from  her? 

Senator  Root:  It  had  passed.  She  had  no  more  right  to  do 
that  than  one  would  have  the  right  to  continue  ordering  any  piece 
of  property  that  he  had  conveyed  away.  On  the  other  hand,  if 
this  is  to  be  regarded  as  not  creating  a  real  right,  but  as  creating 
an  obligation,  Great  Britain  is  prevented  from  exercising  control, 
limitation,  or  restriction  over  the  right  which  passed  by  her  obliga¬ 
tion,  and  therefore  the  obligation  is  such  that  it  excludes  her  from 
doing  that  thing.  We  are  all  agreed  that  the  contract,  whether 
creating  a  real  or  an  obligatory  right,  did  limit  British  sovereignty. 
Great  Britain,  by  her  Attorney-General,  quotes  the  words  of  Lord 
Salisbury,  in  which  he  says  that: 

“British  sovereignty,  as  regards  those  waters,  is  limited  in  its  scope  by 
the  engagements  of  the  Treaty  of  Washington,  which  cannot  be  modified 
or  affected  by  any  municipal  legislation.” 

And  the  Attorney- General  says: 

“That  is  the  position  we  take  to-day.” 

He  further  says: 

“I  cannot  anticipate  that  .with  regard  to  these  principles  any  difference 
will  be  found  to  exist  between  the  views  of  the  two  governments.” 

The  Attorney-General  says  further  in  his  argument  that: 

“That  right  of  exclusion  is  a  sovereign  right,  and  the  right  is  limited, 
in  fact  quod  particular  persons  it  is  abandoned;  I  limit  my  sovereignty  to 
the  extent  of  saying  I  will  not  exclude  you. 

“Judge  Gray:  Then  it  becomes,  in  that  view  of  it,  confining  yourself 
to  what  you  have  just  said,  a  question  of  the  extent  of  the  limitation  upon 
sovereign  power? 

“Sir  William  Robson:  Yes.  Of  course  every  contract  is  a  limitation, 
as  I  have  so  frequently  said.” 

He  says  further: 

“They”  — 


the  United  States  — • 
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“want  something  more  than  mere  restriction  of  sovereignty.  They  want 
to  have  it  established  that  when  a  United  States  inhabitant  comes  in,  not 
merely  is  the  sovereign  right  of  Great  Britain  restricted  to  the  extent  that 
it  cannot  put  him  out,  but  they  say  it  cannot  govern  him  when  he  is  there 
in  the  exercise  of  his  right.” 

So,  we  are  all  agreed  and  it  is  to  be  taken  as  a  law  of  this  case 
that  this  contract,  whether  it  be  a  real  right,  in  our  view,  or  whether 
it  be  obligatory,  in  the  view  of  Great  Britain,  does  restrict  the 
sovereignty  of  Great  Britain. 

Now,  there  is  a  restriction  of  sovereignty,  and  from  that  restric¬ 
tion  follows  a  binding  obligation  which  limits  the  power  of  Great 
Britain  to  deal  with  the  right  which  she  has  contracted  away. 

There  is  a  second  difference  —  this  one  as  to  result.  If  this  be 
a  real  right,  as  we  think  it  is,  the  United  States  would  have  a  right 
of  control  over  the  conduct  of  its  citizens  in  the  exercise  of  the  real 
right  in  this  territoiy,  and  laws  made  to  govern  the  time  and 
manner  in  which  they  exercise  that  right  would  be  laws  which,  for 
their  validity,  required  the  assent  of  the  United  States.  They 
would  be  invalid,  as  affecting  its  citizens,  but  for  the  assent  of  the 
United  States.  The  law-making  power  of  Great  Britain  would  not 
be  “competent,”  to  use  Lord  Salisbury’s  language,  to  make  what 
would  be  a  law  binding  upon  the  citizens  of  the  United  States  with¬ 
out  the  assent  of  the  United  States,  as  an  element  in  the  law  making. 

On  the  other  hand,  if  the  treaty  creates  an  obligatory  limit 
upon  Great  Britain,  if  the  limitation  of  her  sovereignty  is  a  limita¬ 
tion  created  by  perpetual  obligation,  and  if  the  exercise  of  the  sov¬ 
ereign  power  of  Great  Britain  in  that  territory  makes  a  law  which 
oversteps  the  limit  of  her  obligation,  which  she  was  bound  in  the 
contract  not  to  make,  that  is  a  wrongful  exercise  of  her  sovereignty, 
from  which  this  Tribunal  is  bound,  if  it  can  see  it,  to  restrain  her, 
because  this  Tribunal  is  to  enforce  the  obligation  wherever  the 
obligation  is.  I  hope  I  make  the  distinction  clear. 

The  President:  Very  clear. 

Senator  Root:  The  practical  result  would  be  that  if  you  say 
this  is  an  obligation  which  prevents  Great  Britain  from  rightfully 
making  certain  laws,  then,  while  Great  Britain  would  have  the 
sovereign  power  to  make  the  laws,  she  would  be  precluded  by 
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your  award  from  making  them,  or  putting  them  into  force,  until 
she  had  got  the  concurrence  of  the  United  States  in  their  being 
reasonable,  fair,  necessary,  and  proper  for  the  regulation  of  the 
common  right.  But  so  long  as  no  war  has  intervened  to  put  an 
end  to  this  right,  so  long  as  no  change  of  sovereignty  has  come, 
while  Great  Britain  is  sovereign,  the  parties  stand  as  they  stood 
when  the  treaty  was  made,  and  you  reach  the  same  practical 
result,  with  the  exception  of  the  distinction  which  I  have  just  made. 

Sir  Charles  Fitzpatrick:  The  difficulty,  Mr.  Root,  with 
regard  to  assent  is  that  I  cannot  understand  how,  constitutionally, 
the  assent  of  the  government  of  the  United  States  could  give 
effect  to  British  legislation.  As  to  your  second  proposition,  I 
think  there  is  a  great  deal  to  be  said  in  favor  of  it,  at  all  events; 
but  as  to  the  other  question,  I  do  not  quite  understand  how  your 
assent  could  give  effect  to  British  legislation.  I  think  your  theory 
would  drive  you  necessarily  to  the  conclusion  that  if  the  United 
States  were  to  exercise  its  right,  on  the  assumption  that  sovereignty 
had  been  parted  with,  you  would  be  the  sole  arbiter,  the  sole  judge 
of  the  action  of  your  own  citizens  with  respect  to  the  exercise  of 
the  treaty  right  in  British  waters.  I  think  that  is  the  logical  con¬ 
clusion,  and  in  the  Constitution  of  the  United  States  you  might 
find  some  difficulties. 

Senator  Root:  I  see  that  very  probably  there  will  be  constitu¬ 
tional  difficulties,  but  we  have  to  treat  this  case  upon  the  theory 
that  this  treaty  is  a  valid  treaty,  and  that  it  is  constitutionally 
valid. 

Sir  Charles  Fitzpatrick:  It  is  not  as  to  the  constitutional 
validity  of  the  treaty,  but  it  is  as  to  the  constitutional  exercise  of 
your  assent. 

Senator  Root:  Perhaps  I  do  not  quite  catch  your  meaning. 

Sir  Charles  Fitzpatrick:  However,  I  do  not  think  it  is  very 
important,  in  view  of  your  second  position.  In  view  of  your  second 
position,  I  do  not  think  we  need  trouble  ourselves  about  assent. 

Senator  Root:  The  practical  result  you  reach  now  would  be 
the  same,  although  you  would  reach  it  by  a  little  different  process 
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of  reasoning.  I  do  not  think  we  need  trouble  ourselves  where  this 
iter  or  via  goes. 

Sir  Charles  Fitzpatrick:  Except  that  the  iter  and  viator 
must  go  where  the  grantor  stipulates  —  with  all  due  deference. 

Senator  Root:  They  must  go  to  a  point,  if  a  point  is  prescribed. 
They  must  go  where  the  grantor  stipulates,  if  the  grantor  settles 
it  in  the  grant.  They  must  go  where  the  contract  provides,  if 
the  contractor  settles  it  in  the  contract. 

Sir  Charles  Fitzpatrick:  Yes. 

Senator  Root:  If  he  does  not  say  anything  about  it,  then  they 
must  go  where  the  person  who  is  to  do  the  going  settles  it  in  the 
exercise  of  his  discretion. 

Sir  Charles  Fitzpatrick:  And  it  is  not  to  be  settled  by  the 
person  who  is  to  suffer  the  burden? 

Senator  Root:  No.  You  cannot  drive  your  ox-team  along 
the  via  through  a  man’s  house;  you  must  not  make  the  burden 
unnecessarily  grievous,  but  the  discretion  is  in  the  person  who  does 
the  thing  unless  there  is  a  limit  put  in  the  contract. 

The  President:  In  that  respect  is  there  an  analogy  between  the 
position  of  the  private  proprietor  and  the  sovereign  of  a  state  in 
dealing  with  such  a  real  right?  The  private  proprietor  cannot 
decide  the  question  how  the  entitled  may  use  his  right  because 
he  consults  only  his  personal  interest,  whereas  the  sovereign  of  a 
state  has  to  consider  not  only  his  personal  interest,  but  the  interest 
of  a  large  community.  Is  the  position,  therefore,  of  the  private 
proprietor,  in  that  respect,  strictly  analogous  with  the  position  of 
the  sovereign  of  the  state  ? 

Senator  Root:  The  private  proprietor  may  have  a  large  family. 

The  President:  Of  course,  but  he  has  only  enlarged  individual 
interests. 

Senator  Root:  The  sovereign  of  the  state  is  the  community, 
and  the  interests  of  this  particular  kind  of  grant  are  diverse  interests, 
as  I  pointed  out  yesterday.  There  is  no  such  common  interest 
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that  the  proprietor  could  be  deemed  to  be  invested  with  a  trust 
to  be  exercised  impartially  and  judicially  for  the  benefit  of  both  of 
the  competing  classes. 

Now,  under  this  theory  of  obligation,  as  I  have  said,  it  is  agreed 
equally,  as  upon  the  theory  of  perpetual  right,  that  the  sovereignty 
of  Great  Britain  is  limited;  and  it  remains  that  there  can  be  no 
implied  reservation  of  the  rightful  exercise  of  the  sovereign  power 
of  Great  Britain  within  the  field  covered  by  the  grant,  because  the 
very  essential  purpose  of  the  grant  being  to  limit  the  rightful 
exercise  of  British  sovereignty  as  to  that  subject-matter,  the  exer¬ 
cise  of  the  sovereignty  is  excluded  just  so  far  as  the  grant  goes, 
and  when  the  terms  of  the  grant  have  been  read  no  limitation  can 
be  imposed  upon  them  derived  from  the  existence  of  the  sovereignty, 
or  the  nature  of  the  sovereignty,  which  it  was  the  purpose  of  the 
grant  to  limit  and  exclude  from  rightful  exercise. 

In  this  case  of  obligation,  as  in  the  case  of  real  right,  the  terms 
of  the  contract  control,  and  those  terms  cannot,  consistently  with 
the  contract,  be  subjected  to  the  exercise  of  any  power  not  found 
in  the  terms  of  the  contract,  or  of  any  power  which  is  imported 
into  the  contract  from  the  fact  of  the  sovereignty  which  it  was  the 
object  of  the  contract  to  limit  and  exclude. 

In  this  case,  as  in  the  other,  the  terms  of  the  contract  assure  to 
the  United  States,  for  its  inhabitants,  the  right,  in  common  with 
British  subjects,  to  take  fish  without  expressing  any  limitation  upon 
the  exercise  of  that  right,  without  expressing  or  suggesting  any 
authority  in  the  grantor  of  the  contract  right  to  say  that  the  right 
shall  not  be  exercised  at  any  time  or  in  any  manner  which  the 
grantee  of  the  right  deems  proper  to  the  exercise  thereof. 

In  this  case,  as  in  the  other,  we  are  precluded  from  considering 
that  the  grantor  nation,  which  had  by  the  grant  excluded  itself 
from  the  rightful  exercise  of  its  sovereignty,  within  the  field  covered 
by  the  grant,  should  assume  to  exercise  over  the  subject-matter  of 
the  grant  an  authority  which,  in  its  nature,  would  make  it  possible 
for  the  grantor  practically  to  destroy  the  value  of  the  grant. 

In  this  case,  as  in  the  other,  we  are  precluded  from  considering 
that  it  was  within  the  contemplation  of  the  parties  that  the  grantor 
should  continue  to  exercise  an  authority  in  respect  of  the  subject- 
matter  of  the  grant  which,  when  applied  to  the  grant  in  terms 
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perpetual,  would,  in  the  ordinary  course  of  human  affairs,  ulti¬ 
mately  lead  to  the  desire  coupled  with  the  power  to  destroy  the 
value  of  the  grant. 

We  are  precluded  from  considering  that  the  right  vested  in  the 
grantee  by  the  contract  is  to  be  treated  by  the  grantor  as  being  of 
a  lower  degree  of  sanctity  and  inviolability  than  the  common  right 
declared  by  the  contract  to  remain  in  the  subjects  of  the  grantor. 

We  are  precluded  from  considering  that  it  was  the  intention  of 
the  parties  that  the  common  right  of  the  grantee  should  be  subject 
in  its  exercise  to  the  control  of  the  grantor,  while  the  equal  common 
right  of  the  grantor  was  not  to  be  subject  to  control  by  the  grantee. 

In  this  case,  as  in  the  other,  the  principle  of  equality  of  right 
resting  upon  the  contract  remains  as  inviolable  as  the  principle  of 
equality  of  right  resting  upon  the  ownership  of  a  right  by  an  inde¬ 
pendent  nation  to  which  it  has  been  conveyed,  according  to  the 
American  view. 

There  is  no  principle  of  law  or  reason  which  justifies  one  party  to 
a  contract  in  limiting  or  modifying  the  exercise  of  the  other  party 
to  the  contract  in  accordance  with  the  first  party’s  own  judgment 
as  to  what  is  for  the  common  interest  irrespective  of  the  judgment 
of  the  other  party  to  the  contract.  There  is  no  warrant  for  assuming 
in  this  case,  more  than  in  the  other,  that  in  the  absence  of  express 
provision  in  the  contract  the  parties  intended  that  one  party  to  the 
contract  should  exercise  such  a  power  over  the  rights  of  the  other 
party. 

When  Great  Britain  concedes,  as  she  does  in  the  statement  of 
Question  1 ,  that  regulations  of  the  common  right  must  be  reasonable, 
necessary,  fair,  etc.,  she  concedes  a  limitation  upon  her  sovereignty 
which  precludes  fhe  exercise  of  her  sole  judgment  to  impose  restric¬ 
tions  in  her  sole  will.  When  Great  Britain  argues,  as  she  does  here, 
that  there  was  an  implied  reservation  of  the  sovereignty  which 
enables,  justifies,  or  authorizes  her  to  be  the  sole  judge  of  what  is 
reasonable,  necessary,  and  fair,  she  reinstates  in  her  conception  of 
her  rights  the  very  principle  that  she  abjured  when  she  put  into  the 
statement  of  her  contention  in  Question  1  the  principle  of  reason¬ 
ableness,  necessity,  and  fairness.  She  is  not  at  liberty  to  abjure  it. 
She  has  precluded  herself  from  it  by  the  contention  of  Question  1, 
which  puts  the  test  of  reasonableness,  fairness,  and  necessity  into 
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the  exercise  of  the  liberty,  and  she  is  not  at  liberty  to  make  that 
test  an  illusion,  to  destroy  it,  to  withdraw  it  by  saying,  My  will, 
my  judgment  alone,  shall  be  sovereign  —  as  she  does  say  when  she 
arrogates  to  herself  the  sole  right  to  decide;  and  there  is  no  more 
right  to  destroy  the  test  under  the  theory  of  obligatory  relation 
than  under  the  theory  of  a  real  right.  Great  Britain  is  not  at  liberty 
to  stand,  on  the  position  she  asserts  here,  upon  either  theory,  that 
her  judgment  and  her  will,  or  the  judgment  that  she  has  handed 
over  to  the  Legislature  of  Newfoundland  in  its  will,  shall  make  and 
put  into  force  a  law  which  shall  bind  our  fishermen  in  the  exercise 
of  our  right,  under  which  our  vessels  shall  be  seized  and  forfeited, 
under  which  men  shall  be  arrested,  under  which  our  fishermen  shall 
be  kept  off  the  coast  and  shall  be  prevented  from  following  their 
industry  and  exercising  it  profitably,  on  the  faith  that  at  some  future 
day  we  will  carry  an  appeal  to  the  government  of  Great  Britain, 
then  an  appeal  to  a  tribunal  to  be  created  in  the  future,  and  all  the 
time  suffering  the  slowprocessof  diplomatic  correspondence  pending 
the  framing  of  the  submission,  pending  the  framing  of  the  questions, 
the  selection  of  the  arbitrators,  and  the  creation  of  such  a  feeling 
on  the  part  of  both  countries-  as  to  justify  their  governments  in 
making  an  appeal,  while  all  that  time  the  judgment  —  the  uncon¬ 
trolled,  sole  judgment  —  of  the  Legislature  of  Newfoundland  is, 
according  to  the  British  theory,  to  be  in  effect  and  operation. 

It  requires  a  long,  long  period  of  accumulated  grievances  to 
move  two  great  nations  to  an  arbitration.  Many  a  fisherman  has 
worn  out  his  life  waiting  upon  that  slow  process.  I  know  men 
working  for  day’s  wages  now  who  ten,  fifteen,  or  twenty  years  ago 
were  masters  of  ships,  and  who  have  a  claim  that  never  yet  has 
reached  final  decision  and  fruition.  It  is  not  one  grievance,  or  two, 
or  a  dozen,  but  through  the  long  process  of  years  an  accumulation 
of  grievances  must  occur  before  the  humble  fishermen  of  the  United 
States  can  move  two  great  countries  to  an  arbitration. 

Now,  I  say  against  the  exercise  of  the  uncontrolled  power  of  the 
Legislature  of  Great  Britain  or  the  Legislature  of  Newfoundland 
to  make  and  put  into  force  provisions  relating  to  the  time  and 
manner  of  the  exercise  of  this  treaty  right,  under  the  obligatory  view, 
as  under  the  real  view,  the  concession  of  Great  Britain,  in  the  state¬ 
ment  of  Question  i,  stands  as  a  barrier;  and  under  the  obligatory 
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view,  as  under  the  real  view,  against  that  position,  stands  always  the 
definition  of  international  law  by  the  great  Mansfield  —  justice, 
equity,  convenience,  the  reason  of  the  thing.  I  care  little  by  what 
pathway  you  reach  your  conclusion,  because  I  am  so  optimistic  as 
to  believe  that  this  great  empire  of  Britain  will  continue  so  long  as 
cod-fish  swim  around  the  shores  of  Newfoundland,  and  that  never, 
during  all  these  long  ages,  will  there  be  another  war  between  Great 
Britain  and  the  United  States. 

When  I  made  a  statement  regarding  the  Roman  Law  to  the 
effect  that  if  a  man  grants  an  iter  or  a  via  over  his  land  to  another, 
the  discretion  to  determine  where  to  lay  out  the  iter  or  the  via  was 
in  the  person  to  whom  it  was  granted,  I  think  there  were  some 
symptoms  of  doubt  or  dissent. 

Sir  Charles  Fitzpatrick:  Yes,  I  think  you  can  attribute  that 
to  me;  I  will  take  the  responsibility  for  that. 

Senator  Root:  My  own  authority  as  a  civilian  is  too  little  to 
let  that  statement  stand  by  itself,  and  I  beg  to  cite  as  authority 
a  section  of  the  Digest  of  Justinian  from  Mr.  Munro’s  translation. 
The  work  was  produced  at  Cambridge  by  a  Fellow  of  Gonville  and 
Caius  College,  Cambridge,  and  published  in  1909,  second  volume, 
65th  page,  9th  paragraph  of  the  first  title  of  the  book.  Digest  5: 

“  If  a  via  over  anyone’s  land  is  conveyed  or  bequeathed  to  a  man  without 
more”  [a  note  says  the  Latin  word  here  is  “simpliciter.”  If  a  via  over  any¬ 
one’s  land  is  conveyed  or  bequeathed  to  a  man  “simpliciter”],  “he  will  be 
at  liberty  to  walk  or  drive  without  restriction,  that  is  to  say,  over  any  part 
of  the  land  that  he  likes ;  only,  however,  in  a  reasonable  way,  as  the  language 
which  people  use  is  always  subject  to  some  tacit  reservation.  The  party 
cannot  be  allowed  to  walk  or  drive  through  the  house  itself,  or  straight  across 
the  vineyards,  when  he  might  have  gone  some  other  way  with  equal  con¬ 
venience  and  with  less  damage  to  the  servient  land.” 

You  will  see  that  sustains  the  same  proposition  which  is  stated 
in  section  of  the  Code  Civile  of  1804  to  which  I  referred  as  elucidat¬ 
ing  Mr.  Gallatin’s  reference  to  the  French  civilians. 

And  there  is  another  authority  running  along  a  cognate  fine  of 
contract  which  was  so  great  an  authority  at  the  time  when  this 
treaty  of  18x8  was  made  that  I  think  it  may  be  interesting  for  the 
Tribunal  to  have  it. 

It  is  in  Hargrave  and  Butler’s  “Coke  upon  Lyttleton.” 
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In  1818  this  was  a  book  of  very  great  authority.  It  had  been 
published  and  republished  in  many  editions,  and  this  particular 
book  which  I  read  is  an  American  edition  published  in  Philadelphia 
in  1827,  from  the  last  London  edition  which  was  published  in  1818, 
the  very  year  of  the  negotiation  of  the  treaty.  Lord  Coke  says: 

“Fourthly,  in  case  an  election  be  given  of  two  several  things,  always 
he  which  is  the  first  agent,  and  which  ought  to  do  the  first  act,  shall  have 
the  election.  As  if  a  man  granteth  a  rent  of  twenty  shillings,  or  a  robe  to 
one  of  his  heirs,  the  grantor  shall  have  the  election;  for  he  is  the  first  agent, 
by  the  payment  of  the  one,  or  delivery  of  the  other.  So  if  a  man  maketh 
a  lease,  rendering  a  rent  or  a  robe,  the  lessee  shall  have  the  election  causa 
qua  supra.  And  with  this  agree  the  books  in  the  margent.  But  if  I  give 
unto  you  one  of  my  horses  in  my  stable,  there  you  shall  have  the  election; 
for  you  shall  be  the  first  agent  by  taking  or  seisure  of  one  of  them.  And  if 
one  grant  to  another  twenty  loads  of  hazle  or  twenty  loads  of  maple  to  be 
taken  in  his  wood  of  D.,  there  the  grantee  shall  have  election;  for  he  ought 
to  do  the  first  act,  soil,  to  fell  and  take  the  same.” 

You  see,  Lord  Coke  there  is  referring  to  the  rule  in  the  transac¬ 
tions  of  every-day  life  in  England,  and  this  book,  and  the  customary 
law  which  it  records,  so  entered  into  the  life  of  the  English  people 
that  very  well-informed  gentlemen  like  these  negotiators  on  the 
part  of  Great  Britain  must  have  known  of  the  rule  which  it  records 
- —  very  well-informed  gentlemen  belonging  to  the  class  from  which 
Great  Britain  took  her  Chancellors  of  the  Exchequer,  like  Mr. 
Goulburn,  and  her  Prime  Ministers,  like  Mr.  Robinson. 

The  President:  The  Court  will  adjourn  until  2  o’clock.1 


The  President:  Will  you  kindly  continue,  Mr.  Senator 
Root  ? 2 

Senator  Root:  Before  leaving  the  subject  upon  which  I  was 
speaking  before  noon,  I  wish  to  cite  another  rule  of  construction 
which,  with  acknowledgment  to  the  Attorney-General,  I  will  take 
from  his  argument.  I  read  from  p.  5819  of  the  typewritten  copy 
[p.  989,  supra].  Says  the  Attorney- General: 

'Thereupon,  at  12.05  o’clock  p.m.,  the  Tribunal  took  a  recess  until  2  o’clock  p.m. 

2  Tuesday,  August  9,  1910,  2  p.m. 
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“It  is  scarcely  necessary,  but  I  will  read  here  just  one  passage  from  Oppen- 
heim,  upon  the  question  of  interpretation,  in  order  that  I  may  not  appear 
to  be  submitting  these  facts  as  merely  my  own  ideas,  but  to  fortify  myself 
with  the  name  of  some  authority;  though,  in  truth,  I  do  not  think  any  authority 
is  needed  by  the  Tribunal  for  such  a  proposition. 

“Oppenheim  says,  at  page  559: 

“‘It  must  be  emphasized  that  interpretation  of  treaties  is  in  the  first 
instance  a  matter  of  consent  between  the  contracting  parties.  If  they 
choose  a  certain  interpretation,  no  other  has  any  basis.  It  is  only  when  they 
disagree  that  an  interpretation  based  on  scientific  grounds  can  ask  for  a 
hearing;  and  these  scientific  grounds  can  be  no  other  than  those  provided  by 
jurisprudence.’ 

“I  read  that  because  it  is  not  quite  the  same  as  most  municipal  laws.  I 
have  very  little  knowledge  of  the  laws  of  any  country  except  my  own.  but  I 
can  well  imagine  that  municipal  law  might  provide  that  the  construction  of 
a  contract  was  to  turn  simply  upon  the  language  of  the  contract  itself;  that 
you  would  not  be  at  liberty,  as  of  course  in  English  law  you  would  not  be  at 
liberty,  to  look  at  all  these  letters  and  this  correspondence.  They  would 
all  be  completely  and  absolutely  excluded,  and  we  should  have  to  try  to  derive 
what  knowledge  we  could  of  the  intention  of  the  parties  (which  is  the  aim 
of  all  construction)  from  the  contract  itself,  together  with  any  custom  which 
might  be  supposed  to  form  the  basis  of  the  contract.  But  Oppenheim  lays 
down  as  a  rule  in  international  law,  and  it  seems  an  extremely  good  rule, 
that  after  all,  international  tribunals,  in  dealing  with  such  documents,  must 
first  consider:  How  have  the  parties  interpreted  the  contract  ?  Because  a 
great  Tribunal  like  this  is  free,  as  I  have  already  said,  from  many  of  the  tech¬ 
nical  rules  that  hamper  judicial  bodies  under  national  laws;  and  that  certainly 
is  an  equitable  and  sound  rule.  No  matter  what  the  contract  says,  under 
a  technical  construction  if  the  parties  have  agreed  and  themselves  stated 
what  it  is  to  be  taken  to  mean,  that  is  to  be  its  meaning.” 

Both  the  quotation  from  Oppenheim  and  the  observations  of 
the  Attorney- General  seems  to  be  very  opposite  to  the  interpreta¬ 
tion  placed  upon  this  treaty  by  the  parties,  to  which  I  have  devoted 
so  long  a  period  of  explanation  and  exposition  during  the  past  two 
days.  There  is  a  very  sound  basis  for  the  rule.  There  is  this 
defect  in  all  human  reasoning:  that  no  human  reasoner  has  ever 
collected,  or  can  ever  collect  in  his  premises,  all  the  facts  which  may 
go  to  form  the  basis  of  a  just  logical  deduction.  It  is  impossible 
for  us,  at  a  distance  of  almost  a  century,  to  reproduce  for  ourselves 
all  those  conditions  and  circumstances  which  the  people  of  the  period 
when  the  treaty  was  made  and  of  the  generation  which  followed, 
felt,  knew  without  finding  them  stated  in  documents  or  expressed 
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in  terms.  We  might,  looking  at  the  language  of  a  treaty  with  our 
knowledge,  interpreting  the  words  in  the  light  of  what  we  know, 
come  to  one  conclusion;  but  our  knowledge  is  necessarily  imperfect. 
We  cannot  completely  put  ourselves  in  the  position  of  the  earlier 
time;  and  the  interpretation  which  was  put  upon  this  treaty  at  the 
time  when  it  was  made,  and  for  many  years  succeeding,  is  the 
product  of  a  knowledge  more  complete  than  ours  can  possibly  be; 
and  the  absence  of  one  single  word  in  any  document  or  conversation 
during  all  that  period  which  points  to  the  existence  of  an  idea  in 
the  minds  of  the  parties  that  Great  Britain  was  to  say  what  limita¬ 
tions  there  might  be,  or  should  be,  upon  our  right  is,  in  the  view 
of  this  rule  presented  by  the  Attorney- General,  of  the  greatest 
cogency. 

There  is  another  subject  to  which  I  must  briefly  call  the  attention 
of  the  Tribunal.  Other  nations  have  granted  rights  having  the 
same  generic  qualities  and  characteristics  as  the  right  winch  we 
have  here  under  consideration.  Other  nations  have  had  their 
questions  regarding  them,  have  discussed  them,  have  reached  con¬ 
clusions,  and  have  fallen  into  a  course  of  settled  practice  regarding 
them.  Other  publicists  have  reasoned  about  them,  have  examined 
them,  analyzed  them,  considered  their  nature,  the  legal  effect  and 
rules  of  construction  which  are  to  be  applied;  and  the  results  of 
these  processes  have  been  to  give  in  the  international  law  of  the  past 
two  centuries  a  wide  field  of  accepted  rules,  following  upon  thorough 
consideration.  We  cannot  ignore  this;  but  it  is  not  my  purpose  to 
weary  the  Tribunal  by  going  over  the  subject  which  was  so  learnedly 
and  clearly  presented  by  Senator  Turner.  The  Tribunal  has  the 
authorities  which  he  presented,  the  exposition  of  the  international 
law  relating  to  rights  belonging  to  this  class,  and  I  shall  not  trouble 
the  members  of  the  Tribunal  further  with  them.  Yet  I  cannot 
ignore  it,  because  the  Tribunal  cannot  ignore  it.  A  great  inter¬ 
national  Tribunal  owes  a  duty  not  merely  to  the  parties,  but,  if 
we  are  ever  to  have  a  system  of  international  law  which  justifies 
the  existence  of  a  great  Permanent  Court,  a  Tribunal  like  this  owes 
a  duty  to  mankind,  a  duty  to  the  nations,  in  reaching  such  a  con¬ 
clusion  regarding  such  a  matter  as  is  presented  here  as  shall  tend 
not  to  break  down,  to  disintegrate,  but  to  build  up,  to  perfect,  to 
strengthen  a  system  of  settled  and  accepted  rules  which  shall  furnish 
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a  guide  to  such  a  Permanent  Court  in  applying  principles  and  rules 
of  law  to  the  peaceful  settlement  of  international  disputes. 

So  I  do  not  feel  at  liberty  to  pass  the  subject  by,  to  close  my 
discussion  of  the  first  question  submitted,  without  making  some 
observations  regarding  the  application  of  the  conclusions  reached 
and  the  evidence  presented  by  the  writers  who  are  cited  by  Senator 
Turner,  and  the  relation  of  those  conclusions  to  the  evidence  and 
the  question  which  is  here. 

The  effect  of  a  rule  of  international  law,  if  such  a  rule  there  be, 
which  may  be  relevant  in  any  degree  to  the  consideration  of  a  treaty 
between  two  independent  nations  is  rather  that  of  a  rule  of  construc¬ 
tion  than  of  a  statute  upon  which  rights  are  based.  Again  I  am 
indebted  to  the  learned  Attorney-General  for  the  very  just  exposi¬ 
tion  of  that  relation.  He  says  [p.  1073,  supra]: 

“Of  course  in  dealing  with  international  law  in  relation  to  treaties, — a 
subject  with  which  I  have  already  dealt  at  such  length,  —  I  admitted  that 
international  law,  when  well  established  and  clearly  proved,  like  municipal 
law,  may  be  taken  as  the  basis  of  a  contract,  and  may  be  read  into  a  contract 
on  those  matters  as  to  which  the  contract  is  silent  because,  no  doubt,  the 
parties  were  contracting  with  knowledge  of  the  law.” 

In  that  statement,  with  which  I  fully  agree,  my  learned  friend 
demolishes  with  one  blow  the  ingenious  and  subtle  argument  which 
he  had  made  upon  Question  1  in  regard  to  the  futility  of  the  United 
States  undertaking  to  base  any  claim  of  right  here  against  Great 
Britain  upon  a  rule  of  international  law.  The  argument  had  been 
that  international  law  can  be  established  only  by  proof  of  custom; 
that  a  servitude  can  be  established  only  by  proof  of  a  convention, 
and  that  therefore  it  is  impossible  that  a  servitude,  necessarily 
based  upon  convention,  can  be  maintained  by  proof  of  international 
law.  He  has  stated  the  right  view  in  the  observation  which  I  have 
cited.  The  bearing  of  whatever  there  is  in  this  wide  field  of  con¬ 
sideration  and  exposition  by  the  publicists  who  have  dealt  with 
international  law,  upon  the  question  before  this  Tribunal,  is  that 
it  affords  a  guide  to  the  construction  of  the  instrument,  to  the 
interpretation  of  the  instrument.  Indeed,  it  is  an  inversion  of  the 
truth  to  suppose  that  rights  such  as  we  are  presenting  here  are  based 
upon  rules  of  international  law.  They  are  based  upon  the  treaty.  It 
is  an  inversion  to  suppose  that  all  these  gentlemen  who  have  written 
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about  servitudes  are  establishing  a  basis  for  servitudes  by  their 
references  to  the  analogy  of  the  civil  law,  of  the  Roman  law.  The 
process  is  precisely  the  contrary.  In  international  law,  as  in  the 
customary  law  of  municipalities,  the  internal  private  law  of  states, 
a  right  is  discerned;  men  by  contract,  or  nations  by  treaties,  create 
a  right;  natural  and  necessary  consequences  are  seen  to  flow  from 
that  right;  and  in  international  law  a  series  of  consequences  flowing 
from  the  creation  of  a  particular  class  of  rights  has  been  explained 
by  publicists  by  a  reference  to  the  analogy  of  servitudes  under  the 
Roman  law.  The  rights  are  not  made  to  depend  upon  the  analogy; 
they  are  explained  by  the  analogy.  That  is  all  that  an  analogy 
can  ever  do  —  to  elucidate,  make  clear,  carry  home  to  the  mind 
the  true  nature  of  the  subject  to  which  the  analogy  is  applied.  We 
are  not  here,  and  we  never  have  been  here  claiming  that  we  are 
entitled  to  have  our  treaty  right  here  held  inviolable  because  it  is 
a  right  founded  upon  an  analogy  to  the  Roman  law  of  servitudes. 
We  are  here  saying  that  this  is  a  right  which  may  be  understood 
under  a  treaty  which  must  be  interpreted  in  the  light  of  the  explana¬ 
tions  of  this  and  similar  rights  during  a  long  series  of  years,  and 
explanations  accepted  by  the  nations  of  the  world,  so  that  they  have 
become  a  rule  of  construction  for  conventions  which  create  similar 
rights.  How  are  we  to  find,  how  are  we  to  prove,  in  the  words  of 
the  Attorney-General,  what  the  rule  of  international  law  is  which 
is  to  be  applied  to  the  construction  of  this  convention  ?  We  are 
not  without  an  exposition  of  the  method  of  proof  by  a  very  great 
English  judge,  and  a  very  great  authority  in  international  law. 
In  the  case  of  The  Queen  vs.  Keyn,  so  often  cited  here,  in  L.R.  2 
Exchequer  Division,  p.  63,  Sir  Robert  Phillimore,  in  his  very  able 
opinion,  in  which  he  based  his  construction  of  the  statutes  of  Great 
Britain  and  his  view  of  the  legal  effect  of  those  statutes  very  largely 
upon  an  application  of  the  rules  of  construction  which  had  been 
built  up  in  this  way  by  the  common  'consent  of  nations,  cites  a 
number  of  authorities  which  are  very  pertinent  to  the  question  as 
to  the  way  to  prove  the  rule  of  construction  to  which  the  Attorney- 
General  appeals. 

He  cites  Mr.  Wheaton  as  saying: 

Text  writers  of  authority,  showing  what  is  the  approved  usage  of  nations, 
or  the  general  opinion  respecting  their  mutual  conduct,  with  the  definitions 
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and  modifications  introduced  by  general  consent,  are  placed  as  the  second 
branch  of  international  law.’ 

“Lord  Mansfield,  deciding  a  case  in  which  ambassadorial  privileges  were 
concerned,  said  that  he  remembered  a  case  before  Lord  Talbot,  in  which  he 

“‘Had  declared  a  clear  opinion  that  the  law  of  nations  was  to  be  collected 
from  the  practice  of  different  nations  and  the  authority  of  writers.  Accord¬ 
ingly  he  argued  and  determined  from  such  instances  and  the  authority  of 
Grotius,  Barbeyrac,  Bynkershoek,  Wiquefort,  etc.,  there  being  no  English 
writer  of  eminence  upon  the  subject.’” 

This  deliverance  of  Lord  Mansfield  was  some  years  before  the 
making  of  our  treaty,  and  I  believe  there  was  no  English  writer  of 
eminence  on  the  subject  of  international  law  for  quite  a  number  of 
years  after  the  year  18x8,  although  continental  treatises  upon  inter¬ 
national  law  had  been  translated  into  English  and  were  available 
for  the  use  and  guidance  of  England. 

The  President:  Rutherforth  was  perhaps  prior.  I  think 
Rutherforth  was  in  the  eighteenth  century. 

Senator  Root  :  I  do  not  remember  his  date. 

The  President:  I  am  not  quite  sure,  but  I  think  he  would 
have  been  prior;  but  he  was,  perhaps,  the  only  one. 

Senator  Root:  That  might  have  been;  yes. 

Sir  Robert  Phillimore  cites  Chancellor  Kent  as  saying: 

“In  cases  where  the  principal  jurists  agree  the  presumption  will  be  very 
greatly  in  favor  of  the  solidity  of  their  maxims,  and  no  civilized  nation  that 
does  not  arrogantly  set  all  ordinary  law  and  justice  at  defiance  will  venture 
to  disregard  the  uniform  sense  of  the  established  writers  of  international 
law.” 


He  cites  von  Holtzendorf  as  saying 

“that  the  usage  and  practice  of  international  law  is  in  great  measure  founded 
upon  the  tardy  recognition  of  principles  which  have  been  long  before  taught 
and  recommended  by  the  voice  of  the  wise  and  discerning  men,  and  that 
thus  the  fabric  of  international  jurisprudence  has  been  built  up.” 

He  says  himself  (Sir  Robert  Phillimore)  that: 

“Of  course  the  value  of  these  responsa  prudentum  is  affected  by  various 
circumstances;  for  instance,  the  period  at  which  the  particular  work  was 
written,  the  general  reputation  of  the  writer,  the  reception  which  his  work 
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has  met  with  from  the  authorities  of  civilized  states,  are  circumstances  which, 
though  in  no  case  rendering  his  opinion  a  substitute  of  reason,  may  enhance 
or  derogate  from  the  consideration  due  to  it.” 

We  have  produced  here  a  very  great  array  of  evidence  as  to  the 
existence  of  an  accepted  custom  among  the  nations  of  the  earth  to 
consider  rights  of  the  kind  conferred  in  this  treaty  as  constituting 
a  special  class  with  certain  special  incidents.  I  am  not  concerned 
now  with  the  processes  of  reasoning  by  which  these  writers  reach 
the  conclusion.  I  am  not  concerned  with  the  name  that  they  gave 
to  the  right.  I  should  agree  with  the  Attorney-General  that  it  is 
an  unfortunate  name,  because  it  seems  to  connote  a  condition  of 
inferiority  on  the  part  of  one  to  another,  which  is  rather  repulsive 
to  the  proud  spirit  of  an  independent  nation.  What  I  am  concerned 
with,  and  what  I  wish  to  impress  upon  the  Tribunal,  is  that  there 
is,  by  approved  evidence  of  a  great  array  of  the  recognized  and  most 
highly  respected  authorities,  and  has  been  since  long  before  the 
treaty  of  1818  was  made,  a  rule  among  the  nations  of  the  earth  to 
treat  this  kind  of  right  as  having  certain  special  incidents  —  inci¬ 
dents  derived  from  the  nature  of  the  right,  the  nature  of  the  parties 
to  the  right,  the  necessities  of  the  continued  existence  of  the  right; 
therefore  the  necessities  of  effectuating  the  grant  of  the  right. 
Whether  it  be  that  the  conclusion  was  reached  by  a  process  which 
treated  the  right  as  real;  whether  by  a  process  which  treated  it  as 
obligatory  —  I  am  not  concerned  with  that.  I  do  maintain  that, 
giving  full  effect  to  such  rights,  giving  them  the  full  effect  of  perpe¬ 
tuity,  it  is  necessary  to  treat  them  as  real  rights.  But  the  existence 
of  the  rule  does  not  depend  upon  that;  nor  does  the  existence  of  the 
rule  depend  upon  a  transfer  of  sovereignty.  The  essential  features 
of  the  right  which  is  the  subject-matter  of  the  rule  here  are  that  it 
shall,  in  favor  of  one  independent  nation,  limit  the  sovereignty  of 
another  independent  nation  in  respect  of  the  use  of  its  territory. 
The  majority  of  writers  consider  that  it  must  be  perpetual;  some 
consider  that  it  need  not  be.  We  are  not  concerned  with  that 
here,  because  this  is  perpetual,  and  there  are  none  who  place  a  right 
which  has  the  basis  of  perpetuity  below  a  right  which  has  but  a 
temporary  continuance.  I  say  that  the  essential  features,  and  the 
only  essential  features  of  a  right  which  have  been  universally  ac¬ 
cepted  by  the  nations  as  constituting  a  special  class  of  rights,  with 
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certain  special  incidents,  are  the  features  that  exist  here:  that  one 
nation  conveys  or  assures  by  conventional  stipulation  to  another 
independent  nation  the  right  to  make  a  use  for  its  own  benefit  or 
the  benefit  of  its  citizens  of  the  territory  of  the  first  nation,  limit¬ 
ing  the  sovereignty  —  and  I  care  not  whether  it  be  power  or  rightful 
exercise  —  limiting  the  scope  of  sovereignty  of  the  nation  that  has 
conferred  the  right.  I  conceive,  and  humbly  submit  to  the  Tri¬ 
bunal,  that  it  would  be  a  very  great  misfortune,  not  merely  to  the 
interests  of  these  litigants  here,  both  of  whom  are  deeply  concerned 
in  having  a  consistent  system  of  international  law  maintained  and 
built  up,  but  a  very  great  misfortune  to  the  world  if  a  conclusion 
were  to  be  reached  here  which  ignores,  which  sets  at  naught,  which 
rejects  the  almost  universal  testimony  of  the  approved  witnesses 
as  to  the  existence  of  rules  of  international  law.  It  would  be  a 
misfortune  if  the  judgment  here  should  disappoint  the  just  expecta¬ 
tions  with  which  the  civilized  world  looks  to  the  decision  of  a  great 
international  tribunal  engaged  in  that  administration  of  justice 
which  should  always  be  not  merely  a  disposal  of  the  rights  of  the 
litigants,  but  a  constructive  force  in  the  building  up  of  a  system 
to  assure  justice  in  future  times  and  in  future  disputes  between 
nations. 

We  cannot  shuffle  off  the  relation  of  the  rule  to  which  I  have 
referred  to  the  construction  of  this  instrument  by  treating  the  great 
founders  and  expounders  of  international  law  as  freaks  in  a  museum 
of  antiquities. 

I  have  said  that  the  essential  quality  of  this  special  class  of  rights, 
granted  by  convention  between  two  independent  nations  and 
having  a  perpetual  quality  in  the  right  granted,  is  the  restriction  of 
sovereignty.  Let  me  give  a  few  of  the  brief  expressions  of  that  idea 
by  the  witnesses  whom  we  have  called. 

Bluntschli  says: 

“The  name  of  international  servitudes  is  given  to  every  conventional 
and  perpetual  restriction  affecting  the  territorial  sovereignty  of  a  state  in 
favor  of  another  state.” 

Bonfils  says: 

“The  servitudes  called  conventional  alone  constitute  veritable  restrictions 
upon  the  free  exercise  of  internal  sovereignty  for  the  benefit  of  other  states.” 


244 


FISHERIES  ARBITRATION  AT  THE  HAGUE 


I  beg  the  Tribunal,  while  I  read  these  expressions,  to  receive 
them  free  from  any  prejudice  arising  from  the  fact  that  these  gentle¬ 
men  used  the  term  “international  servitudes.”  They  are  merely 
using  a  name  which  they  have  chosen  to  apply  to  a  special  class  of 
rights,  and  under  which  some  of  them  group  other  characteristics 
and  some  do  not.  This  is  the  one  essential  characteristic,  and  the 
all-sufficient  characteristic: 

Cal vo  says: 

“International  servitudes  are  every  restriction  confining  the  territorial 
sovereignty  of  a  state  in  favor  of  another  state.” 

Chretien: 

“A  state  may  have  renounced  for  the  benefit  of  one  or  several  others 
the  exercise  of  a  right  conferred  by  its  sovereignty.  ...  If  this  is  permanent 
an  international  servitude  results.” 

Clauss : 

“State  servitudes  are  permanent  limitations  of  territorial  sovereignty 
of  one  state  in  regard  to  another  state,  created  by  special  agreements  or  by 
possession  from  time  immemorial.” 

Despagnet: 

“These  (international  servitudes)  consist  essentially  in  a  limitation  affect¬ 
ing  the  internal  or  external  sovereignty  of  a  state,  which  is  constrained  not 
to  do,  or  to  allow  another  state  to  do  for  its  benefit,  that  which  it  could  nor¬ 
mally  accomplish  or  prevent.” 

Diena: 

“A  state  obligates  itself  ...  to  allow  another  state  to  perform  certain 
acts  on  its  own  territory  which  it  might  prevent,  or  else  it  obligates  itself 
to  abstain  from  doing  certain  acts  which  it  would  have  a  right  to  perform; 
such  restrictions,  when  they  are  of  a  permanent  character,  give  rise  to  the 
so-called  international  servitudes.” 

Fab  re: 

“From  a  juridical  point  of  view  it  matters  little  whether  the  servitudes 
burden  the  state  or  the  territory;  they  are  all  real  rights,  those  burdening 
the  state  effecting  a  diminution  of  ruling  and  juridical  right,  and  those  bur¬ 
dening  the  territory  effecting  a  diminution  of  the  right  of  exclusive  use  over 
the  territory.” 
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Fiore: 

“An  international  servitude  consists  in  a  territorial  right  constituted  in 
favor  of  one  state  upon  the  territory  of  another  state.” 

Hall: 

“Servitudes  are  ‘derogations  from  the  full  enforcement  of  sovereignty 
over  parts  of  the  national  territory.’” 

Hartmann: 

“If  the  territorial  sovereignty  of  a  state  is  so  permanently  limited  for 
the  benefit  of  another  state  that  the  international  personality  of  the  limited 
state  is  not  destroyed,  there  arises  an  international  servitude.” 

Heffter: 

“The  servitudes  here  discussed  have  for  their  exclusive  object  sovereign 
rights  or  royal  prerogatives  and  generally  the  public  domain.  .  .  . 

“The  effects  of  public  servitudes  consist  sometimes  in  investing  a  foreign 
state  with  the  enjoyment  of  certain  sovereign  rights  within  a  territory;  at 
other  times  in  forbidding  it  the  exercise  of  a  like  right  upon  its  own  territory.” 

Heilborn : 

“  International  jura  in  re  aliena  exist  when  one  nation  has  a  right  to  require 
all  other  nations  to  refrain  from  certain  acts  on  foreign  territory.” 

Hollatz : 

“State  servitude  is  a  real  limitation  of  foreign  territorial  sovereignty.” 

Holtzendorff : 

“An  international  servitude  exists  when  the  rights  of  territorial  sover¬ 
eignty  of  a  sovereign  nation  are  permanently  restricted  in  favor  of  one  or 
more  other  nations  so  that  otherwise  permissible  acts  of  governmental  control 
.  .  .  become  impermissible  within  the  servient  territory,  or  otherwise  imper¬ 
missible  acts  of  control  by  a  foreign  government  become  permissible.” 

Kliiber: 

“A  public  servitude  is  ‘a  right  founded  upon  a  special  title  which  restrains 
.  .  .  the  liberty  of  another  state.’” 

Lomonaco: 

“A  servitude  is  a  conventional  restriction  placed  upon  the  sovereignty 
of  one  nation  in  favor  of  another.” 
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G.  F.  de  Martens: 

A  servitude  of  public  international  law  is  “perfect  right  within  the  terri¬ 
tory  of  another  by  virtue  of  which  the  latter  obligates  itself  to  do,  to  tolerate, 
or  to  refrain  from  doing  for  the  advantage  of  the  other  state,  that  which 
it  would  not  naturally  be  bound  to  do  and  which  it  cannot  ask  in  return.” 

Neumann: 

“State  servitudes  are  limitations  of  the  sovereign  rights  of  a  state.  ...  It 
is  immaterial  whether  the  state  is  directly  entitled  as  such,  or  whether  it 
possesses  the  right  on  behalf  of  its  subjects.” 

H.  B.  Oppenheim: 

“All  international  servitudes  are  determined  and  well-defined  restric¬ 
tions  of  territorial  sovereignty.” 

L.  Oppenheim: 

“State  servitudes  are  those  exceptional  and  conventional  restrictions  on 
the  territorial  supremacy  of  a  state  by  which  a  part  or  a  whole  of  its  terri¬ 
tory  is  in  a  limited  way  made  to  perpetually  serve  a  certain  purpose  or  interest 
of  another  state.” 

Phillimore: 

“A  state  may  voluntarily  subject  herself  to  obligations  in  favor  of  another 
state,  both  with  respect  to  persons  and  things  which  would  not  naturally  be 
binding  upon  her.  There  are  ‘  servitudes  juris  gentium  voluntarial.’ 

“The  servitudes  juris  gentium  must,  however,  be  almost  always  the 
result  either  of  certain  prescriptive  customs  or  of  positive  conventions.” 

Rivier : 

“International  servitudes  are  relations  of  state  to  state  ...  as  a  real 
right  burdening  the  territory  of  a  state  for  the  benefit  of  .  .  .  another  state, 
the  international  servitude  passes  with  the  territory.  .  .  .  The  servitude  is 
a  permanent  restriction  of  territorial  sovereignty  and  not  of  independence 
in  general.” 

Ullmann : 

“International  servitudes  can  only  be  established  between  independent 
nations  and  constitute  a  restriction  of  the  territorial  sovereignty  of  the  ser¬ 
vient  nation.  ...  In  substance,  international  servitudes  constitute  a  tolerance, 
when  the  dominant  nation  is  allowed  to  perform  acts  of  territorial  sovereignty, 
in  the  territory  of  the  servient  nation,  by  its  own  authority  and  independently 
of  the  servient  nation;  or  a  forbearance,  when  the  servient  nation  refrains 
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from  performing  acts  of  territorial  sovereignty  on  its  own  territory  for  the 
benefit  of  the  dominant  nation.” 

The  Tribunal  will  perceive  that  the  essential  quality  of  the  class 
of  rights  regarding  which  all  these  writers  have  spoken  is  the  very 
thing  that  is  here:  an  independent  state  limiting  its  sovereignty, 
the  power  or  rightful  exercise,  so  as  to  permit,  and  permanently 
permit,  another  state  itself,  or  through  its  citizens,  to  have  the  ben¬ 
eficial  use  of  the  territory  of  the  state  that  limits  its  sovereignty. 

It  is  with  regard  to  the  situation  thus  created  that  a  rule  has 
grown  up ;  and  I  repeat  that  the  rule  is  independent  of  any  process 
of  reasoning  that  any  of  these  gentlemen  go  through  in  explaining 
it.  It  is  there.  It  is  the  custom  of  nations.  It  has  the  consent  of 
nations,  by  unimpeachable  and  overwhelming  evidence,  and  must 
be  applied  to  the  construction  of  this  treaty,  which  confessedly 
creates  just  such  a  right  as  the  rule  applies  to. 

Since  long  before  this  treaty  was  made,  the  accepted  rule  of 
international  law  has  been  that  the  kind  of  right,  or  the  class  of 
rights  which  I  have  been  discussing,  unlike  general  trading,  and 
travel,  and  residence  rights,  the  class  of  rights  which  constitute  a 
permanent  burden  in  favor  of  one  state  upon  the  territory  of 
another,  protected  by  a  limitation  of  the  sovereignty  of  the  bur¬ 
dened  state,  protected  by  a  solemn  conventional  limitation  keeping 
away  from  the  right  the  exercise  of  that  sovereignty,  protected  by 
a  stipulation  which  protects  the  right  that  constitutes  the  burden 
from  the  exercise  of  the  sovereignty,  are  not  subject  to  the  unre¬ 
strained  exercise  of  that  sovereignty,  are  not  subject  to  that  exer¬ 
cise  of  its  discretion  resting  in  its  own  will,  which  is  the  necessary 
incident  of  all  sovereignty,  and  which  is  claimed  here. 

Artopaeus,  in  1689,  speaking  of  this  kind  of  right,  says: 

“The  general  principles  are  the  following:  The  servient  territory  shall 
not  hamper  the  dominant  one  in  the  exercise  of  the  servitude,  or  lessen  the 
right  by  various  dispositions.” 

That  was  129  years  before  this  treaty  of  1818  was  made.  He 
proceeds : 

“The  right  created  by  the  servitude  shall  not  be  extended  beyond  the 
compass  explicitly  granted;  this  does  not  impede  the  dominant  party  from 
taking  the  measures  necessary  for  the  exercise  of  its  right.  For  when  a 
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certain  right  is  granted,  the  measures  necessary  for  its  exercise  must  also  be 
given.” 

I  would  rather  put  here  a  different  use  of  words,  because  I 
sympathize  with  the  Attorney-General’s  antipathy  to  the  use  of 
the  word  “servitude.”  I  would  rather  say:  “The  sovereign  of  the 
burdened  territory  shall  not  hamper  the  possessor  of  the  right  that 
constitutes  the  burden  in  the  exercise  of  that  right,  or  lessen  the 
right  by  various  dispositions.” 

There  is  no  doubt  about  what  it  means.  There  is  no  doubt 
but  that  it  applies  directly  to  the  right  which,  a  hundred  and  odd 
years  after,  these  gentlemen  made  in  the  treaty  of  1818. 

In  1749  Wolf,  who  I  need  not  tell  this  Tribunal  was  one  of  the 
great  founders  of  modern  international  law,  accepted  as  the  highest 
authority,  one  of  those  few  men  whose  work  in  an  inconspicuous 
field,  without  any  of  the  glamour  of  those  bloody  controversies 
which  characterized  the  day  in  which  he  lived,  survives  the  genera¬ 
tions  and  the  centuries  in  the  judgment  of  men  whose  estimate  is 
worth  having  —  Wolf  says,  of  the  nation  which  has  the  kind  of 
right  we  confessedly  have  here : 

“Since  anybody  can  grant  any  right  he  chooses  to  a  third  party  con¬ 
cerning  this  thing,  so  has  each  nation  a  right  to  grant  another  nation  a  certain 
right  in  its  territory.  ...  It  belongs  even  to  the  mutual  duties  of  nations 
for  the  one  to  create  certain  rights  in  his  territory  for  the  advantage  of  the 
other,  in  so  far  as  no  abuse  of  the  territory  takes  place.  Examples  of  such 
rights  are  the  following:  Fishing  rights  in  foreign  rivers  or  occupied  parts 
of  the  sea,  rights  of  fortification  on  alien  soil,  right  of  garrisoning  a  foreign 
fortified  place,  jurisdiction  in  certain  localities  of  a  foreign  territory  or  for 
certain  legal  actions  or  over  certain  persons,  etc.  The  constitution  of  rights 
in  foreign  territories  is  not  of  interest  to  neighboring  nations  alone,  but  also 
to  those  living  at  a  distance  ...  for  the  exercise  of  his  right  is  absolutely 
independent  of  the  will  of  the  sovereign  of  the  territory,  he  not  being  subject 
to  the  laws  of  the  land  with  regard  to  acts  connected  with  the  exercise  of  his 
right;  but  as  to  other  acts  cannot  be  regarded  otherwise  than  as  a  foreigner 
residing  in  a  foreign  territory.” 

There  is  great  authority,  not  expressing  his  own  opinion,  but 
stating  what  the  law  of  nations  was  seventy  years  before  this  treaty 
was  made  —  authority  of  the  highest  character,  stating  what  the 
law  of  nations  was  in  regard  to  the  grant  of  precisely  such  a  right  as 
we  have  here. 
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The  great  Vattel,  in  1758,  just  five  years  before  the  treaty  of 
1763  assured  to  France  that  her  subjects  should  have  the  liberty 
to  take  fish  on  the  shore  of  Newfoundland,  and  just  sixty  years 
before  the  treaty  of  1818  was  made,  says: 

“There  exists  no  reason  why  a  nation,  or  a  sovereign,  if  authorized  by 
the  laws,  may  not  grant  various  privileges  in  their  territories  to  another  nation, 
or  to  foreigners  in  general,  since  everyone  may  dispose  of  his  own  property 
as  he  thinks  fit.  Thus,  several  sovereigns  in  the  Indies  have  granted  to  the 
trading  nations  of  Europe  the  privilege  of  having  factories,  ports,  and  even 
fortresses  and  garrisons  in  certain  places  within  their  dominions.  We  may 
in  the  same  manner  grant  the  right  of  fishing  in  a  river,  or  on  the  coast,  that 
of  hunting  in  the  forests,  etc.,  and,  when  once  these  rights  have  been  validly 
ceded,  they  constitute  a  part  of  the  possessions  of  him  who  has  acquired  them, 
and  ought  to  be  respected  in  the  same  manner  as  his  former  possessions.” 

To  come  to  later  witnesses,  and  without  wearying  the  Tribunal 
by  going  all  through  the  long  fist  —  witnesses  not  telling  what  the 
law  is  at  the  time  they  write,  but  telling  what  the  law  long  has 
been  —  I  will  testify  to  my  confidence  in  the  accuracy  of  Mr. 
Clauss.  He  says,  after  describing  what  he  calls  the  servitude, 
what  I  have  been  calling  a  burden,  in  the  words  which  I  have 
already  cited: 

“From  this  it  follows  that  the  entitled  state  cannot  be  hindered  in  the 
exercise  of  the  authority  belonging  to  it,  or  even  have  such  exercise  rendered 
difficult  for  it  by  certain  measures;  just  as,  on  the  other  hand,  it  is  also  the 
duty  of  the  entitled  state  not  to  go  beyond  the  rights  granted  to  it.  Within 
the  limits  created  by  treaty,  however,  the  dominant  state  is  entirely  free 
and  independent  of  the  sovereignty  of  the  servient  state.  The  legislation  of 
the  servient  state  must  yield  to  the  servitude  right  of  the  foreign  state.” 

That  is  not  Mr.  Clauss’s  opinion  about  what  ought  to  be;  that 
is  the  evidence  of  one  of  the  best,  if  not  the  best,  and  most  approved 
statements  of  recent  time  regarding  what  the  law  of  nations  has 
been  and  is. 

Kltiber  says: 

“It  is  likewise  essential  that  the  state  to  which  the  right  belongs  shall  be, 
as  to  its  exercise,  independent  of  the  state  burdened  with  the  servitude.” 

Heilbom  cites  as  being  correct  the  words  of  Clauss  which  I 
have  just  read. 
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I  will  not  multiply  these  citations,  they  are  to  be  found  in  the 
copious  extracts  presented  by  Mr.  Turner.  I  select  them  from 
different  periods,  from  most  approved  writers,  showing  illustrations 
of  the  testimony  regarding  the  nature  of  this  rule,  and  I  care  not 
whether  you  say  that  this  is  a  real  right  or  an  obligatory  right,  it 
is  proved  beyond  peradventure  that  the  nations  have  confirmed 
by  usage,  and  regard  as  a  matter  of  rule,  that  this  kind  of  right  is 
a  right  which  in  limiting  sovereignty  excludes  the  sovereignty  of 
the  burdened  state  from  diminishing,  modifying,  or  restricting  the 
right  that  constitutes  the  burden. 

Judge  Gray:  You  do  not  depend  on  that,  Mr.  Root,  do 
you,  for  the  contention  that  there  was  no  right  to  modify  or 
limit?  It  does  not  depend  upon  its  classification  as  a  technical 
servitude  ? 

Senator  Root:  Certainly  not. 

Judge  Gray:  You  do  not  suppose  Lord  Salisbury  had  that  in 
mind,  or  that  any  of  the  negotiators  (unless  Mr.  Gallatin,  who 
alluded  to  a  servitude)  had  in  mind  any  relation  to  this  definition 
by  the  writers  up  to  that  time? 

Senator  Root:  I  suppose  the  negotiators  understood  the  way 
in  which  rights  of  that  character  were  generally  regarded.  I  sup¬ 
pose  that  the  testimony  of  these  writers  whom  I  have  been  reading 
shows  what  the  general  view  of  nations  was  before  1818,  and  I 
suppose  the  trained  diplomats  of  Great  Britain  and  of  the  United 
States  who  were  there  participated  in  that  general  view  regarding 
those  rights.  I  do  not  suppose  that  they  considered  that  they  were 
acting  under  a  technical  rule  of  servitudes.  But  I  am  citing  the 
evidence  which  sustains  this  view  of  this  particular  kind  of  right; 
first,  because  it  confirms  the  reasoning  which  has  been  presented  to 
the  Tribunal  through  the  poor  efforts  of  counsel  for  the  United 
States,  by  similar  reasoning,  reaching  similar  conclusions,  on  the 
part  of  many  of  the  greatest,  the  ablest,  and  the  wisest  of  mankind; 
and  second,  because  it  is  evidence  that  the  nations  before  the  treaty 
was  made  took  the  same  view  of  these  rights  that  we  are  taking 
now.  I  am  not  basing  our  position  upon  any  technical  rule  of 
servitudes,  but  supporting  it  by  the  evidence  that  similar  conclu- 
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sions  had  entered  into  the  way  of  regarding  this  kind  of  right  on  the 
part  of  the  nations  of  the  earth. 

This  particular  specific  kind  of  right  which  these  gentlemen  call 
“ economic  servitudes”  has  been  recognized  as  constituting  a  class 
by  itself,  so  freely,  so  generally,  that  I  submit  the  Tribunal  cannot 
ignore  the  fact  that  it  is  a  class  by  itself,  and  a  class  which  has  the 
incident  that  I  have  been  contending  for. 

I  say  we  produce  evidence  that  the  conclusion  which  we 
have  been  urging  upon  the  Tribunal,  whether  on  the  basis  of 
real  right  or  on  the  basis  of  the  limitation  created  by  an  obli¬ 
gatory  stipulation  —  the  conclusions  we  have  been  urging  upon 
you,  have  been  reached  by  substantially  all  the  writers  upon 
International  Law,  and  accepted  by  the  nations  of  the  earth,  and 
constitute  a  rule  of  construction  to  be  applied  to  this  treaty, 
powerfully  supporting  our  reasoning  and  making  it  impossible  to 
ignore  that,  because  of  the  insignificance  and  incompetency  of 
the  men  who  presented  it. 

That  these  rights  which  are  called  “economic  servitudes,”  and 
which  I  should  prefer  to  call  burdens  upon  the  territory  of  one  state 
for  the  benefit  of  the  inhabitants  or  citizens  of  another,  constitute 
a  class  by  themselves,  appears  in  the  writings  which  we  have 
presented,  and  from  Vattel,  Chretien,  Despagnet,  Diena,  Fabre, 
Fiore,  Hartmann,  Heffter,  Hollatz,  Rivier,  Ullmann,  Wharton,  Wolf, 
Wilson  and  Tucker,  Holtzendorff,  Merignhac,  Olivart,  Oppenheim, 
and  Pradier-Fodere. 

Now,  they  support  us,  they  have  reached  the  same  conclusions 
we  have,  and  they  testify  that  the  nations,  whose  consent  makes 
international  law,  have  accepted  the  conclusion,  however  reached, 
by  whatever  process  of  reasoning,  the  conclusion  that  such  a  right 
as  this  is  a  thing  by  itself,  and,  from  the  necessity  of  its  existence, 
independent  of  the  kind  of  control  which  Great  Britain  claims  to 
read  into  this  treaty  as  a  matter  of  implication. 

And  I  submit  that  our  reasoning  cannot  be  rejected  without  at 
the  same  time  rejecting  the  general  opinion  of  the  world  of  inter¬ 
national  law. 

I  should  modify  that  —  it  is  not  our  reasoning,  but  our  conclu¬ 
sion  that  cannot  be  rejected,  without  rejecting  the  opinion  of  the 
world  of  international  law  which  has  reached  that  Same  conclusion, 
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by  various  routes  and  on  various  grounds,  but  all  coming  to  the 
same  conclusion,  accepted  and  confirmed  by  usage. 

These  very  rights  regarding  which  we  have  been  arguing  (the 
French  and  American  fishing  rights  on  the  Newfoundland  coast) 
have  generally  been  regarded,  have  been  specified,  as  examples  of 
the  class  of  right  standing  by  itself,  protected  from  the  exercise  of 
the  sovereign  power  of  the  burdened  state,  and  that  use  of  them  as 
examples  is  found  in  Bonfils,  Chretien,  Clauses,  Despagnet,  Diena, 
Fabre,  Hollatz,  Holtzendorff,  Merignhac,  Olivart,  Oppenheim, 
Rivier,  Ullmann,  Wharton,  and  some  others  I  dare  say,  but  those 
I  have  noted. 

Now,  if  it  is  possible  for  anyone  to  support  argument  by  author¬ 
ity,  if  it  is  possible  for  anyone  to  give  dignity  and  consideration  to 
the  process  of  his  own  reasoning  by  showing  that  others  have 
reached  the  same  conclusion,  we  certainly  have  given  substance, 
and  weight,  and  authority  to  the  conclusion  which  we  have  been 
deducing  here  from  the  record  and  from  the  nature  of  this  grant. 

There  is  one  matter  to  which  I  must  call  attention  before  leav¬ 
ing  the  subject.  Counsel  for  Great  Britain  have  cited  a  number 
of  decisions  in  the  United  States  in  regard  to  the  exercise  of  rights 
of  fishing  by  the  people  of  one  state  in  the  territory  of  another,  and 
some  cases  in  the  British  colonies.  I  shall  not  detain  you  by  any 
extended  consideration  of  those  cases.  In  the  British  colonies 
they  were  a  matter  of  the  internal  polity  of  the  British  Empire. 
All  these  laws  had  to  receive  the  approval  of  the  Sovereign,  they 
became  laws  by  the  authority  of  the  sovereign  law,  and  present 
purely  a  matter  of  internal  polity.  These  laws,  statutes,  and  cases 
in  the  United  States  also  are  entirely  a  matter  of  internal  polity, 
the  internal  distribution  of  power  within  our  own  country,  and  can 
have  no  relation  whatever  to  an  international  question  of  this 
description. 

There  was,  however,  one  case  which  was  referred  to  as  indicating 
that  the  courts  of  the  United  States  took  a  rather  inconsistent  posi¬ 
tion  with  regard  to  the  rights  conferred  upon  an  Indian  tribe  by 
what  we  call  a  treaty.  That  comes  pretty  nearly  being  a  matter 
of  internal  polity,  for  our  Indian  tribes  are  rather  dependent  sov¬ 
ereigns;  nevertheless  the  case  is  worthy  of  attention  because  it 
involves  a  charge  of  inconsistency. 


ARGUMENT  OF  MR.  ROOT 


253 


It  was  the  case  of  the  United  States  against  the  Alaska  Packers 
Association,  79  Federal  Reporter.  That  case  decided  against 
certain  rights  which  were  secured  to  Indians  by  treaty,  to  be 
exercised  in  common  with  the  citizens  of  Washington  territory 
generally,  upon  the  northwestern  coast.  The  case  was  decided 
upon  the  authority  of  certain  previous  decisions,  and  the  judge 
who  wrote  the  opinion  says,  “I  have  given  the  same  interpreta¬ 
tion  to  similar  treaties  with  other  tribes  of  Indians  in  Washington 
territory, ”  citing  United  States  vs.  James  G.  Swan,  50  Federal 
Reporter,  and  United  States  vs.  Winans,  73  Federal  Reporter,  p.  72, 
and  he  says  up  to  the  present  time  these  decisions  have  not  been 
reversed. 

They  have  now  been  reversed  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  the  United  States  vs.  Winans.  That 
is  the  case  which  is  mentioned  there  as  decided  by  the  same  judge 
and  followed  by  him  in  his  decision. 

The  case  is  reported  in  198  United  States  Reports,  p.  371, 
and  was  decided  at  the  October  term.  1904.  I  cannot  ask  anything 
better  from  the  Tribunal  than  the  decision  of  this  case  would  lead 
to  inevitably.  The  syllabus  begins: 

“This  court  will  construe  a  treaty  with  Indians  as  they  understood  it, 
and  as  justice  and  reason  demand. 

“The  right  of  taking  fish  at  all  usual  and  accustomed  places  in  common 
with  the  citizens  of  the  Territory  of  Washington  and  the  right  of  erecting 
temporary  buildings  for  curing  them,  reserved  to  the  Yakima  Indians  in  the 
treaty  of  1859,  was  not  a  grant  of  right  to  the  Indians  but  a  reservation  by 
the  Indians  of  the  rights  already  possessed  and  not  granted  away  by  them. 
The  rights  so  reserved  imposed  a  servitude  on  the  entire  land  relinquished 
to  the  United  States  under  the  treaty  and  which,  as  was  intended  to  be,  was 
continuing  against  the  United  States  and  its  grantees  as  well  as  against  the 
state  and  its  grantees.” 

And  accordingly  upon  that  ground  they  reversed  the  decision 
cited  by  my  learned  friend  on  the  other  side. 

The  Court  says  (p.  379): 

“The  pivot  of  the  controversy  is  the  construction  of  the  second  para¬ 
graph.  Respondents  contend  that  the  words  ‘the  right  of  taking  fish  at  all 
usual  and  accustomed  places  in  common  with  the  citizens  of  the  Territory’ 
confer  only  such  rights  as  a  white  man  would  have  under  the  conditions  of 
ownership  of  the  lands  bordering  on  the  river,  and  under  the  laws  of  the  state, 
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and,  such  being  the  rights  conferred,  the  respondents  further  contend  that 
they  have  the  power  to  exclude  the  Indians  from  the  river  by  reason  of  such 
ownership.” 

And  upon  that  proposition  the  Court  says  (p.  381): 

“The  reservations  were  in  large  areas  of  territory  and  the  negotiations 
were  with  the  tribe.  They  reserved  rights,  however,  to  every  individual  Indian, 
as  though  named  therein.  They  imposed  a  servitude  upon  every  piece  of 
land  as  though  described  therein.  There  was  an  exclusive  right  of  fishing 
reserved  within  certain  boundaries.  There  was  a  right  outside  of  those  boun¬ 
daries  reserved  ‘in  common  with  citizens  of  the  Territory.’  As  a  mere  right, 
'  it  was  not  exclusive  in  the  Indians.  Citizens  might  share  it,  but  the  Indians 
were  secured  in  its  enjoyment  by  a  special  provision  of  means  for  its  exercise. 
They  were  given  1  the  right  of  taking  fish  at  all  usual  and  accustomed  places,’ 
and  the  right  ‘of  erecting  temporary  buildings  for  curing  them.’  The  con¬ 
tingency  of  the  future  ownership  of  the  lands,  therefore,  was  foreseen  and 
provided  for  —  in  other  words,  the  Indians  were  given  a  right  in  the  land  — 
the  right  of  crossing  it  to  the  river  —  the  right  to  occupy  it  to  the  extent 
and  for  the  purpose  mentioned.  No  other  conclusion  would  give  effect  to 
the  treaty.  And  the  right  was  intended  to  be  continuing  against  the  United 
States  and  its  grantees  as  well  as  against  the  state  and  its  grantees.” 

A  question  was  asked  during  the  discussion  upon  the  French 
treaty  rights,  as  to  what  reference  there  was  in  the  correspondence, 
and  Mr.  Turner  said  that  an  examination  would  be  made. 

We  have  made  such  examination  as  was  practicable,  although 
under  great  difficulty,  the  only  papers  accessible  to  us  being  two  or 
three  French  Yellow  Books  and  the  British  Blue  Book.  There 
were  no  such  publications  covering  the  early  history  of  transactions 
between  Great  Britain  and  France,  and  the  French  Yellow  Books 
began  in  the  sixties.  There  are  only  three.  We  have  them  here. 
We  have  printed  some  extracts  from  them  which  we  will  hand  to 
our  friends  on  the  other  side,  and  hand  up  to  the  Court.  There 
is  one  extract  here  from  the  British  Blue  Book  which  Mr.  Turner 
read  in  Court,  and  which  we  have  reproduced  here  for  your 
convenience. 

They  serve,  taken  together  with  the  correspondence  which  is 
already  in  the  record,  particularly  the  correspondence  between 
Lord  Salisbury  and  M.  Waddington,  to  exhibit  in  a  very  clear  light 
the  attitudes  of  the  two  countries  in  respect  of  these  rights,  and  I 
think  they  show  the  relative  attitudes  of  the  two  countries,  not  only 
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at  the  precise  time  when  the  letters  were  written,  but  historically; 
they  show  what  it  had  been  from  the  beginning;  and  without 
detaining  you  to  read  these  letters,  I  will  hand  them  in,  with  your 
permission. 

Now,  I  wish  to  say  a  word  about  the  practical  application  of  the 
American  view  of  the  right  conferred  upon  us  by  this  treaty,  and  of 
the  way  in  which  the  line  should  be  drawn. 

Our  view  is,  I  need  hardly  say,  that  the  terms  of  the  treaty 
itself,  which  give  to  the  inhabitants  of  the  United  States  the  liberty 
to  take  hsh  of  every  kind,  and  reserve  no  right  on  the  part  of 
the  sovereign,  whose  sovereignty  is  limited,  to  prohibit  taking  at 
such  time  as  the  United  States  chooses,  or  in  such  manner  as  it 
chooses,  furnished  the  line  which  is  to  be  drawn,  with  the  entire 
field  of  general  sovereignty  open  and  covered  by  Great  Britain.  We 
say  that  in  either  view,  either  the  view  of  a  real  right  or  the  view 
of  a  binding  obligation,  when  Great  Britain  comes  to  the  subject- 
matter  of  the  right,  she  must  stop;  that  furnishes  the  line.  When 
she  comes  to  the  subject-matter  of  the  right,  she  is  prohibited  by  her 
contract,  by  her  grant  to  us  (and  it  is  a  part  of  the  limitation  of  her 
sovereignty),  that  she  must  not  say  this  right  shall  not  cover  the 
taking  of  fish  except  at  such  time  as  she  thinks  desirable,  or  it  shall 
not  cover  the  taking  of  fish  except  in  such  manner  as  she  thinks 
desirable.  If  she  does  think  it  is  desirable  to  restrict  and  modify 
the  exercise  of  that  right,  because  it  is  a  right  that  she  has  given  to 
us,  she  must  say  to  us  it  is  desirable,  and  we  must  agree  upon  the 
limitations  upon  our  right.  It  is  our  view  that  this  furnishes 
practicable,  convenient,  equitable,  and  beneficent  guide  for  the 
conduct  of  this  business  hereafter  by  the  two  nations.  That  if 
we  cannot  agree,  then  under  Article  4  either  party  can  appeal  to  the 
Tribunal  which  is  constituted  under  this  new  treaty,  or  under  Article 
4  either  party  can  appeal  to  the  method  which  I  hope  your  Honors 
may  be  able  to  prescribe  to  the  satisfaction  of  both  parties  for 
perhaps  a  simpler  and  less  expensive  proceeding.  And,  from  this 
point  of  view,  I  want  to  repeat  what  I  said  the  other  day,  bearing 
upon  our  view,  that  the  best  thing  for  all  parties  is  to  have  a  definite 
line,  the  definite  line  that  the  treaty  itself  establishes,  instead  of 
reading  into  the  treaty  this  perfectly  vague  and  indefinite  idea  that 
Great  Britain  can  go  just  as  far  as  she  thinks  reasonable,  just  as 
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far  as  Newfoundland  thinks  reasonable,  which  is  no  line  at  all; 
which  would  put  always  upon  Great  Britain  the  necessity  of  either 
assenting  to  the  always  extreme  position  that  Newfoundland  must 
take,  which  the  conditions,  the  nature  of  tilings,  the  fact  that  they 
are  burdened,  the  fact  that  we  are  their  competitor,  would  compel 
them  to  take;  or  of  overruling  Newfoundland  without  any  definite 
line  of  right  on  which  to  overrule  her,  and  of  course  creating  resent¬ 
ment  and  trouble. 

It  is  better  for  all  parties  as  a  practical  matter  to  have  a  clear 
line  drawn,  so  that  the  position  of  Great  Britain  will  be  one  of  a 
relation  to  her  colony  upon  a  line  of  right,  instead  of  a  most  invidious 
and  difficult  position  of  being  compelled  to  be  a  judge  deciding  for 
or  against  her  own  child  in  a  matter  of  uncontrolled  discretion. 

I  want  to  submit  to  you  that  the  history  of  our  relations  with 
Great  Britain  indicates  that  there  will  not  be  any  trouble  about 
agreement.  There  may  be  some  specific  and  definite  question 
that  we  will  have  to  leave  out  to  somebody,  that  we  will  have  to 
get  an  opinion  upon,  but  rather  for  the  purpose  of  backing  us  up 
in  making  an  agreement  than  for  any  other  reason.  There  is  no 
reason  why,  if  we  had  this  line  of  right  settled,  we  should  not  take 
up  the  subject  of  general  regulations  just  where  Lord  Bathurst  and 
Mr.  Adams  left  off.  When  Lord  Bathurst  proposed  and  our 
government  accepted  the  proposition  that  there  should  be  joint 
regulations  it  was,  as  you  will  remember,  pushed  aside  by  the 
alternative  of  pushing  us  aside  to  the  wild  and  unsettled  coast, 
where  there  was  not  any  real  use  of  going  on  with  the  subject  of 
joint  regulations.  There  is  no  reason  why  we  should  not  take  it 
up  but  for  this  difficulty  of  Great  Britain  in  dealing  with  a  colony 
that  is  sure  to  be  extreme,  without  having  any  definite  line  of  right 
upon  which  to  deal  with  it. 

That  there  is  no  obstacle  to  regulations  if  both  parties  know 
what  they  are  entitled  to  is  quite  clear  from  the  way  in  which 
countries  about  this  sea  live  under  the  joint  regulations  of  the  North 
Sea  Fishery.  There  is  no  reason  why  this  should  not  be  done  as 
well  as  Great  Britain  and  France,  for  so  many  years  bitter  enemies, 
have  been  able  to  make  their  regulations  under  the  treaty  of  1839, 
to  make  joint  regulations  in  so  far  as  they  were  concerned  between 
each  other  under  the  treaty  of  1857,  which  contained  an  elaborate 
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scheme  of  joint  regulation  for  the  Newfoundland  coast,  but  which 
was  rejected  by  Newfoundland,  and  as  at  last  they  have  done  under 
their  treaty  of  1904,  which  was  finally  accepted  by  Newfoundland. 

You  will  remember  that  in  1889  Lord  Knutsford  wrote  to 
Governor  O’Brien,  of  Newfoundland,  when  the  colony  had  been 
particularly  insistent  upon  its  very  extreme  views  of  its  own  rights 
and  convenience: 

“There  is  no  reasonable  ground  on  which  the  government  of  Newfound¬ 
land  can  object  to  the  introduction  into  that  colony  of  Regulations  similar 
to  those  which  the  governments  interested  in  the  North  Sea  fisheries  have 
agreed  upon  as  best  calculated  to  insure  proper  police  and  to  prevent  the 
occurrence  of  disputes  among  rival  fishermen.” 

That  is  dated  the  31st  May,  1889,  and  is  found  in  the  United 
States  Counter-Case  Appendix,  p.  325.  He  says  that  there  is  no 
reasonable  ground.  The  only  obstacle  lies  in  the  fact  that  Great 
Britain  has  no  measure  of  control  over  Newfoundland  except  her 
own  will,  and  Newfoundland  would  naturally  resent  any  restraint 
on  what  she  believes  to  be  necessary  for  her  prosperity  at  the  mere 
uncontrolled  will  of  the  mother  country.  If  you  give  a  clear, 
definite  line  of  right,  such  as  we  are  contending  for,  all  that  diffi¬ 
culty  is  obviated. 

There  would  be  no  trouble  with  the  United  States.  We  have 
here,  and  I  have  already  referred  to  it,  an  Act  of  the  Congress  of 
the  United  States,  passed  on  the  15th  March,  1862,  and  presented 
in  the  British  Case  Appendix,  at  p.  787,  authorizing  the  appoint¬ 
ment  by  the  President  of  a  representative  of  the  United  States  to 
take  part  in  a  joint  commission  with  France  and  Great  Britain  for 
the  regulation  of  the  fisheries.  I  think  that  it  probably  referred  to 
the  outside  bank  fisheries,  but  my  purpose  in  referring  to  it  now 
is  to  show  the  spirit  and  the  ease  with  which  such  a  matter  can 
be  arranged  if  people  know  what  their  rights  are.  The  practical 
adaptation  is  comparatively  simple.  The  Chamberlain-Bayard 
treaty  of  1888  contains  a  series  of  agreed  regulations  regarding  the 
enforcement  of  Canadian  laws  and  regulations  for  the  preservation 
of  their  fishery.  That  treaty  failed  of  confirmation  not  because  of 
these  features  at  all,  but  because  of  other  features,  and  the  treaty 
illustrates  how  easy  it  is  for  two  friendly  nations,  who  are  familiar 
with  the  case  and  adopt  a  moderate  attitude  with  respect  to  inter- 
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national  intercourse,  to  get  on  with  each  other,  make  modalities 
and  agree  upon  the  best  way  for  the  industry  to  be  profitably  pur¬ 
sued,  provided  that  they  are  allowed  to. 

A  very  good  illustration  of  what  I  am  now  saying  is  to  be  found 
in  the  history  of  the '  so-called  modus  of  1888.  Somebody  spoke 
of  it  here  the  other  day  as  being  still  in  force  in  Canada.  Well, 
it  was  an  informal  agreement  dealing  with  a  lot  of  these  subjects 
that  we  are  agonizing  about  here,  binding  for  only  two  years. 
Twenty  years  ago  its  binding  force  ended.  The  two  countries 
have  gone  on  under  it  ever  since  because  common  sense  ruled 
them,  and  under  it  each  country  finds  that  its  interests  are  better 
served  by  the  friendly  intercourse  that  it  provides  than  they 
would  be  by  breaking  up  again  and  going  to  quarreling.  The 
debates  upon  it  in  the  Canadian  Parliament  —  active  and  exciting 
debates  —  have  developed  argument  as  to  whether  it  should  con¬ 
tinue,  but  the  common  sense  of  Canada  has  prevailed.  Canada 
has  become  a  nation  with  a  sense  of  national  responsibility,  of 
a  national  future,  and  of  the  value  and  importance  of  commer¬ 
cial  relations,  and  it  is  her  own  will  that  she  continues  them  and 
she  is  not  concerned  by  any  narrow  and  limited  view  of  the  people 
of  a  particular  locality. 

Sir  Charles  Fitzpatrick:  And  it  is  practically  not  her  only 
industry  ? 

Senator  Root:  Well,  it  is  not;  that  is  true.  It  is  not  practically 
her  only  industry,  and  that  makes  it  easier  for  her.  The  same  thing 
is  illustrated  by  the  way  in  which  we  have  got  on  under  the  modus 
vivendi  of  1906  and  the  modus  of  1907  regarding  this  same  Newfound¬ 
land  matter.  Sir  Edward  Grey,  the  American  Secretary  of  State, 
the  American  Ambassador  to  Great  Britain,  the  British  Ambassador 
to  Washington  —  none  of  them  had  any  trouble  about  it  except 
that  Newfoundland  screamed  loudly  over  Great  Britain  undertaking 
to  make  an  agreement  which  Newfoundland  considered  to  be 
overriding  her  constitutional  rights,  and  it  was  only  because  it 
was  a  necessity  to  the  prosecution  of  the  idea  of  having  an  arbitra¬ 
tion  that  the  modus  was  made.  It  was  only  because  of  such  a 
necessity  that  Great  Britain  was  able  to  stand  up  and  insist  upon 
it  against  the  violent  protests  of  Newfoundland. 
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I  want  to  impress  upon  your  minds  what  Governor  MacGregor 
said  about  the  way  in  which  they  got  along  under  those  moduses. 
The  Governor  made  a  report  to  Lord  Elgin,  to  be  found  on 
pp.  360  and  361  of  the  American  Counter-Case  Appendix.  He 
says: 

“I  have  had  personal  interview  with  Inspector  O’Reilly  who  has  arrived 
from  Bay  of  Islands  at  St.  John’s,  Newfoundland.” 

This  is  a  report  on  the  working  of  the  modus  of  1906,  and  is 
dated  the  22nd  November,  1906. 

“No  ill-feeling  towards  American  ships  on  the  part  of  Newfoundland 
fishermen,  and  no  interference  with  American  ships. 

“About  forty  American  ships,  about  twenty  Canadian  ships,  about  four¬ 
teen  Newfoundland  vessels,  Bay  of  Islands;  three  vessels  loaded,  sailed  for 
Gloucester  ” 

and  so  on. 

“Alexander  has  been  on  friendly  terms  with  Newfoundland  officers; 
American  ships  consult  with  Alexander  on  all  points  raised,  and  are  guided 
by  his  careful  advice;  Alexander  understands  position,  and  endeavors  to  pre¬ 
vent  trouble. 

“Neither  master  nor  owner  American  ships  offered  any  opposition  to 
legal  proceedings  against  Dubois  and  Crane,  but  rather  facilitated  matters 
advised  by  Alexander. 

“Legal  proceedings  produced  no  result.  There  is  no  excitement;  fisher¬ 
men  are  at  work  as  if  nothing  had  happened. 

“All  American  ships  have  entered  Customs  House  and  Light  Dues  have 
been  paid  without  any  trouble. 

“American  ships  have  observed  in  good  faith  the  conditions  laid  down 
in  modus  vivendi. 

“No  trouble  expected  if  matters  remain  the  same  as  at  the  present  time, 
but  enforcement  of  Bait  Act  in  general  might  produce  disturbance.” 

You  can  get  on  all  right  under  an  arrangement  with  Great 
Britain  and  the  fishermen  can  get  on  all  right  together,  but  for  this 
disturbing  influence  for  which  I  cannot  blame  Newfoundland, 
because  it  is  quite  inevitable.  At  p.  366  he  makes  another  report, 
dated  the  29th  December,  1906.  He  says: 

“Relations  of  fishermen  on  friendly  terms. 

“There  was  considerable  cutting  of  fishing  nets  and  gear,  principally 
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American  ships,  against  each  other,  but  Newfoundland  fishermen  have  suffered 
from  this. 

“Potomac  did  good  service  for  Newfoundland  fishermen  during  the  ice 
blockade  about  the  middle  of  this  month  in  releasing  fishing  nets  and  fishing 
smacks  when  blocked  by  ice;  Potomac  broke  the  ice  for  fishermen  without  dis¬ 
tinction  (of)  nationality.” 

Captain  Anstruther,  in  his  report  of  the  4th  December,  1906 
(p.  366),  says: 

“The  ice  was  from  four  to  six  inches  thick  and  the  fishermen  were  power¬ 
less  to  recover  their  property.  The  Potomac  spent  all  Saturday  and  Sunday 
ice-breaking,  which  enabled  many  of  the  nets  to  be  recovered,  but  I  fear  a 
large  number  will  be  lost.  This  work,  though  of  course  beneficial  to  Ameri¬ 
can  fishermen,  was  also  of  material  assistance  to  Newfoundland,  so  I  took 
upon  myself  to  thank  Lieutenant  Hinds  on  behalf  of  the  Newfoundland  fisher¬ 
men  for  his  co-operation.” 

The  "Potomac”  was  an  American  vessel,  and  I  should  ob¬ 
serve  that  she  was  not  a  man-of-war.  There  was  no  man-of- 
war  there.  She  was  there  as  a  white-winged  messenger  of 
peace.  She  was  a  revenue  vessel  of  the  United  States  sent 
up  to  help  make  the  modus  work,  and  apparently  she  did.  If 
you  will  give  us  a  clear  line  to  work  on,  Great  Britain  and  the 
United  States  will  get  on  all  right,  and  the  fishermen  of  New¬ 
foundland  and  of  the  United  States  will  get  on  all  right;  but 
so  long  as  the  traders  of  Newfoundland  really  believe  that 
the  American  right  is  under  the  uncontrolled  control  of  Great 
Britain,  they  will,  by  the  necessity  of  human  nature,  insist  that 
Great  Britain  shall  exercise  that  control  to  the  farthest  limit. 
That  brings  me  to  the  close  of  what  I  have  to  say  regarding 
Question  1.  Is  it  the  wish  of  the  Tribunal  that  I  shall  take  up 
another  question? 

The  President:  Do  you  desire  to  continue? 

Senator  Root:  It  is  hardly  worth  while  unless  you  are  going 
to  sit  after  4  o’clock. 

The  President:  Then  the  Court  will  adjourn  until  Thursday 
at  10  o’clock. 1 

thereupon,  at  3.50  o’clock  p.m.,  the  Tribunal  adjourned  until  Thursday,  the 
nth  August,  1910,  at  xo  o’clock  a.m. 
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The  President:  Will  you  please  continue,  Mr.  Senator 
Root  ? 1 

Senator  Root  (resuming) :  I  shall  ask  your  further  considera¬ 
tion  for  a  time  of  the  fifth  question:  “From  where  must  be  measured 
the  ‘three  marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  har¬ 
bors’  referred  to  in  the  said  article.”  This,  of  course,  is  equivalent 
to  calling  for  a  decision  as  to  the  scope  of  the  renunciation  clause 
in  the  first  article: 

“And  the  United  States  hereby  renounce  forever  any  liberty  heretofore 
enjoyed  or  claimed  by  the  inhabitants  thereof  to  take,  dry,  or  cure  fish  on  or 
within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbors  of 
His  Britannic  Majesty’s  dominions  in  America,  not  included  within  the  above- 
mentioned  limits.” 

“The  above-mentioned  limits”  were,  of  course,  the  limits  of 
what  we  call  the  treaty  coast,  the  west  coast  of  Newfoundland,  a 
portion  of  the  south  coast  of  Newfoundland,  and  the  coast  of 
Labrador,  and  the  Magdalen  Islands. 

The  question  as  to  the  scope  of  this  renunciation  appears  to 
turn  upon  the  meaning  to  be  given  to  the  word  “bays.” 

The  inhabitants  are  not  to  take,  dry,  or  cure  fish  on  or  within  3 
marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbors. 

It  is  not  suggested  that  there  can  be  any  question  about  the 
meaning  or  scope  to  be  given  to  the  word  “creeks”  or  to  the  word 
“harbors,”  but  the  word  “bays”  is,  by  our  friends  on  the  other 
side,  taken  out  of  the  category  in  which  it  was  placed  and  has  a 
meaning  ascribed  to  it  making  it  cover  all  these  great  indentations 
dividing  the  coasts  of  New  Brunswick,  Nova  Scotia,  and  Cape 
Breton,  Prince  Edward  Island,  and  indenting  the  shores  of  New 
Brunswick  and  of  Newfoundland. 

On  the  other  hand,  the  United  States  contend  that  the  “bays” 
contemplated  are  the  “bays”  which  are  naturally  to  be  classified 
with  creeks  and  harbors,  occurring  along  the  coast,  and  separating 
different  coasts,  different  portions  of  the  coasts,  and  which  are  to 
be  found  along  the  different  coasts  of  these  great  indentations. 
That  is  to  say,  that  the  “bays”  referred  to  there  are  these  smaller 
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bays  running  off,  to  be  found  all  along  these  different  coasts;  and 
that  the  word  had  not  in  the  minds  of  the  negotiators,  the  makers 
of  the  treaty,  any  reference  to  these  great  bodies  of  water. 

I  should  add  a  statement  as  to  the  British  contention.  It  is 
that  the  word  “bays”  is  used  in  a  geographical  sense,  so  that  all 
these  great  bays  are  included,  because  they  were  known  to  the 
world  as  “bays,”  appeared  on  maps  as  “bays,”  and  were  what 
everybody  knew  to  be  “bays.” 

The  question  is  not  a  negligible  one,  it  is  serious,  and  cannot 
be  decided  as  a  matter  of  first  impression  by  saying  that  “bays” 
means  “bays.”  If  it  could  be  decided  in  that  way  we  should  have 
been  spared  this  long  discussion. 

The  more  it  has  been  studied,  the  more  the  history  of  the  time 
and  of  the  negotiation  has  been  studied,  the  more  cause  the  student 
has  found  to  question  that  simple  and  easy  surface  disposition  of  the 
matter. 

That  the  contention  of  the  United  States  is  entitled  to  very 
careful  consideration  before  it  is  dismissed  is  made  manifest 
by  the  fact  that  the  government  of  Great  Britain  once  reached 
the  same  conclusion  which  the  United  States  now  present  to  the 
Tribunal,  and  stated  the  fact  that  it  had  reached  it  in  the  letter 
from  Lord  Stanley  to  Viscount  Falkland  of  the  19th  May,  1845, 
appearing  in  the  British  Case  Appendix,  pp.  145  and  146. 

As  that  contains  an  admirable  statement  of  the  American  side 
of  the  case,  I  beg  the  liberty  of  calling  your  attention  to  it.  Lord 
Stanley  says: 

“My  Lord, 

“H.M.  Govt  having  frequently  had  before  them  the  complaints  of  the 
Minister  of  the  U.  States  in  this  country  on  account  of  the  capture  of  vessels 
belonging  to  fishermen  of  the  U.  States  by  the  provincial  cruisers  of  N.  Scotia 
and  N.  Brunswick  for  alleged  infractions  of  the  Convention  of  the  20th  Oct 
1818  between  G.  Britain  and  the  U.  States,  I  have  to  acquaint  your  Lord- 
ship  that,  after  mature  deliberation,  H.M.  Govt  deem  it  advisable  for  the 
interests  of  both  countries  to  relax  the  strict  rule  of  exclusion  exercised  by 
G.  Britain  over  the  fishing  vessels  of  the  U.  States  entering  the  bays  of  the 
sea  on  the  B.N.  American  coasts.  H.M.  Govt  therefore  henceforward  pro¬ 
pose  to  regard  as  bays,  in  the  sense  of  the  treaty”  — 

You  will  perceive  that  this  letter  is  upon  the  subject  of  the 
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construction,  of  the  meaning  of  the  treaty,  not  of  granting  a  favor 
nor  of  refraining  from  enforcing  the  treaty  in  accordance  with  its 
construction,  but  it  relates  to  a  determination  upon  what  the  treaty 
means  — 

“H.M.  Govt  therefore  henceforward  propose  to  regard  as  bays,  in  the 
sense  of  the  treaty,  only  those  inlets  of  the  sea  which  measure  from  headland 
to  headland  at  their  entrance  the  double  of  the  distance  of  3  miles,  within 
which  it  will  still  be  prohibited  to  the  fishing  vessels  of  the  United  States 
to  approach  the  coast  for  the  purpose  of  fishing.  I  transmit  to  your  Lord- 
ship  herewith  the  copy  of  a  letter,  together  with  its  enclosures,  which  I  have 
received  from  the  Foreign  Office  upon  this  subject,  from  which  you  will  learn 
the  general  views  entertained  by  H.M.  Govt  as  to  the  expediency  of  extend¬ 
ing  to  the  whole  of  the  coasts  of  the  British  possessions  in  N.  America,  the 
same  liberality  with  respect  to  U.  States  fishing  boats  as  H.M.  Govt  have 
recently  thought  fit  to  apply  to  the  Bay  of  Fundy;  and  I  have  to  request 
that  your  Lordship  would  inform  me  whether  you  have  any  objections  to 
offer,  on  provincial  or  other  grounds,  to  the  proposed  relaxation  of  the  con¬ 
struction  of  the  Treaty  of  1818  between  this  country  and  the  U.  States. 

“I  have,  etc. 

“Stanley” 

The  complaints  referred  to  by  the  Minister  of  the  United  States 
on  account  of  the  capture  of  vessels  belonging  to  fishermen  of  the 
United  States  by  the  provincial  cruisers  of  Nova  Scotia  or  New 
Brunswick  are  doubtless  the  complaints  relating  to  the  capture 
of  the  “Washington”  and  the  “Argus,,”  which  were  the  only 
vessels  ever  captured  outside  of  the  3-mile  limit,  and  which  were 
taken  by  provincial  cruisers,  and  not  by  the  vessels  of  Great 
Britain. 

This  letter  shows  that,  having  brought  sharply  before  it  the 
assertion  of  Nova  Scotia  that  the  treaty  covered  by  its  renuncia¬ 
tion  clause  the  great  bodies  of  water  geographically  known  as  bays, 
and  being  faced  with  the  demand  of  the  United  States  for  reparation 
for  the  acts  which  the  United  States  deemed  to  be  unwarranted 
and  injurious,  of  seizing  the  “Argus”  and  the  “Washington,”  the 
British  Government  re-examined  the  subject;  plainly  they  then 
discovered,  or  had  already  discovered,  the  error  in  the  former  opinion 
of  the  law  officers  of  the  Crown,  who  had  based  an  expression  of 
opinion  that  the  renunciation  clause  of  the  treaty  did  cover  these 
“bays”  upon  the  supposed  use  of  the  word  “headlands”  in  the 
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treaty.  Plainly  the  government  of  Great  Britain  had  discovered 
that  that  opinion  was  built  on  sand,  and  the  opinion  had  fallen  in 
the  estimation  of  the  Foreign  Office;  and  we  have  here  a  statement 
that  the  Foreign  Office  had  prepared  and  communicated  to  the 
Colonial  Office,  at  the  head  of  which  Lord  Stanley  was,  an  ex¬ 
amination  and  exposition  of  the  subject.  He  says: 

“I  transmit  to  your  Lordship  herewith  a  copy  of  a  letter  which  I  have 
received  from  the  Foreign  Office  on  the  subject.” 

That  is  to  say,  having  the  matter  sharply  presented  by  the 
demand  for  reparation  for  the  seizure  of  the  “Washington”  and 
the  “Argus,”  the  Foreign  Office  took  the  subject  up  in  earnest, 
examined  it,  found  that  the  opinion  of  the  Law  Officers  of  the 
Crown,  upon  which  Nova  Scotia  had  been  proceeding,  was  not 
worth  the  paper  it  was  written  on,  because  it  was  based  upon  an 
erroneous  assumption  as  to  the  terms  of  the  treaty,  came  to  the 
conclusion  that  the  construction  which  is  now  contended  for  by 
the  United  States  was  the  correct  construction  of  the  treaty,  com¬ 
municated  that  fact,  with  the  reasons,  to  the  Colonial  Office,  and 
the  Colonial  Office  advised  the  Governor  of  Nova  Scotia  in  this 
letter  that  the  government  of  Great  Britain  had  determined  to 
regard  as  bays,  in  the  sense  of  the  treaty,  only  those  inlets  of  the 
sea  which  measure  from  headland  to  headland,  at  their  entrance, 
double  the  distance  of  3  miles. 

The  government  of  Great  Britain  was  driven  back  from  giving 
effect  to  that  conclusion  by  the  protest  that  came  from  Nova  Scotia, 
based  upon  the  interests  of  the  colony. 

Nevertheless,  we  have  of  record  that  deliberate,  reasoned, 
matured  decision  of  the  government  of  Great  Britain  as  to  the 
meaning  of  the  renunciation  clause  in  this  treaty. 

Motives  of  policy  affecting  their  colony  prevented  them  from 
giving  effect  to  their  decision,  but  the  decision  remains  as  authority 
for  us  in  our  consideration  of  the  question. 

There  are  two  or  three  other  communications  from  Great 
Britain  which  serve  to  mark  the  outlines  of  the  subject  and  define 
the  question,  which  I  should  be  very  glad  to  have  you  consider  — - 
a  letter  from  Lord  Kimberley  to  Lord  Lisgar  of  the  16th  February, 
1871,  p.  636  of  the  American  Appendix. 
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The  President:  The  letter  from  the  Minister  of  Foreign  Affairs 
to  Lord  Stanley,  with  its  enclosure,  has  not  been  published  ? 

Senator  Root:  We  have  not  been  favored  with  that.  No; 
I  should  like  to  see  it.  Of  course  we  have  it  not,  and  it  is  not  here. 

The  knowledge  of  its  existence  serves  merely  the  purpose  of 
certifying  to  us  that  this  conclusion  announced  by  Lord  Stanley 
was  a  conclusion  upon  grounds  of  reason. 

The  Earl  of  Kimberley,  writing  from  the  Foreign  Office  to  Lord 
Lisgar  in  1871,  the  time  when  the  making  of  the  new  treaty  was 
proposed  (Lord  Lisgar  was  Governor- General  of  Canada),  says, 
reading  from  the  third  paragraph  on  p.  636: 

“As  at  present  advised,  Her  Majesty’s  Government  are  of  opinion  that 
the  right  of  Canada  to  exclude  Americans  from  fishing  in  the  waters  within 
the  limits  of  three  marine  miles  of  the  coast,  is  beyond  dispute,  and  can  only 
be  ceded  for  an  adequate  consideration.” 

Then  the  third  paragraph  below: 

“With  respect  to  the  question,  what  is  a  Bay  or  Creek,  within  the  mean¬ 
ing  of  the  first  Article  of  the  Treaty  of  1818,  Her  Majesty’s  Government 
adhere  to  the  interpretation  which  they  have  hitherto  maintained  of  that 
Article,  but  they  consider  that  the  difference  which  has  arisen  with  the  United 
States  on  this  point  might  be  a  fit  subject  for  compromise.” 

I  cite  this  for  two  purposes.  One  is,  the  terms  in  which  the 
question  is  stated;  the  right  of  Canada  to  exclude  Americans  from 
fishing  in  the  waters  within  the  limits  of  3  marine  miles  from  the 
coast  is  what  is  said  to  be  beyond  dispute.  The  question,  what  is 
a  bay  or  creek  within  the  meaning  of  the  first  article  of  the  treaty, 
is  a  matter  on  which  Her  Majesty’s  Government  adhere  to  the 
interpretation  they  hitherto  maintained,  but  they  consider  it  a  fair 
subject  for  compromise. 

Another  statement  of  the  question  is  to  be  found  at  p.  629  of 
the  American  Appendix,  and  that  is  a  memorandum  made  for  the 
Foreign  Office,  and  sent  by  the  Earl  of  Kimberley,  the  Minister 
of  Foreign  Affairs,  to  Sir  John  Young,  who  was  then  Governor- 
General  of  Canada,  on  the  10th  October,  1870.  That  is,  it  was  a 
memorandum  made  for  the  Foreign  Office,  I  do  not  know  where, 
but  adopted  by  the  Foreign  Office,  and  transmitted  by  the  Minister 
of  Foreign  Affairs  to  the  Governor- General  of  Canada. 
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This  memorandum  recites  the  convention  of  1818,  quotes  the 
renunciation  clause,  and  proceeds: 

“The  right  of  Great  Britain  to  exclude  American  fishermen  from  waters 
within  three  miles  of  the  coast  is  unambiguous,  and  it  is  believed,  uncontested. 
But  there  appears  to  be  some  doubt  what  are  the  waters  described  as  within 
three  miles  of  bays,  creeks,  and  harbors.  When  a  bay  is  less  than  six  miles 
broad,  its  waters  are  within  the  three  miles  limit,  and  therefore  clearly  within 
the  meaning  of  the  Treaty;  but  when  it  is  more  than  that  breadth,  the  ques¬ 
tion  arises  whether  it  is  a  bay  of  Her  Britannic  Majesty’s  Dominions. 

“This  is  a  question  which  has  to  be  considered  in  each  particular  case 
with  regard  to  International  Law  and  usage.  When  such  a  bay,  etc.,  is  not 
a  bay  of  Her  Majesty’s  Dominions,  the  American  fishermen  will  be  entitled 
to  fish  in  it,  except  within  three  miles  of  the  ‘coast’;  ‘when  it  is  a  bay  of  Her 
Majesty’s  Dominions’  they  will  not  be  entitled  to  fish  within  three  miles  of 
it,  that  is  to  say  (it  is  presumed),  within  three  miles  of  a  line  drawn  from 
headland  to  headland.” 

Both  of  these  communications  you  will  perceive  in  stating  this 
question  use  as  the  test  the  question:  the  limit  of  3  marine  miles 
of  the  coast;  their  description  of  the  territorial  zone  is  of  a  zone 
within  the  limit  of  3  marine  miles  of  the  coast;  as  to  that  there  is 
no  question;  as  to  “bays”  which  may  be  outside  of  that  limit 
there  is  serious  doubt. 

They  use  the  expression  very  much  as  it  was  used  by  Lord 
Aberdeen  in  a  letter  to  which  I  will  now  call  your  attention,  which 
appears  on  p.  488  of  the  American  Appendix.  It  was  written  to 
Mr.  Everett,  the  10th  March,  1845,  from  the  Foreign  Office.  That 
is  the  letter  in  which  the  British  Government  relaxed,  even  before 
this  determination  evinced  in  Lord  Stanley’s  letter  of  the  19th 
May,  1845,  the  application  of  the  rule  based  upon  the  Nova  Scotian 
construction  of  the  renunciation  clause,  and  relieved  the  Bay  of 
Fundy  from  the  application  of  it.  In  that  letter  Lord  Aberdeen 
says,  reading  from  the  next  to  the  last  paragraph  on  p.  489: 

“The  undersigned  has  accordingly  much  pleasure  in  announcing  to  Mr. 
Everett,  the  determination  to  which  Her  Majesty’s  Government  have  come 
to  relax  in  favor  of  the  United  States  fishermen  that  right  which  Great  Britain 
has  hitherto  exercised,  of  excluding  those  fishermen  from  the  British  portion 
of  the  Bay  of  Fundy,  and  they  are  prepared  to  direct  their  colonial  authorities 
to  allow  henceforward  the  United  States  fishermen  to  pursue  their  avocations 
in  any  part  of  the  Bay  of  Fundy,  provided  they  do  not  approach  except  in 
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the  cases  specified  in  the  Treaty  of  1818,  within  three  miles  of  the  entrance 
of  any  bay  on  the  coast  of  Nova  Scotia  or  New  Brunswick  ” 

That  is  to  say,  American  fishermen  may  pursue  their  avocation 
in  any  part  of  the  Bay  of  Fundy  provided  they  do  not  approach 
within  3  miles  of  the  entrance  of  any  bay  on  the  coast  of  Nova 
Scotia,  or  on  the  coast  of  New  Brunswick. 

Now,  insensibly  Lord  Aberdeen  is  using  the  term  there,  exactly 
as  we  say  it  was  used  in  the  treaty. 

My  learned  friend  Mr.  Ewart  told  us  that  we  might  substitute 
for  this  general  distributive  use  of  the  word  “coasts”  on  any  of 
the  coasts,  bays,  and  so  forth  —  that  we  might  substitute  on  the 
coasts  of  Nova  Scotia,  and  the  coasts  of  New  Brunswick,  and  the 
coasts  of  Prince  Edward  Island,  and  the  coasts  of  Newfoundland; 
and  that  is  exactly  what  Lord  Aberdeen  does  here;  and  the  neces¬ 
sary  result  is  that  which  you  get  here  in  this  description  by  Lord 
Aberdeen,  that  the  coasts  meant  in  the  treaty  are  the  coasts  of 
Nova  Scotia,  the  coasts  of  New  Brunswick,  the  coasts  of  New¬ 
foundland,  and  the  bays  are  the  bays  of  those  coasts. 

It  is  the  kind  of  view  which  one  naturally  falls  into  in  dealing 
with  a  fisherman’s  subject,  looking  at  the  subject  from  the  point  of 
view  of  the  exercise  of  the  fisherman’s  avocation,  as  Lord  Aberdeen 
was  here,  as  the  treaty-makers  were  —  the  fisherman  who  crawls 
along  the  coast,  to  whom  this  (indicating  on  map)  is  one  coast,  and 
that  is  another,  looking  at  it  from  the  interior  point  of  view,  and  not 
the  point  of  view  of  the  great  merchant  ship  that  comes  sailing 
across  the  sea  from  the  coast  of  Europe,  and  that  looks  at  the 
western  coast  of  the  ocean  as  a  whole.  That  is  the  occasion  of  this 
distributive  form,  and  I  shall  presently  show  that  it  had  an  origin 
in  a  still  more  distributive  and  separative  use  of  the  word. 

Now,  this  question  depends,  as  a  matter  of  reasoning,  in  the 
view  of  the  United  States,  upon  this  fundamental  proposition  that 
the  terms  of  the  renunciation  clause  are  to  be  limited,  as  a  matter 
of  construction,  to  the  matter  which  was  in  controversy.  As  to 
that  I  do  not  understand  that  there  is  any  dispute.  The  article 
recites  that 

“differences  have  arisen  respecting  the  liberty,  claimed  by  the  United  States 
for  the  inhabitants  thereof,  to  take,  dry,  and  cure  fish  on  certain  coasts,  bays, 
harbors,  and  creeks.” 
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Therefore,  it  is  agreed,  first,  that  the  inhabitants  of  the  United 
States  shall  have  the  liberty  to  take,  dry,  and  cure  fish  within 
certain  limits;  and  next,  the  United  States,  for  its  inhabitants, 
renounces  all  the  liberty  that  it  has  had  or  claimed  upon  all  coasts 
not  included  within  the  limits.  It  is  a  clear-cut,  compact  settle¬ 
ment  of  the  matter  in  controversy  between  the  parties  by  one  of 
the  parties  keeping  one  part  and  giving  up  the  other  part.  We 
are  confined  in  our  construction  of  the  meaning  of  the  words  to 
such  meaning  as  applies  to  the  matter  in  controversy,  and  does 
not  carry  them  outside  to  other  matters.  If  there  are  two  possible 
meanings,  one  which  is  within  and  one  which  is  without,  we  must 
reject  the  one  which  is  without  and  take  the  meaning  that  is  within 
the  subject-matter. 

The  second  proposition  upon  which  we  are  fortunately  removed 
from  the  necessity  of  long  discussion  is  that  the  matter  in  contro¬ 
versy  was  limited  to  those  waters  which  were  within  the  territorial 
jurisdiction,  the  maritime  jurisdiction,  the  maritime  limits,  the 
limits  of  British  sovereignty,  using  a  variety  of  expressions  which 
we  find  in  these  negotiations  and  correspondence,  all  referring  to 
the  same  thing.  The  subject-matter  in  controversy  is  limited  to 
the  exercise  of  the  liberties  within  the  territorial  waters  of  Great 
Britain.  That  follows  necessarily  from  a  great  number  of  expres¬ 
sions  which  were  used  in  the  negotiations,  and  which  were  authori¬ 
tative  statements  of  the  position  of  Great  Britain  which  the  United 
States  had  to  meet,  and  which  were  statements  of  the  subject- 
matter  which  was  to  be  settled.  An  expression  of  this  is  to  be  found 
in  Lord  Bathurst’s  letter  of  instructions  to  the  commissioners  at 
Ghent,  which  appears  in  this  pamphlet,  p.  9.  He  says  to  the 
commissioners,  at  the  foot  of  the  first  paragraph: 

“You  are  instructed  to  state,  that  the  three  material  points  which  remian 
for  consideration  are  the  following.” 

Then,  at  the  foot  of  the  page: 

“Secondly,  the  fisheries.  You  are  to  state  that  Great  Britain  admits 
the  right  of  the  United  States  to  fish  on  the  high  seas  without  the  maritime 
jurisdiction  of  the  territorial  possessions  of  Great  Britain  in  North  America.” 

Then  he  goes  on  to  say  something,  which  I  shall  refer  to  here¬ 
after,  regarding  the  extent  of  that,  and  continues: 


ARGUMENT  OF  MR.  ROOT 


269 

“But  they  cannot  agree  to  renew  the  privilege,  granted  in  the  treaty 
of  1783,  of  allowing  the  Americans  to  land  and  dry  their  fish  on  the  unsettled 
shores  belonging  to  his  Britannic  Majesty,”  etc. 

As  to  everything  without  the  maritime  jurisdiction  of  the  terri¬ 
torial  possessions  of  Great  Britain  there  was  no  controversy,  there 
was  agreement.  As  to  the  area  of  water  within  the  maritime 
jurisdiction ,  within  the  limits  of  British  sovereignty,  there  was 
controversy,  and  to  that  controversy  this  statement  related. 

The  President:  As  to  the  waters  without,  there  was  no  con¬ 
troversy;  whereas,  as  to  the  waters  within,  there  was  controversy? 

Senator  Root:  Precisely. 

The  President:  How  am  I  to  understand  that?  I  should 
think  that  if,  concerning  the  waters  within,  there  was  controversy, 
this  controversy  would  extend  each  way,  and  would,  therefore,  also 
extend  to  the  waters  without,  because  what  is  not  within  is  without 
and  what  is  not  without  is  within. 

Senator  Root:  You  will  see  that  they  would  be  quite  different 
controversies.  The  controversies  to  which  I  refer  was  a  controversy 
as  to  whether,  within  those  limits,  whatever  they  were,  we  had  the 
right  to  fish  or  not.  We  said  that  within  them  we  had  the  right  to 
fish  because  we  had  it  before,  that  it  was  granted  in  1783  and  still 
continued,  notwithstanding  the  war.  Great  Britain  said:  Within 
those  limits  you  have  no  right  to  fish;  you  have  the  right  outside 
of  them,  but  within  them  you  have  not,  because  your  treaty  grant 
of  1783  is  ended  by  the  war.  If  there  were  a  controversy  about 
where  the  limits  were  that  would  be  quite  a  different  controversy, 
dependent  upon  facts  and  different  rules  of  law.  All  I  am  addressing 
myself  to  now  is  the  proposition  that  the  words  of  the  renunciation 
clause  must  be  construed  as  applying  solely  to  the  matter  which  was 
in  controversy  then,  and  that  that  controversy  was  solely  about  the 
right  to  be  exercised  or  not  exercised  within  the  territorial  limits, 
whatever  those  limits  were,  and  I  am  about  to  proceed  to  the 
further  proposition  that  it  follows  that  if  we  can  ascertain  what 
those  limits  were,  the  limits  of  sovereignty,  of  jurisdiction,  the  mari¬ 
time  limits,  the  territorial  limits,  whatever  those  varying  expressions 
may  be,  we  have  an  infallible  guide  to  ascertain  the  meaning  of  the 
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word  “bays”  in  this  renunciation.  We  can  put  a  limit  to  them. 
We  have  drawn  a  line  around  the  field  to  which  it  is  possible  to 
apply  the  word  “bays”  or  “harbors”  or  “creeks.”  The  proposition 
I  am  now  engaged  upon  is  that  the  matter  in  controversy  was,  in 
fact,  limited  to  the  territorial  waters,  to  the  maritime  limits,  what¬ 
ever  they  were,  and  that  that  is  what  the  negotiators  had  in  mind 
when  they  were  settling  rights  about  those  particular  waters. 

Mr.  Ewart  has  been  very  frank  and  clear  upon  that;  he  regarded 
it  as  a  step  in  his  own  argument.  He  said  [p.  756]: 

“Then  I  come  to  one  that  bulked  very  largely  in  Mr.  Warren’s  argument: 
That  the  negotiators  understood  that  they  were  dealing  with  waters  ‘within 
the  maritime  jurisdiction  of  Great  Britain,’  ‘within  British  sovereignty,’  and 
so  on.  I  had  made  a  collection  of  excerpts  for  the  purpose  of  proving  that 
to  be  true,  but  my  list  is  not  nearly  so  long  or  so  full  as  Mr.  Warren’s,  and  I 
therefore  do  not  trouble  the  Tribunal  with  it.  If,  however,  there  is  any  way 
in  which  I  can  emphasize  what  he  said,  I  should  like  to  do  so.  It  seems  to 
me  important.  It  seems  to  me,  Sirs,  that  when  the  negotiators  went  to  nego¬ 
tiate  about  this  treaty,  even  if  they  had  had  no  instructions  at  all,  they  would 
have  known  that  they  were  going  to  deal  with  waters  in  British  sovereignty. 
Nor  would  the  British  imagine  that  the  Americans  were  going  to  renounce 
parts  of  the  high  seas.” 

Further  down  he  repeats  the  same  proposition. 

Judge  Gray:  I  was  very  much  interested  in  that  point  of  Mr. 
Ewart’s  argument.  Mr.  Ewart  further  said  in  that  connection, 
if  I  recollect  his  argument,  that  the  treaty  is  a  convention  between 
Great  Britain  and  the  United  States,  and  that  by  the  fact  of  its 
being  a  convention  it  established  between  them  the  conventional 
territoriality  of  all  bays. 

Senator  Root:  I  remember  that  Mr.  Ewart  did  subsequently— 

Judge  Gray:  He  said  that  it  was  a  conventional  establishment 
of  the  territoriality  of  bays.  I  merely  call  it  to  your  attention. 

Senator  Root:  That  proposition  of  Mr.  Ewart  has  the  fatal 
vice  of  depending  entirely  on  ascribing  to  the  word  “bays”  his  own 
meaning  —  a  meaning  which  is  in  question  here.  If  the  word 
“bays”  in  the  treaty  means  what  Mr.  Ewart  says  it  does,  that  is 
true;  if  it  means  what  we  say  it  does,  precisely  the  contrary  result 
is  accomplished.  We  are  now  engaged  in  trying  to  find  what  it 
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means,  and  you  must  give  some  other  evidence  as  to  what  the  extent 
of  the  territorial  jurisdiction  was  in  order  to  ascertain  the  meaning 
of  “bays.”  You,  by  assuming  a  meaning  and  putting  it  into  the 
treaty,  cannot  ascertain  the  meaning.  That  is  a  perfect  petitio 
principii. 

Judge  Gray:  The  proposition  was  made  by  him  in  connection 
with  Mr.  Warren’s  argument  that,  in  order  that  “bays”  might  be 
considered  territorial  —  exceptionally  so  —  there  must  have  been 
some  assertion  and  by  the  Power  claiming  them  and  recognition 
by  some  other  Powers  of  their  territoriality,  and  so  he  said  that  the 
convention  itself  was  a  recognition  of  bays.  But  you  contend  that 
that  is  something  of  a  circle. 

Senator  Root:  Plainly  so.  It  was  a  recognition  only  if  you 
assume,  first,  the  meaning  which  British  counsel  give  to  “bays,” 
for  we  have  already  reached  a  point  now  upon  this  agreement  of 
Mr.  Ewart  and  Mr.  Warren,  which  shows  that  these  gentlemen 
were  dealing  solely  with  territorial  waters;  that  the  renunciation 
applied  solely  to  territorial  waters;  that  they  had  nothing  else  in 
mind;  that  they  were  not  settling  anything  except  in  regard  to 
territorial  waters.  We  have  already  reached  a  point  where  you 
have  excluded  a  geographical  bay  as  a  geographical  bay.  In  order 
to  bring  “bay”  within  the  meaning  of  the  treaty,  you  have  to  regard 
it  as  a  territorial  bay.  It  must  be  within  the  territorial  limits  of 
Great  Britain.  It  cannot  be  without,  whatever  it  may  be,  geo¬ 
graphical  or  otherwise,  and  whatever  any  map  may  say  about  it. 
We  have  reached  a  point  where  we  know  now  that  these  gentlemen 
were  not  thinking  about  a  map.  Incidentally,  I  may  remark  that 
there  is  no  evidence  that  they  used  any  map.  Mitchell’s  map 
was  used  in  1783  when  they  were  fixing  a  boundary  between 
the  two  countries  as  the  original  separation,  but  there  is  no  evi¬ 
dence  that  I  know  of  that  in  1818  they  had  any  map  at  all. 
But  we  know  now  that  they  were  not  making  an  agreement 
with  reference  to  any  map;  they  were  making  an  agreement 
regarding  the  disposition  of  certain  waters  which  were  within 
the  territorial  jurisdiction  of  Great  Britain,  and  they  were  deal¬ 
ing  with  nothing  else.  Indeed,  that  conclusion  would  follow 
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almost  inevitably  from  the  mere  words  of  the  renunciation  clause. 
The  United  States  renounced 

“Any  liberty  ...  to  take,  dry,  or  cure  fish  on  or  within  three  marine 
miles  of  any  of  the  coasts,  bays,  creeks,  or  harbors  of  His  Britannic  Majesty’s 
dominions.” 

On  or  within.  That  3  miles  is  not  an  arbitrary  expression  or 
measurement.  It  is  a  reference  to  the  recognized  territorial  zone. 
We  must  ascribe  that  force  to  it.  Lord  Stowell  had  already  so 
described  it  in  the  “Twee  Gebroeders”  case,  and  the  treaty  of 
1806  had  already  fixed  the  normal  zone  at  3  marine  miles.  Lord 
Bathurst,  in  his  instructions  to  the  Ghent  Commissioners,  had 
already  said  that  a  limit  of  3  marine  miles  must  be  observed.  Then 
by  1818  all  those  vague,  old  claims  which  nobody  was  quite  sure 
about  and  everybody  was  very  insistent  upon  or  against,  had  dis¬ 
appeared,  and  they  had  come  down  to  the  3-mile  limit.  The  zone 
of  jurisdiction  which,  as  a  matter  of  course  and  without  any  asser¬ 
tion,  is  accorded  to  every  country  for  the  protection  of  its  coast, 
and  this  “three  marine  miles”  plainly  refers  to  that  3-mile  terri¬ 
torial  zone.  You  must  suppose  that  the  bays  which  are  talked 
about  here  are  bays  which  are  within  the  territorial  zone  wherever 
it  lies,  and  the  renunciation  is  of  the  right  to  take  fish,  etc., 
on  coasts,  bays,  creeks,  and  harbors  that  are  within  this  terri- 
torial  zone.  I  say  that  there  is  a  natural  conclusion  to  be 
drawn  from  these  words  perfectly  in  accord  with  the  conclu¬ 
sion  that,  by  another  line  of  reasoning,  another  route,  Mr.  Warren 
and  Mr.  Ewart  reached  —  the  agreement  as  to  the  proposition 
that  the  subject-matter  in  controversy,  the  matter  to  which  the 
words  “bays,  creeks,  harbors”  apply,  is  the  territory  within,  and 
not  additional  to,  the  territorial  limit,  the  territorial  jurisdiction 
of  Great  Britain. 

The  President:  Would  it  not  then  have  been  more  natural 
to  have  expressed  it  as  you  have  expressed  it  just  now  by  putting 
in  the  words,  “within  three  marine  miles”  behind  “coasts,  bays, 
creeks,  and  harbors,  instead  of  before?  You  said,  “coasts,  bays, 
creeks,  or  harbors  within  three  marine  miles”;  would  it  not  have 
been  natural  to  have  expressed  it  in  the  treaty  in  the  same  way  as 
you  now  express  it  in  your  argument  ? 
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Senator  Root:  I  do  not  think  any  more  natural  than  this. 
I  think  it  is  merely  a  matter  of  style.  It  would  have  involved  the 
use  of  one  more  word. 

Sir  Charles  Fitzpatrick:  Style  and  meaning. 

Senator  Root:  I  cannot  see  that  there  would  be  any  difference 
in  the  meaning. 

“The  United  States  hereby  renounce,  forever,  any  liberty  heretofore 
enjoyed  or  claimed  by  the  inhabitants  thereof  to  take,  dry,  or  cure  fish  on 
the  coasts,  bays,  creeks,  or  harbors  of  His  Britannic  Majesty’s  dominions 
in  America,  or  within  three  marine  miles  thereof” 

would  be  the  President’s  suggestion.  That  is  a  very  good  way  to 
express  it,  but  I  think  it  is  merely  a  question  of  style  as  to  whethet 
you  make  an  additional  clause  or  incorporate  the  words  in  the  same 
line. 

The  President:  It  would  certainly  express  your  idea  in  a 
clearer  way,  I  should  think. 

Senator  Root:  That  would  probably  result  from  the  fact  that 
the  style  of  the  President  of  the  Tribunal  is  superior. 

The  President:  I  make  no  pretensions  at  all  as  to  style. 

Senator  Root:  Whatever  inference  is  to  be  drawn  here,  there 
is  no  dispute  —  and  I  take  it  there  can  be  none  —  that  the  bays, 
harbors,  and  creeks  referred  to  were  within  the  territorial  limits  of 
Great  Britain,  and  were  not  something  additional  to  those  territorial 
limits.  As  I  said  a  few  minutes  ago,  in  answer  to  a  question,  if  we 
can  ascertain  what  those  territorial  limits  are,  we  have  an  infallible 
guide  to  show  us  what  bays,  harbors,  and  creeks  were  referred  to. 

The  first  proposition  which  I  wish  to  make  in  the  effort  to  ascer¬ 
tain  what  the  negotiators  understood  these  limits  to  be,  for,  after 
all,  that  is  the  great  question  —  we  are  not  so  much  concerned  about 
what  some  arguments  might  have  established  them  to  be  as  with 
what  the  makers  of  the  treaty  considered  them  to  be  —  is  that  there 
is  now,  there  was  then,  and  there  always  has  been,  ever  since  the 
old  vague  claims  to  great  areas  of  the  sea  were  dispelled  and  aban¬ 
doned,  a  rule,  which  is  a  rule  of  common  sense,  almost  of  necessity, 
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that  if  any  nation  wishes  to  extend  its  jurisdiction  over  a  bit  of 
water  extending  beyond  the  limit  of  its  accepted  and  accorded 
territorial  zone,  it  must  claim  it.  It  must  assert  its  right.  There 
was  not  in  1818,  and  there  is  not  now,  any  rule  of  law  or  any  custom 
of  nations  under  which  the  large  bodies  of  water  indenting  the  coast 
of  a  country  are  regarded  as  being  within  the  jurisdiction  of  the 
country  unless  the  country  asserts  her  jurisdiction  over  them, 
unless  the  country  claims  them. 

The  general  rule  of  law  accords  to  every  country  a  territorial 
zone  over  which  it  has  rights  of  sovereignty  based  upon  the  necessity 
and  the  reasonableness  of  protection.  The  most  general  view  is 
that  the  reasonable  width  of  such  a  zone  is  3  miles.  Some  countries 
take  a  different  view,  Norway,  I  think,  claiming  4  miles.  In  the 
treaty  of  1806,  to  which  I  shall  have  to  refer  again  presently,  Great 
Britain  and  the  United  States  agreed  upon  3  miles  as  the  width  of 
such  a  zone  as  all  the  world  was  bound  to  recognize,  and  upon  5 
miles  that  they  would  recognize  as  between  themselves  for  the 
peculiar  and  special  circumstances  treated  of  in  that  treaty.  The 
Institute  of  International  Law,  at  its  meeting  in  1894,  expressed 
the  view  that  6  miles  would  be  reasonable.  But  the  width  is  imma¬ 
terial  to  my  present  argument.  Whatever  it  be,  the  world  accords 
to  every  country,  as  a  matter  of  course,  and  without  its  making 
any  assertion  of  it,  or  claim  to  it,  a  right  of  sovereignty  over  the 
strip  of  water  which  surrounds  its  coast.  It  was  originally  fixed  by 
the  distance  of  cannon-shot,  and,  of  course,  fixed  by  measurement 
from  the  solid  land,  because  you  do  not  take  cannon  out  in  the 
water  and  fire  them  off;  you  shoot  them  from  the  land,  and  the  3 
miles,  the  4  miles,  the  6  miles,  whatever  it  is  to  be,  is  a  commutation 
of  the  old  idea  of  cannon-shot.  Great  Britain  and  the  United 
States  agreed,  as  between  themselves,  that  the  cannon-shot  should 
be  conventionally  treated  as  being  3  miles  in  length.  As  the  cannon- 
shot  grows  longer  there  is  a  tendency  to  increase  the  width  of  this 
zone,  for  two  reasons  —  because  the  country  can  defend  itself  over 
a  wider  zone,  and  because  the  country  is  liable  to  attack  across  a 
wider  zone,  and  therefore  it  has  to  keep  ships  of  war  farther  away. 
It  all  comes  back  to  the  principle  of  protection,  and,  for  the  purposes 
of  protection  without  assertion,  without  claim  as  a  matter  of  course, 
to  every  country  the  law  of  nations  accords  the  right  of  sovereignty 
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over  a  strip  of  water  measured  from  her  solid  soil.  Originally  they 
had  this  width  determined  by  the  competency  of  cannon,  going  as 
far  as  explosives  would  send  a  shot,  and  more  recently  measured 
by  an  agreed  commutation  as  to  the  length  of  cannon-shot  —  3 
miles,  4  miles,  6  miles,  whatever  it  may  be. 

But  there  is  no  such  right  accorded  by  the  law  of  nations  to  any 
country  outside  of  that  zone,  whatever  its  width  may  be,  measured 
by  cannon-shot  or  a  commutation  of  the  length  of  cannon-shot 
from  the  solid  land.  There  is  no  such  sovereignty  accorded  over 
any  bay,  or  creek,  or  inlet,  or  harbor  that  does  not  come  within  that 
normal  zone,  unless  the  nation  has  affirmatively  elected  to  take  the 
bay,  creek,  or  harbor  into  its  jurisdiction,  and  asserted  its  right  to 
take  it  into  its  jurisdiction,  upon  facts  which,  when  analyzed,  will 
be  found  always  to  go  back  to  the  same  doctrine  of  protection. 

The  United  States  had  no  rights  over  Delaware  Bay  unless  she 
elected  to  appropriate  Delaware  Bay,  as  she  did.  Great  Britain 
had  no  rights  and  could  have  no  rights  over  the  Bay  of  Fundy,  over 
Chaleur,  Miramichi,  Conception,  Placentia,  White  Bay,  unless 
she  elected  to  appropriate  them.  The  writers  say  these  bays,  more 
than  double  the  width  of  the  territorial  zone,  may  be  prescribed 
for.  That  is  what  Stowell  says  in  the  “Twee  Gebroeders”  case. 
He  says  an  area  of  sea  outside  of  the  limits  may  be  prescribed  for. 
Phillimore  says: 

“Besides  the  right  of  property  and  jursdiction  within  the  limit  of  cannon- 
shot  from  the  shore,  there  are  certain  portions  of  the  sea  which,  though  they 
exceed  this  verge,  may,  under  special  circumstances,  be  prescribed  for.” 

The  Attorney- General  here  in  his  argument  says  [p.  1103]: 
“If  you  want  to  be  acknowledged  as  the  possessor  of  a  bay,  you  must  claim  it.” 

Very  just. 

Chitty  speaks  of  appropriating  gulfs  and  straits,  in  a  quotation 
my  friends  have  read  on  the  other  side. 

De  Martens  speaks,  in  a  quotation  read  by  the  British  counsel, 
in  these  words : 

“A  nation  may  occupy  and  extend  its  dominion  beyond” 
this  recognized  limit. 

To  prescribe  for  a  tiling  is  to  claim  it  upon  the  ground  of  posses- 
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sion.  We  cannot  have  a  better  statement  of  the  precise  situation 
than  was  made  by  the  British  negotiators  of  the  treaty  of  1806, 
Lords  Holland  and  Auckland,  at  p.  61  of  the  British  Appendix. 
In  the  second  paragraph  of  their  report  to  the  British  Foreign  Office 
of  the  14th  November,  1806,  they  condense  a  statement  of  the  law 
and  the  existing  conditions  in  the  world  at  that  time  most  admirably. 
Let  me  read  the  first  two  paragraphs,  for  they  both  are  apposite. 
They  say: 

“My  Lord, 

“In  elucidation  of  the  subject  of  our  public  despatch  we  beg  leave  to 
lay  before  you  the  following  observations  on  the  nature  of  the  extension  of 
jurisdiction  suggested  by  the  American  commissioners,  on  the  real  value  of 
such  a  concession  compared  with  that  which  they  seem  to  set  upon  it  as  well 
as  the  reasons  which  in  our  opinion  induce  them  to  urge  it  so  strenuously. 

“The  distance  of  a  cannon-shot  from  shore  is  as  far  as  we  have  been  able 
to  ascertain  the  general  limit  of  maritime  jurisdiction  and  that  distance  is 
for  the  sake  of  convenience  practically  construed  into  three  miles  or  a  league. 
All  independent  nations  possess  such  jurisdiction  on  their  coasts;  and  the 
right  to  it  is  not  only  generally  contained  in  the  acknowledgment  of  the 
independence  of  the  United  States,  but  seems  to  have  been  specifically  alluded 
to  in  the  25th  article  of  the  treaty  of  1794.  Particular  circumstances  resulting 
from  immemorial  usage,  geographical  position  or  stipulations  of  treaty  have 
sometimes  led  to  an  extension  of  jurisdiction,  and  may  therefore,  when  appli¬ 
cable,  be  urged  as  a  justification  of  such  a  pretension.” 

That  is  the  precise  situation  in  which  Great  Britain  and  the 
United  States  stood. 

The  President:  Does  this  passage  refer  to  bays,  or  does  it 
refer  only  to  an  extension  of  the  distance  on  the  open  coast  ? 

Senator  Root:  I  shall  show  you,  sir,  that  it  refers  to  bays. 
It  refers  to  any  extension  beyond  the  3-mile  limit. 

The  President:  The  fourth  paragraph  in  this  despatch  begins 
with  the  words  “the  space  between  headlands  is  more  generally 
laid  down,  and  admitted  by  Grotius  himself,  as  subject  to  the 
exclusive  jurisdiction  of  the  power  to  whom  the  land  belongs.” 
That  is  in  the  fourth  paragraph  of  the  same  despatch. 

Senator  Root:  Yes.  They  go  on  to  discuss  the  proposition 
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of  the  Americans,  which  related  to  the  subject  of  bays.  I  will  take 
that  up.  I  intend  to  return  to  this  letter  in  a  few  minutes. 

The  President:  Yes. 

Senator  Root:  I  was  reading  this  portion  only  as  a  statement 
of  what  I  conceive  to  be  the  actual  condition  of  law  under  which 
these  gentlemen  stood  at  the  time  they  were  making  this  treaty. 
I  shall  return  to  it  for  another  purpose. 

Upon  attentive  consideration  of  this  long  and  voluminous  record 
I  have  become  satisfied,  and  I  think  that  the  Tribunal  must  become 
satisfied,  that 

First,  Great  Britain  never,  down  to  the  final  conclusion  of  the 
treaty  of  1818,  claimed  or  asserted  a  right  to  the  extension  of  her 
jurisdiction  beyond  the  cannon-shot,  and  over  the  waters  of  any 
of  these  bays  that  exceeded  double  the  cannon-shot  distance,  or 
its  commuted  length  of  3  miles.  That  may  be  qualified,  and  as  to 
that  I  shall  say  something  particularly,  but  my  general  statement 
should  be  qualified  by  a  reference  to  the  fact  that  it  may  be  that 
there  were  certain  municipal  statutes  which  related  to  Chaleur  and 
Miramichi  that  are  open  to  discussion  as  to  whether  they  did  not 
amount  to  an  assertion  of  jurisdiction.  It  is  claimed  by  Great 
Britain  that  they  did  amount  to  an  assertion  of  jurisdiction.  We 
say  they  did  not.  But  as  to  all  these  others,  laying  aside  Chaleur 
and  Miramichi,  to  which  these  municipal  statutes  related  —  as  to 
all  these  others,  Fundy,  St.  George,  Fortune,  Placentia,  Notre 
Dame,  White  —  as  to  all  of  them,  so  far  as  I  can  ascertain  upon 
the  most  painstaking  examination,  there  never  was  an  election  by 
Great  Britain  to  regard  them  as  being  within  her  jurisdiction,  there 
never  was  any  prescribing  for  them,  there  never  was  any  claim  to 
them.  That  is  the  first  thing  that  I  think  will  be  established. 

The  second  is,  that  the  United  States  insistently  urged  upon 
Great  Britain  the  inclusion  within  the  conventional  limits  of  the 
maritime  jurisdiction  of  both  countries  of  bays,  chambers  within 
headlands;  and  Great  Britain  refused  to  permit  it,  expressly. 

The  third  is,  that  Great  Britain  not  merely  refrained  from  mak¬ 
ing  any  claim,  not  merely  refused  to  permit  the  United  States  to 
get  into  the  treaties  a  statement  of  jurisdiction  over  these  large 
bays,  but  she  industriously  and  expressly  excluded  it. 
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Of  course  when  I  say  Great  Britain  made  no  claim,  I  have  to 
depend  upon  a  negative.  There  is  none  here  that  I  can  find,  and 
the  only  way  I  can  prove  that  is  by  reading  all  these  documents, 
from  which  I  am  sure  the  Court  will  excuse  me. 

Judge  Gray:  I  think,  Mr.  Root,  it  was  with  reference  to  that 
absence  that  you  speak  of  in  evidence  of  the  assertion  or  recognition 
of  these  other  large  bays  that  Mr.  Ewart  seemed  to  depend  upon 
what  he  called  the  conventional  recognition  or  agreement  between 
the  two  parties. 

Senator  Root:  Yes.  The  sole  suggestion  that  he  had  to 
make  of  any  assertion  or  claim  was  by  ascribing  his  meaning  to 
the  word  “bays”  in  this  treaty. 

I  have  said  that  the  United  States  sought  to  include  these  large 
bodies  of  water  within  jurisdiction,  and  that  Great  Britain  refused 
it.  That  appears  from  the  correspondence  which  begins  on  p.  60 
of  the  British  Appendix,  a  letter  from  Mr.  Madison  to  Messrs. 
Monroe  and  Pinckney,  who  were  the  plenipotentiaries  engaged 
in  London  in  negotiating  the  treaty  of  1806.  The  third  paragraph, 
just  below  the  middle  of  the  page,  contains  the  following  statement 
from  Mr.  Madison,  who  was  then  Secretary  of  State: 

“With  this  example,  and  with  a  view  to  what  is  suggested  by  our  own 
experience,  it  may  be  expected  that  the  British  Government  wall  not  refuse 
to  concur  in  an  article  to  the  following  effect: 

“‘It  is  agreed  that  all  armed  vessels  belonging  to  either  of  the  parties 
engaged  in  war,  shall  be  effectually  restrained  by  positive  orders,  and  penal 
provisions,  from  seizing,  searching,  or  otherwise  interrupting  or  disturbing 
vessels  to  whomsover  belonging,  whether  outward  or  inward  bound,  within 
the  harbors  or  the  chambers  formed  by  headlands,  or  anywhere  at  sea,  within 
the  distance  of  four  leagues  from  the  shore,  or  from  a  right  line  from  one  head¬ 
land  to  another;  it  is  further  agreed,  that,  by  like  orders  and  provisions,  all 
armed  vessels  shall  be  effectually  restrained  by  the  party  to  which  they  respec¬ 
tively  belong,  from  stationing  themselves,  or  from  roving  or  hovering  so  near 
the  entry  of  any  of  the  harbors  or  coasts  of  the  other,  as  that  merchantmen 
shall  apprehend  their  passage  to  be  unsafe,  or  in  danger  of  being  set  upon 
and  surprised.”’ 

That  is  a  clear  proposal,  is  it  not,  to  include  by  convention  within 
the  jurisdiction  of  the  two  parties  chambers  formed  by  headlands, 
and  a  territorial  zone  which  extends  for  four  leagues  from  a  line 
drawn  from  headland  to  headland  ? 
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Sir  Charles  Fitzpatrick:  You  would  include  bays  in  “cham¬ 
bers  formed  by  headlands”  ? 

Senator  Root:  I  should  say  so;  yes.  I  should  say  so. 

Sir  Charles  Fitzpatrick:  It  is  curious  they  do  not  use  the 
word  “bays,”  is  it  not? 

Senator  Root:  “Chambers  formed  by  headlands”  is  a  much 
more  comprehensive  expression  I  should  say;  and  it  was,  you  will 
recall,  the  expression  that  had  been  used  in  the  controversy  about 
the  King’s  chambers  that  had  been  going  on;  and  it  included  in  the 
British  assertion  of  jurisdiction  very  large  bodies  of  water. 

Judge  Gray:  The  “Argus”  was  claimed  within  a  line  drawn 
from  headlands  a  hundred  miles  apart  — -  those  curvatures  or  con¬ 
vexities  of  the  coast. 

Senator  Root:  Yes.  Now  let  us  see  what  reception  that 
proposal  of  Mr.  Madison’s  met  with  on  the  part  of  Great  Britain. 
I  will  ask  the  Tribunal  to  turn  to  the  Counter-Case  Appendix  of 
the  United  States  at  p.  95,  where  there  is  a  report  from  Mr.  Monroe 
and  Mr.  Pinckney,  who  are  the  negotiators  of  the  treaty  of  1806. 
Just  below  the  middle  of  the  page,  after  speaking  of  some  other 
things,  in  this  report  dated  the  nth  November,  1806,  they  say: 

“The  question  of  blockade,  and  others  connected  with  it^may,  we  think, 
be  satisfactorily  arranged.  They  will  agree  also  to  acknowledge  our  juris¬ 
diction  to  the  extent  of  a  league  from  our  coasts;  we  have  claimed  that  acknowl¬ 
edgment  to  the  extent  of  three  leagues.” 

So  much  for  that  letter.  The  next  letter  is  the  Holland  and 
Auckland  letter  on  p.  61  of  the  British  Appendix,  to  which  I  have 
already  referred.  And  I  beg  the  Tribunal  to  consider  that  letter 
now  with  reference  to  that  proposal  of  Mr.  Madison,  which  was 
the  thing  that  the  American  negotiators  were  urging,  and  that  the 
British  negotiators  were  considering;  and  the  Tribunal  will  see 
that  that  is  the  reason  why,  in  the  fourth  paragraph  to  which  the 
President  refers,  he  discusses  the  subject  of  the  space  between  head¬ 
lands.  That  is  why  after  defining  the  limit  of  maritime  jurisdiction 
at  three  miles  —  the  general  limit  of  maritime  jurisdiction  —  they 
go  on  to  speak  of  particular  circumstances  resulting  from  imme- 
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morial  usage,  geographical  position  or  stipulations  of  treaty  lead¬ 
ing  to  an  extension  of  jurisdiction,  which  “may  therefore,  when 
applicable,  be  urged  as  a  justification  of  such  a  pretension.” 
They  are  writing  about  this  proposal  of  Mr.  Madison’s,  which 
is  a  proposal  embracing  not  merely  the  width  of  the  territorial 
zone,  but  the  inclusion  in  the  jurisdiction  of  the  two  coun¬ 
tries  of  the  chambers  between  headlands,  and  carrying  the  zone 
outward  a  long  distance  beyond  a  line  drawn  from  headland  to 
headland. 

Now  I  beg  the  Tribunal  to  go  on  to  the  part  of  this  letter  at  the 
foot  of  p.  61  of  the  British  Appendix,  and  consider  what  the  British 
negotiators  say  further: 

“If  your  Lordship  should  deem  it  expedient  on  other  grounds  to  concede 
any  extension  of  jurisdiction  to  the  United  States  beyond  that  which  their 
independence  necessarily  implies,  the  American  commissioners  have  more 
than  once  assured  us  that  they  are  ready  in  the  article  itself  to  acknowledge 
it  as  an  exception  to  the  general  rule  arising  from  the  particular  circumstances 
of  their  situation  and  peculiar  nature  of  their  coast.  We  shall  also  observe 
that  their  utmost  expectation  after  our  conversations  on  the  subject  is  two 
marine  leagues.” 

The  Tribunal  will  perceive  that  what  their  independence  neces¬ 
sarily  implies  has  already  been  stated  in  the  second  paragraph  of 
the  letter.  They  proceed: 

“The  disadvantages  of  such  a  stipulation  to  us  would  be  the  additional 
protection  of  a  league  to  our  enemies  and  to  our  deserters  in  the  American 
service,  and  a  fear  has  also  been  expressed  by  a  very  intelligent  sea  officer, 
that  the  difficulty  of  ascertaining  the  distance  would  add  to  the  frequency 
of  the  disputes,”  etc. 

“We  might  on  the  other  hand  derive  some  little  advantage  from  the 
claim  it  would  justify  of  an  extended  jurisdiction  and  consequent  protection 
of  revenue  and  commerce  on  the  coasts  of  our  colonial  possessions.” 

There  is  squarely  the  question:  Shall  Great  Britain  assent  to 
the  insistence  of  the  United  States  upon  this  extension  of  jurisdic¬ 
tion,  which  includes  chambers  between  headlands,  and  a  broader 
zone  than  3  miles,  in  view  of  the  disadvantage  which  would  come 
from  additional  protection  to  enemies  and  in  view  of  the  advan¬ 
tage  which  might  be  derived  from  the  claim  it  would  justify  of  an 
extended  jurisdiction,  and  consequent  protection  of  revenue  and 
commerce  on  the  coasts  of  the  colonial  possessions  ? 
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The  President:  Do  you  think,  Mr.  Senator  Root,  that  the 
circumstances  of  the  time  —  it  was  in  the  height  of  the  power  of 
Napoleon  that  these  transactions  took  place,  1806  — might  be  of 
some  influence  concerning  the  decision  of  Great  Britain  whether 
the  benefits  for  revenue  and  commerce  ought  to  be  considered,  or 
the  difficulties  which  in  this  great  struggle  between  maritime  power 
and  land  power  and  continental  power  would  strengthen  the  force 
of  the  enemy  ? 

Senator  Root  :  I  am  sure  those  circumstances  had  a  very  great 
weight,  and  I  shall,  in  a  very  few  minutes,  state  what  I  think  their 
relation  was,  and  what  the  effect  of  these  circumstances  was.  In 
the  meantime,  however,  let  me  ask  the  Tribunal  to  look  at  the 
Monroe  and  Pinckney  report  of  the  3rd  January,  1807,  which 
appears  in  the  Counter-Case  Appendix  of  the  United  States  at 
p.  96.  They  are  transmitting  the  treaty  itself,  and  they  say,  under 
date  of  the  3rd  January,  1807: 

“The  twelfth  article  establishes  the  maritime  jurisdiction  of  the  United 
States  to  the  distance  of  five  marine  miles  from  their  coast,  in  favor  of  their 
own  vessels  and  the  unarmed  vessels  of  all  other  Powers  who  may  acknowledge 
the  same  limit.  This  government  (Great  Britain)  contended  that  three 
marine  miles  was  the  greatest  extent  to  which  the  pretension  could  be  carried 
by  the  law  of  nations,  and  resisted,  at  the  instance  of  the  Admiralty  and  the 
law  officers  of  the  Crown,  in  Doctors’  Commons,  the  concession,  which  was 
supposed  to  be  made  by  this  arrangement,  with  great  earnestness.  The 
ministry  seemed  to  view  our  claim  in  the  light  of  an  innovation  of  dangerous 
tendency,  whose  admission,  especially  at  the  present  time,  might  be  deemed 
an  act  unworthy  of  the  government.  The  outrages  lately  committed  on  our 
coast,  which  made  some  provision  of  the  kind  necessary  as  a  useful  lesson 
to  the  commanders  of  their  squadrons,  and  a  reparation  for  the  insults  offered 
to  our  government,  increased  the  difficulty  of  obtaining  any  accommodation 
whatever.” 

The  treaty  of  1806,  which  is  at  p.  22  of  the  same  Counter-Case 
Appendix,  shows  the  result  of  this  negotiation,  which  began  with 
the  proposal  of  the  United  States  to  take  into  the  maritime  juris¬ 
diction  of  both  countries  an  extended  belt  or  territorial  zone  and 
the  chambers  between  headlands  and  to  draw  the  territorial  zone 
outside  of  a  line  extending  from  headland  to  headland. 

Sir  Charles  Fitzpatrick:  At  that  time  England  had  acqui- 


282 


FISHERIES  ARBITRATION  AT  THE  HAGUE 


esced  in  the  claim  of  the  United  States  with  respect  to  Delaware 
and  Chesapeake? 

Senator  Root:  With  respect  to  Delaware,  yes.  Chesapeake 
had  not  arisen  yet. 

Sir  Charles  Fitzpatrick:  No. 

Senator  Root:  It  was  in  1793  that  the  Delaware  Bay  question 
came  up. 

Sir  Charles  Fitzpatrick:  What  year  was  the  Chesapeake 
Bay  question? 

Judge  Gray:  It  was  after  the  Civil  War. 

Senator  Root:  1885;  yes,  long  after. 

In  view  of  what  the  negotiation  had  been,  what  the  American 
position  had  been,  and  the  attitude  exhibited  by  Great  Britain 
according  to  these  letters,  the  questions  as  stated  by  the  British 
negotiators  in  their  report  —  Lord  Holland  and  Lord  Auckland  — - 
I  ask  for  a  reconsideration  of  the  terms  of  the  treaty  of  1806. 
It  says,  in  Article  12,  on  p.  22  of  the  American  Counter- Case 
Appendix : 

“And  whereas  it  is  expedient  to  make  special  provisions  respecting  the 
maritime  jurisdiction  of  the  high  contracting  parties  on  the  coast  of  their 
respective  possessions  in  North  America  on  account  of  peculiar  circumstances 
belonging  to  those  coasts,  it  is  agreed  that  in  all  cases  where  one  of  the  said 
high  contracting  parties  shall  be  engaged  in  war,  and  the  other  shall  be  at 
peace,  the  belligerent  Power  shall  not  stop  except  for  the  purpose  hereafter 
mentioned,  the  vessels  of  the  neutral  Power,  or  the  unarmed  vessels  of  other 
nations,  within  jive  marine  miles  from  the  shore  belonging  to  the  said  neutral 
Power  on  the  American  seas.” 

You  will  perceive  that  they  are  not  fixing  the  width  of  the  terri¬ 
torial  zone  merely.  They  are  making  a  rule  for  the  “American  seas 
alone,”  and  the  rule  is  a  rule  of  maritime  jurisdiction.  They  are 
covering  the  entire  ground  for  the  exercise  of  sovereignty  beyond 
the  limits  of  the  solid  earth : 

“Provided,  That  the  said  stipulation  shall  not  take  effect  in  favor  of  the 
ships  of  any  nation  or  nations  which  shaE  not  have  agreed  to  respect  the 
limits  aforesaid,  as  the  line  of  maritime  jurisdiction  of  the  said  neutral  state. 
And  it  is  further  stipulated,  that  if  either  of  the  high  contracting  parties  shall 


ARGUMENT  OF  MR.  ROOT 


283 

be  at  war  with  any  nation  or  nations  which  shall  not  have  agreed  to  respect 
the  said  special  limit  or  line  of  maritime  jurisdiction  herein  agreed  upon,  such 
contracting  party  shall  have  the  right  to  stop  or  search  any  vessel  beyond 
the  limit  of  a  cannon-shot,  or  three  marine  miles  from  the  said  coast  of  the 
neutral  Power,  for  the  purpose  of  ascertaining  the  nation  to  which  such  vessel 
shall  belong;  and  with  respect  to  the  ships  and  property  of  the  nation  or  nations 
not  having  agreed  to  respect  the  aforesaid  line  of  jurisdiction,  the  belligerent 
Power  shall  exercise  the  same  rights  as  if  this  article  did  not  exist.” 

That  covers  the  whole  ground  on  the  balance  of  interests  exhib¬ 
ited  in  the  letters  of  the  negotiators,  Lords  Holland  and  Auckland, 
as  the  result  of  the  resistance  of  Great  Britain  under  all  the  circum¬ 
stances  that  existed  at  the  time,  to  the  urgency  of  the  Americans. 
As  a  result,  they  agreed  upon  the  line  of  maritime  jurisdiction  which 
is  stated  here,  and  that  expressly  excludes  from  the  maritime  juris¬ 
diction  of  the  two  Powers  the  chambers  between  headlands. 

The  President:  In  the  text  of  Article  12  it  is  stated  that  this 
disposition  has  been  agreed  upon  “on  account  of  the  peculiar 
circumstances  belonging  to  those  coasts.” 

Senator  Root:  Yes. 

The  President:  Is  it  not  possible  that  this  passage  “on  account 
of  the  peculiar  circumstances  belonging  to  the  coasts”  is  evidence 
that  this  is  a  specific  provision  concerning  the  open  coast,  and  not 
referring  to  the  bays  ? 

Senator  Root:  I  could  not  think  of  any  circumstances  more 
peculiar,  as  belonging  to  coasts,  than  the  number,  size,  and  character 
of  the  bays  which  indent  them. 

The  Attorney-General:  The  shelving  nature  of  the  coast. 

The  President:  In  the  letter  from  Lord  Holland  and  Lord 
Auckland  to  Lord  Howick,  of  the  14th  November,  1806  (British 
Case  Appendix,  p.  61),  the  fifth  paragraph  seems  perhaps  to  have 
some  connection  with  Article  12: 

“The  circumstance  however  on  which  the  American  commissioners  have 
chiefly  relied  is  the  shelving  nature  of  their  coast;  and  though  from  the  east 
end  of  Long  Island  northwards  it  does  not  deserve  such  a  description  they 
allege  that  it  is  so  broken  with  rocks  as  to  oblige  coasting  vessels  to  keep  at 
a  considerable  distance  from  the  land.” 
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Could  it  not  be  said  that  in  consequence  of  this  mention  here  of 
this  shelving  nature  of  the  coast  and  of  the  reference  to  the  peculiar 
circumstances  belonging  to  the  coasts,  this  Article  x  2  refers  only  to 
the  coast  —  to  the  open  coast,  in  contradistinction  to  the  bays  ? 

Senator  Root:  But  Article  12  cannot  refer  only  to  the  coasts, 
because  it  in  ipsissimis  verbis  fixes  the  maritime  jurisdiction,  and 
maritime  jurisdiction  is  an  all-comprehensive  term.  Great  Britain 
cannot  have  any  jurisdiction  beyond  its  maritime  jurisdiction. 
Of  course  you  cannot  disassociate  the  shelving  nature  of  the  coasts 
from  the  conformation  of  them,  from  the  bays  and  from  the  islands 
which  are  referred  to  here  by  Lords  Holland  and  Auckland. 

Sir  Charles  Fitzpatrick:  Your  theory  is  that  “coasts”  in 
Article  12  includes  bays  and  harbors:  “peculiar  circumstances  be¬ 
longing  to  these  coasts”  would  mean  peculiar  circumstances  belong¬ 
ing  to  these  coasts,  bays,  and  harbors  ? 

Senator  Root:  Of  course  on  the  coasts  of  their  respective 
possessions;  that  is  an  all-embracing  term. 

Sir  Charles  Fitzpatrick:  Yes.  You  notice  on  p.  97  of  the 
American  Counter-Case  Appendix,  Messrs.  Monroe  and  Pinckney 
in  their  report  made  a  very  sharp  distinction  between  coasts,  bays, 
and  harbors  —  the  concluding  words  of  the  second  last  sentence : 

“It  is  fair  to  presume,  that  the  sentiment  of  respect  which  Great  Britain 
has  shown  by  this  measure  for  the  United  States,  will  be  felt  and  obsdrved 
in  future  by  her  squadrons  in  their  conduct  on  our  coast,  and  in  our  bays  and 
harbors.” 

Senator  Root:  Yes.  I  see  that.  Frequently  the  word  is  used 
most  comprehensively;  and  frequently  it  is  used  in  a  narrower  sense. 

Sir  Charles  Fitzpatrick:  Yes. 

Senator  Root:  As  distinguished  from  bays  and  harbors. 

Sir  Charles  Fitzpatrick:  Except  that  the  letter  has  reference 
to  the  treaty. 

Senator  Root:  My  proposition  here  is  not  based  on  any  infer¬ 
ence  from  the  use  of  the  word  “coast”  or  any  other  particular 
word.  It  is  that  this  treaty  is  declared  to  be  for  the  purpose  of 
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establishing  the  limit  of  maritime  jurisdiction.  And  when  you  have 
got  that  limit  of  maritime  jurisdiction  you  have  your  infallible 
guide  to  what  “bays”  means  in  the  treaty  of  1818,  if  the  same  view 
continued.  The  limit  of  maritime  jurisdiction  is  fixed  here  in  this 
treaty  as  being  5  miles  from  the  shore,  or  3  miles  in  the  alternative. 

The  reason  for  this  is  perfectly  plain ;  it  is  one  which  has  already 
been  referred  to  by  the  President.  The  Prussian  decree,  made  at 
the  instance  and  under  the  compulsion  of  Bonaparte,  which  declared 
these  coasts  here  of  the  North  Sea  closed  against  Great  Britain, 
was  on  the  28th  March,  1806.  And  the  first  order  in  council  by 
Great  Britain  retaliating  for  that  decree,  which  declared  the  block¬ 
ade  of  the  Ems,  the  Weser,  the  Elbe,  and  the  Travz,  was  on  the  8th 
April,  1806.  On  the  16th  May,  1806,  came  the  order  in  council 
declaring  the  blockade  of  the  whole  coast  of  the  Continent  from  the 
Elbe  to  the  Port  of  Brest.  On  the  14th  October,  1806,  came  the 
famous  Berlin  decree,  which  put  a  ban  upon  all  commerce  with 
England.  On  the  7th  January,  1807,  came  the  retaliatory  order 
in  council,  which  declared  all  neutral  trading  with  France,  or  from 
port  to  port  in  any  possession  of  France,  or  of  any  of  the  allies  of 
France  anywhere  in  the  world,  to  be  cause  for  condemnation.  And 
on  the  17th  December,  1807,  came  the  Milan  decree,  winch  outlawed 
England  and  English  ships  everywhere.  The  two  countries  were 
in  the  throes  of  that  titanic  conflict  which  bore  very  hard  upon  the 
United  States.  England  had  the  greatest  navy  of  the  world;  the 
United  States  had  no  navy,  but  she  had  a  great  neutral  commerce 
that  had  grown  up.  It  was  for  the  interest  of  England  to  extend 
the  radius  of  the  operations  of  her  naval  vessels  clear  to  the  verge 
of  every  coast  and  into  every  bay  in  the  known  world,  to  free  them 
from  all  shackles  in  action;  and  it  was  for  the  interests  of  the 
United  States  to  push  away  from  her  coasts  these  hovering  war¬ 
ships  that  frightened  and  drove  away  the  commerce  upon  which 
she  was  growing  rich. 

I  join  most  heartily  in  the  expression  of  a  kindlier  judgment  upon 
the  actions  which  were  brought  about  by  the  exigencies  of  that 
terrible  struggle;  but  in  those  days  they  were  bitter  for  the  people 
of  the  United  States.  The  United  States  was  urging  relief,  and 
Great  Britain  was  insisting  upon  full  and  unfettered  opportunity 
for  her  policy. 
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It  is  a  mistake  to  look  upon  the  questions  that  we  have  here  in 
the  light  only  of  Canadian  or  Nova  Scotian  or  Newfoundland 
interests.  They  were  part  of  a  great  world-wide  empire,  and  the 
policy  that  Great  Britain  followed  was  the  policy  of  the  empire. 
My  learned  friend  has  drawn  a  picture  of  the  inconvenience,  the 
danger,  the  alarm  which  would  be  created  by  permitting  the  shelter 
of  a  fleet  of  war-ships  in  Chaleur  or  Miramichi  —  in  any  of  the 
bays  of  these  dominions.  True,  that  is  the  Canadian  view;  a 
natural  view  for  the  inhabitants  of  these  colonies.  But  how  con¬ 
venient  for  the  war-ships !  How  necessary,  perhaps,  to  their  opera¬ 
tions,  on  which  the  fate  of  empire  might  depend.  That  is  the 
British  view.  Great  Britain  was  needing  sheltering  bays  on  every 
sea,  and  therefore  the  policy  of  empire  required  that  Great  Britain 
should  resist  the  urgency  of  the  United  States  to  withdraw  from 
the  general  use  of  navies  of  the  world,  and  appropriate  to  special 
jurisdiction  the  chambers  within  headlands,  and  a  broad  strip  of 
territorial  zone.  That  is  why  England  made  no  claim  and  acceded 
to  no  proposal  for  the  appropriation  of  these  bodies  of  water. 
Justice  requires  me  to  assert  that  in  those  early  days  Great  Britain 
never  neglected  the  duty  of  claiming  what  she  wanted.  She  re¬ 
frained  from  claiming  jurisdiction  over  Fundy  and  Chaleur  and 
Miramichi  and  Placentia  and  Fortune  Bays  because,  more  than 
she  wanted  that  jurisdiction,  she  wanted  to  be  free  from  the  juris¬ 
diction  of  other  nations  upon  other  bays  all  over  the  world. 

I  now  pass  to  the  proposition  that  Great  Britain  has  always 
maintained  the  same  policy  and  does  to  this  day. 

Sir  Charles  Fitzpatrick:  Was  not  the  doctrine  of  the  King’s 
Chambers  essentially  an  English  doctrine  ? 

Senator  Root:  Ah,  yes,  it  was  essentially  an  English  doctrine. 
In  the  early  times,  when  nations  were  isolated  and  protecting 
themselves  against  the  others,  then  arose  the  doctrine  of  the  King’s 
Chambers;  then  arose  these  claims  to  sovereignty  over  closed  seas. 
But,  with  the  new  era  of  commercial  freedom,  which  began 
in  that  wonderful  period  when,  within  the  space  of  a  few 
years,  Columbus  discovered  America,  and  Vasco  da  Gama  rounded 
the  Cape,  in  the  era  when  Grotius  wrote  the  “Mare  Eiberum”; 
when  great  commercial  nations  arose,  and  England  became  the 
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greatest;  then  the  old  basis  of  the  doctrine  of  King’s  Chambers 
became  of  little  consequence  compared  with  the  doctrine  of  freedom 
upon  all  other  coasts.  The  importance  of  that  principle  of  the 
widest  possible  extent  of  freedom,  for  naval  operations,  developed  by 
these  compelling  causes  to  which  I  have  referred,  marks  the  differ¬ 
ence  between  the  Jay  Treaty  of  1794  and  this  treaty  of  1806.  In 
1794 — the  head  of  Louis  XVI  had  just  fallen  by  the  guillotine  in  the 
preceding  year  —  a  disorderly  and  tumultuous  strife  was  going  on 
in  which  all  Europe  was  against  republican  and  communistic  France. 
No  powers  were  tested  and  no  dangers  were  apprehended.  While 
in  1806  the  great  genius  Napoleon  had  taken  control  and  was 
frightening  the  world,  and  Great  Britain  realized  that  she  must 
fight  for  her  fife  and  for  civilization,  the  position  she  assumed  then 
I  say  she  never  departed  from. 

It  is  very  interesting  to  observe  that  Great  Britain  never  has 
made  any  general  claim  to  sovereignty  over  the  bays  that  indent 
her  dominions  since  the  passing  away  of  her  old,  wide,  vague  claims. 
The  treaty  of  1839  with  France  is  an  exclusion  of  such  claims. 
That  adopted  the  3-mile  limit,  and  it  adopted  a  fine  of  maritime 
jurisdiction  at  a  point  where  a  bay  becomes  10  miles  wide.  What 
became  of  all  the  rest?  That  shows  that  in  1839  Great  Britain 
was  not  asserting  any  general  jurisdiction  over  chambers  between 
headlands,  bays  indenting  her  territory,  merely  because  they  were 
between  headlands,  and  merely  because  they  indented  her  territory; 
but  that,  as  to  all  the  generality  of  bays,  she  was  willing  to  fix  the 
limit  of  her  maritime  jurisdiction  at  the  point  where  they  became 
10  miles  wide.  The  North  Sea  Treaty  of  1882  shows,  upon  a  wider 
scale,  the  same  disposition. 

It  is  a  most  interesting  fact  that  nowhere  in  the  long  discussions 
which  have  occurred  between  Great  Britain  and  the  United  States 
regarding  the  right  of  Great  Britain  to  exclude  American  fishermen 
from  these  great  bays  —  nowhere,  at  no  time,  has  Great  Britain 
ever  planted  herself  upon  the  proposition  that  those  bays  were 
territorial  waters  of  Great  Britain.  I  confess  to  some  surprise 
when  an  examination  of  this  correspondence  for  the  purpose  of 
ascertaining  whether  that  was,  or  was  not,  so  revealed  to  me  the 
fact  that  Great  Britain  had  never  planted  herself  upon  that  position. 
She  has  always  stood  narrowly  upon  the  construction  of  the  renun- 
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ciation  clause.  Canada  asserted  the  territorial  right,  Nova  Scotia 
asserted  it,  but  Great  Britain  never.  There  was  an  express  assertion 
of  a  right  to  exclude  Americans  from  the  waters  of  these  bays  on 
the  part  of  Canada,  in  a  formal  communication  to  Great  Britain. 
It  occurs  in  the  letter  from'  Lord  Falkland  to  Lord  John  Russell 
of  the  8th  May,  1841,  which  appears  in  the  British  Appendix  at 
p.  127.  Over  on  p.  128,  in  stating  the  views  of  the  law  officers  of 
the  Colony  of  Nova  Scotia,  in  the  third  paragraph,  Lord  Falkland 
says: 

“On  this  point  the  law  officers  of  the  Crown  in  the  colony  express  them¬ 
selves  very  strongly  both  on  the  general  principle  of  international  law  and  the 
letter  and  direct  spirit  of  the  Convention.  They  deem  it  to  be  a  settled  rule, 
that  the  shore  of  a  state  lying  on  the  sea  is  determined  by  a  line  drawn 
from  the  projecting  headlands  and  not  by  following  the  indentations  of  the 
coast”  — 

Referring  to  Chitty: 

“  ( vide  Chitty  —  vol.  xst,  pages  99  and  100,  an  extract  from  which  is  contained 
in  the  paper  marked  No.  2  herewith  transmitted)  and  therefore  think  it  a 
necessary  consequence  that  the  three  miles  fixed  upon  by  the  Convention 
should  always  be  measured  from  such  a  line.” 

But  they  also  say  that  the  words  of  the  convention  would  put 
an  end  to  the  question,  if  any  could  be  raised  on  the  general  rule. 

Great  Britain  never  adopted  or  mentioned  that  first  proposition 
of  the  law  officers  of  the  colony.  She  has  always  stood  solely  upon 
the  construction  of  the  renunciatory  clause.  And  the  Tribunal 
will  observe  that  she  has  been  admitting  from  time  to  time  that  it 
was  exceedingly  doubtful  —  the  construction  of  the  renunciation 
clause.  I  began  by  reading  to  the  Tribunal  letters  in  which  they 
said  it  is  exceedingly  doubtful,  it  is  a  matter  for  compromise,  and 
they  went  so  far  as  to  say,  among  themselves,  that  we  were  right; 
but  never  did  they  support  themselves  by  saying:  “These  are 
territorial  waters  of  Great  Britain.”  It  would  have  ended  the 
question  if  they  could  have  established  that.  What  a  powerful 
support  that  would  have  brought  to  the  contention  based  upon  the 
doubtful  construction  of  the  renunciation  clause,  if  they  had  been 
able  to  say:  “You  have  renounced  this;  but  also,  this  is  the  territo¬ 
rial  water  of  Great  Britain,  and  you  have  no  business  here,  anyway.” 
But  they  never  did  — never.  That  is  what  makes  important  the 
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fact  that  never,  in  all  this  long  history,  has  Great  Britain  given 
an  instruction  to  a  naval  officer,  and  never  has  a  British  naval 
officer  made  a  seizure  of  an  American  vessel  outside  a  line  measured 
3  miles  from  the  shore.  Two  seizures  were  made,  the  “Washing¬ 
ton”  and  the  “Argus,”  based  upon  this  theory  of  the  colonial  law 
officers  —  made  by  colonial  vessels,  under  the  command  of  colonial 
officers;  and  upon  those  two  going  to  arbitration,  both  of  them 
were  decided  in  favor  of  the  United  States  and  against  Great  Britain. 

The  President:  If  you  please,  Mr.  Senator  Root,  is  there 
any  treaty,  or  any  act  of  parliament,  or  any  other  public  act, 
in  which  the  limits  of  British  territorial  waters  have  been  fixed 
for  every  purpose,  in  a  general  way  —  not  only  for  fishing  pur¬ 
poses  as  in  some  treaties,  or  for  the  purpose  of  detaining  neutral 
vessels  as  in  other  treaties,  or  for  criminal  jurisdiction  as  in  the 
Territorial  Waters  Jurisdiction  Act?  Is  there  any  public  act 
in  which  these  limits  of  British  maritime  sovereignty  have  been 
regulated  in  a  general  way  ? 

Senator  Root:  The  only  information  I  can  give  your  Honor 
on  that  subject  is  derived  from  two  communications  which  appear 
in  the  record.  One  is  a  report  of  the  Committee  of  the  Privy 
Council  for  Canada  in  June,  1886.  I  think  the  report  was  actually 
made  by  Mr.  Foster,  Minister  of  Marine  and  Fisheries  of  Canada. 
It  is  on  p.  812  of  the  American  Appendix.  Near  the  foot  of  the 
page  the  first  of  a  series  of  statements  of  fact  which  he  makes 
occurs,  and  I  will  read  it: 

“In  the  first  place  the  undersigned  would  ask  it  to  be  remembered  that 
the  extent  of  the  jurisdiction  of  the  Parliament  of  Canada  is  not  limited  (nor 
was  that  of  the  Provinces  before  the  union)  to  the  sea-coast,  but  extends  for 
three  marine  miles  from  the  shore  as  to  all  matters  over  which  any  legislative 
authority  can  in  any  country  be  exercised  within  that  space.” 

It  goes  on  to  say: 

“The  legislation  which  has  been  adopted  on  this  subject  by  the  Parlia¬ 
ment  of  Canada  (and  previously  to  confederation  by  the  Provinces)  does  not 
reach  beyond  that  limit.” 

It  is  quite  true  the  Nova  Scotia  Act  of  1836,  under  which  they 
made  seizures,  merely  reproduced  the  language  of  the  treaty,  and 
contained  no  assertion  of  jurisdiction  outside  of  the  3-mile  limit, 
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unless  it  were  involved  in  a  construction  of  the  language  of  the 
treaty. 

Then,  at  p.  1083  of  the  same  Appendix,  there  is  a  statement 
about  Newfoundland,  in  the  letter  from  the  Duke  of  Newcastle 
to  Governor  Bannerman,  of  the  3rd  August,  1863,  which  I  have 
already  cited  upon  another  question.  In  that  letter  this  occurs: 

“The  observations  which  suggest  themselves  to  me,  however,  on  the 
perusal  of  the  draft  bill  are”  — 

the  draft  Bill  was  to  regulate  fisheries  — 

“1st.  That  if  any  misconception  exists  in  Newfoundland  respecting  the 
limits  of  the  colonial  jurisdiction,  it  would  be  desirable  that  it  should  be  put 
at  rest  by  embodying  in  the  act  a  distinct  settlement”  — 

that  may  mean  “statement”  — 

“  that  the  regulations  contained  in  it  are  of  no  force  except  within  three  miles 
of  the  shore  of  the  colony.” 

That  was  the  position  taken  by  the  government  of  Great 
Britain  down  so  late  as  1863. 

The  President:  But  there  seems  to  be  no  law  or  no  treaty  in 
which  the  limits  of  British  territorial  waters  were  exactly  fixed  for 
all  purposes.  These  laws,  or  these  treaties,  fix  the  limits,  as  it 
seems,  only  for  specific  purposes:  one  for  the  purpose  of  fishery, 
the  others  for  the  purpose  of  limiting  the  activity  of  war-ships  in 
time  of  war,  and  others  for  criminal  jurisdiction,  as  is  the  case  in 
the  Territorial  Waters  Jurisdiction  Act. 

Senator  Root:  The  broadest  is  that  statement  by  Mr.  Foster 
regarding  the  jurisdiction  of  Canada;  but  I  do  not  know  of  any 
single  instrument  which  undertakes  to  lay  down  any  theoretical 
rule.  They  were  dealing  with  practical  questions  as  they  came  up. 
I  may  say,  in  passing,  that  the  same  limitation  exists  in  the  United 
States.  Reference  has  been  made  to  a  Delaware  statute.  The 
jurisdiction  of  Delaware  does  not  go  beyond  3  miles.  There  was  a 
letter  of  Mr.  Jefferson,  speaking  about  the  states  having  passed 
laws  regarding  the  subject  that  he  was  speaking  of.  The  laws  are 
limited  to  3  miles. 

The  President:  Then  may  I  ask:  Is  it  to  be  ascertained  when 
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the  pretensions  of  Great  Britain  concerning  the  King’s  Chambers 
have  been  abandoned  ?  Is  the  year  to  be  fixed  ?  I  do  not  know 
whether  the  year  is  to  be  fixed  when  these  pretensions  have  been 
abandoned,  or  approximately  fixed. 

Senator  Root:  I  should  think,  Mr.  President,  that  the  best 
view  of  that  subject  to  be  obtained  would  be  in  the  opinions  of 
the  judges  in  the  case  of  the  Queen  vs.  Keyn,  in  L.R.  2  Exchequer 
Division,  p.  63. 

The  Attorney- General:  They  have  never  been  abandoned. 
The  claims  of  Great  Britain  to  the  King’s  Chambers  stand  perfectly 
good.  There  was  nothing  in  the  case  of  the  Queen  vs.  Keyn  to 
diminish  or  retract  those  claims. 

I  hope  before  Mr.  Root  leaves  this  subject  I  may  be  permitted 
to  draw  attention  to  one  paragraph  of  one  of  the  letters,  which  has 
not  yet  been  read,  which  I  think  it  is  fair  I  should  read  before  he 
leaves  the  subject.  It  is  the  fourth  paragraph  in  Lord  Holland’s 
letter  (British  Case  Appendix,  p.  61).  In  the  earlier  part  of  the 
letter  Lord  Holland  spoke  of  the  maritime  jurisdiction  as  being 
limited  to  a  league.  Now,  says  Mr.  Root,  that  fixes  the  extent  of 
the  maritime  jurisdiction.  But  in  the  other  paragraph,  relating 
to  the  space  between  headlands,  Lord  Holland  there  first  mentions 
bays.  He  says  that  they,  even  at  90  miles’  distance  between  head¬ 
lands,  are  “necessarily  dependent  on  and  belonging  to  the  adjoin¬ 
ing  territory”;  showing  that  he  distinguishes  between  territorial 
jurisdiction  over  bays  which  arc  in  the  body  of  the  county,  and  the 
maritime  jurisdiction  which  he  limited  to  the  3-mile  zone  around 
the  coast.  Mr.  Root  has  treated  maritime  jurisdiction,  which  is  an 
expression  applicable  solely  to  the  maritime  zone  around  the  coast, 
as  though  it  covered  bays.  Lord  Holland  and  Lord  Auckland,  and 
everybody  else,  treat  bays  as  being  something  independent  of  that. 
Waters  90  miles  between  headlands  they  claim  for  bays,  though 
they  only  claim  3  miles  on  a  shelving  coast  along  the  open  coast. 

The  President:  I  understood,  Mr.  Root,  that  you  will  discuss 
this  passage  afterwards  ?  I  took  the  liberty  of  drawing  the  attention 
of  Mr.  Root  to  this  passage,  and  he  had  the  kindness  to  say  that  he 
will  afterwards  discuss  this  matter  in  another  connection. 
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Senator  Root:  Before  we  separate,  let  me  say:  I  have  never 
said  that  Lord  Holland  and  Lord  Auckland  had  fixed  the  limit  of 
maritime  jurisdiction  in  this  second  paragraph  of  their  letter,  or 
that  what  they  say  fixes  the  limit  of  maritime  jurisdiction.  I  say 
that  they  point  to  two  areas  of  maritime  jurisdiction:  one  the 
general  limit  of  maritime  jurisdiction,  and  the  other  the  extension 
of  jurisdiction  which  may  be  based  upon  particular  circumstances 
urged  as  a  justification  for  the  extension. 

Judge  Gray:  For  the  pretension? 

Senator  Root:  For  the  pretension,  yes;  and  that  when  you 
have  got  both  of  them,  the  general  limit  which  is  accorded  by  all 
countries  to  all  countries,  and  the  particular  extensions  based  upon 
the  circumstances  of  each  particular  case  justifying  the  pretension, 
when  you  have  got  them  both,  then  you  have  got  the  limits  of 
maritime  jurisdiction,  and  that  there  cannot  be  a  bay  or  a  harbor  or 
a  creek  or  an  inlet  or  a  roadstead  or  a  coast  outside  of  those  limits 
over  which  a  country  has  any  sovereignty  whatever. 1 


The  President:  Will  you  kindly  continue,  Mr.  Senator 
Root  ? 2 

Senator  Root  (resuming):  Mr.  President,  I  had  been  pur¬ 
suing  the  ascertainment  of  what  was  considered  to  be  the  maritime 
jurisdiction  of  Great  Britain  upon  the  American  coasts  in  the 
year  1818,  and  I  had  shown  that  in  the  negotiation  of  the  treaty  of 
1806  the  American  proposal  was,  in  regard  to  the  maritime  juris¬ 
diction  of  both  countries  on  those  coasts  (and  the  chambers  formed 
by  headlands),  to  have  the  territorial  zone  pass  outside  of  those, 
but  that  had  been  rejected  by  Great  Britain,  and  that  the  two 
countries  had  agreed  upon  an  extent  of  maritime  jurisdiction  winch 
was  measured  from  the  shore,  and  which  was  limited  to  5  miles 
from  the  shore. 

I  had  been  stating,  too,  a  series  of  circumstances  which  showed 
that  the  policy  of  Great  Britain  which  led  her  to  reject  the  American 

thereupon,  at  12.15  o’clock  p.m.,  the  Tribunal  adjourned  until  2.15  o’clock  p.m. 

2 Thursday,  August  it,  1910,  2.15  p.m. 
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proposal  to  include  chambers  formed  by  headlands  within  maritime 
jurisdiction  of  the  two  countries,  and  which  led  her  to  refrain  from 
asserting  any  general  jurisdiction  over  bays,  was  the  continuous 
policy  of  the  Empire,  and  continued  throughout  all  this  period  of 
discussion. 

That  leads  me  to  the  statement  made  by  Lord  Fitzmaurice  of 
the  position  of  the  British  Government  in  the  House  of  Lords,  on 
the  2 1st  February,  1907,  during  the  debate  regarding  a  question 
that  had  arisen  upon  the  waters  of  the  Moray  Firth. 

You  will  recall  that  Lord  Fitzmaurice,  in  response  to  a  question, 
said  there: 

“I  pass  to  the  position  of  the  Foreign  Office.  The  jurisdiction  which 
is  exercised  by  a  state  over  its  merchant  or  trading  vessels  upon  the  high 
seas  is  conceded  to  it  in  virtue  of  its  ownership  of  them  as  property  in  a  place 
where  no  local  jurisdiction  exists.  Therefore,  the  first  thing  that,  in  these 
cases,  the  Foreign  Office  has  to  ask  is,  Was  there  or  was  there  not,  territorial 
jurisdiction  in  the  place  where  the  alleged  events  occurred  ?  In  regard  to 
that  I  can  certainly  say  that  according  to  the  views  hitherto  accepted  by  all 
the  Departments  of  the  government  chiefly  concerned  !  —  the  Foreign  Office, 
the  Admiralty,  the  Colonial  Office,  the  Board  of  Trade,  and  the  Board  of 
Agriculture  and  Fisheries  —  and  apart  from  the  provisions  of  special  treaties, 
such  as,  for  instance,  the  North  Sea  Convention,  within  the  limits  to  which 
that  instrument  applies,  territorial  waters  are :  —  First,  the  waters  which 
extend  from  the  coastline  of  any  part  of  the  territory  of  a  state  to  three  miles 
from  the  low- water  mark  of  such  coastline;  secondly,  the  waters  of  bays  the 
entrance  to  which  is  not  more  than  six  miles  in  width,  and  of  which  the  entire 
land  boundary  forms  part  of  the  territory  of  a  state.  By  custom  however 
and  by  Treaty  and  in  special  convention  the  six- mile  limit  has  frequently 
been  extended  to  more  than  six  miles.” 

As,  for  example,  it  had  been  in  the  North  Sea  Convention  and 
the  treaty  of  1839  with  France. 

Now,  that  is  no  idle  remark,  it  is  no  indifferent  admission  or 
expression:  it  is  a  formal  and  authoritative  statement  by  the  Under¬ 
secretary  of  Foreign  Affairs  of  the  position  of  the  Foreign  Office 
and  the  Colonial  Office,  and  of  the  other  branches  of  the  British 
Government  which  have  any  relation  to  the  subject-matter  in 
regard  to  the  policy  of  the  Empire.  It  was  not  a  statement  made 
with  regard  to  the  particular  interests  of  Canada  to  a  particular 
bay,  or  of  Newfoundland  to  a  particular  bay.  It  was  a  statement 
of  the  policy  of  the  great  Empire  which  had  interests  all  over  the 
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world,  and  which  had  a  great  navy  going  out  on  to  every  sea.  And 
the  statement  was  a  declaration  of  the  same  policy  which  was 
exhibited  by  Great  Britain  in  refraining  from  making  any  claim  to 
territorial  jurisdiction  over  these  Canadian  bays  generally.  It  was 
the  same  policy  which  was  exhibited  by  Great  Britain  in  refusing 
to  accept  the  proposal  of  the  United  States  to  include  chambers 
within  headlands  in  the  maritime  jurisdiction  in  1806,  and  to  pass 
the  territorial  zone  outside  of  the  line  drawn  from  headland  to  head¬ 
land.  It  was  the  same  policy  which  led  Great  Britain  to  refrain 
always,  during  all  these  discussions,  from  ever  asserting  that  the 
fishermen  of  the  United  States  were  to  be  excluded  from  these  bays 
because  they  were  territorial  waters,  or  within  the  maritime  juris¬ 
diction  of  Great  Britain,  and  to  stand  always  narrowly  upon  the 
construction  of  the  renunciation  clause. 

There  was  a  subsequent  reference  to  this  subject  in  the  course 
of  the  same  debate  which  is  contained  in  a  pamphlet  that  has  already 
been  brought  to  the  attention  of  the  Tribunal,  containing  the  report 
of  the  debate  for  Wednesday,  the  nth  November,  1907.  In  that 
Lord  Fitzmaurice  explained  that  in  particular  places,  where  what 
may  be  called  the  facts  of  nature  have  made  difficulties  in  applying 
that  principle,  there  are  some  slight  modifications  in  practice. 
This  does  not  affect  the  general  principle  or  the  general  policy 
which  was  stated.  It  is  in  strict  accordance  with  the  proposal 
I  started  with,  that  in  each  case  where  the  necessities  of  protection 
make  the  possession  of  a  particular  sheet  of  water  seem  to  a  nation 
desirable  and  necessary,  she  may  assert  the  particular  circumstances 
which  make  it  reasonable  that  she  should  appropriate  to  herself 
that  particular  place. 

That  is  quite  a  different  thing,  you  will  perceive,  from  a  general 
principle  that  bays  indenting  the  coasts  of  a  country  are  to  be 
regarded  as  being  within  the  jurisdiction  of  the  country,  because 
they  are  indentations  running  into  the  territory  between  headlands. 

That  special  principle  would  apply  to  the  Bay  of  Miramichi 
and  the  Bay  of  Chaleur,  if  the  significance  is  to  be  ascribed  to  these 
local  statutes  which  my  learned  friends  on  the  other  side  ascribe 
to  them.  That  is  the  assertion  of  particular  reasons  for  appro¬ 
priating  and  asserting  jurisdiction,  prescribing,  and  claiming,  in 
the  particular  case,  the  right  of  sovereignty  over  a  particular  area 
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of  water;  but  it  brings  out  in  clearer  relief  the  general  policy,  not 
to  regard  these  indentations  as  coming  within  maritime  jurisdiction, 
unless  a  specific  cause  is  given,  and  a  specific  claim  made. 

Such  was  the  claim  made  by  the  United  States  over  Delaware 
Bay.  It,  at  the  instance  of  Great  Britain,  and  against  France, 
asserted  reasons  why  the  principle  of  protection  made  it  just  and 
necessary  that  in  that  particular  place  the  United  States  should 
exercise  jurisdiction.  It  did  not  apply  to  bays  generally,  and  so, 
when  the  agreement  was  made  upon  the  5-mile  limit,  measured 
from  the  shore,  as  the  limit  of  maritime  jurisdiction,  it  was  quite 
consistent  with  the  claim  to  Delaware  Bay,  and  was  an  expression 
of  the  same  policy  of  Great  Britain,  thus  authoritatively  stated 
by  Lord  Fitzmaurice  in  the  House  of  Lords. 

And,  while  I  have  stated  as  an  inference  from  general  knowledge 
of  the  condition  of  the  times  and  the  history  of  Great  Britain  that 
there  was  a  reason  in  British  policy  for  the  adoption  and  the  main¬ 
tenance  of  this  unvarying  course  of  conduct,  I  find  very  powerful 
support  for  it  in  an  observation  of  Lord  Lansdowne  in  this  same 
debate,  p.  225  of  this  same  pamphlet  of  November  nth,  1907. 

Lord  Lansdowne,  whom  you  will  recall  as  the  honored  and 
highly  respected  Minister  of  Foreign  Affairs  under  the  last  adminis¬ 
tration  of  Great  Britain,  a  colleague  of  our  friend  Sir  Robert  Finlay 
in  the  Cabinet  of  which  Mr.  Balfour  was  Premier,  says: 

“From  whatever  authority  they  proceed,  I  am  bound  to  point  out  that 
it  is  not  always  very  easy  to  determine  where  the  open  sea  ends  and  territorial 
waters  begin;  and  anyone  who  has  had  anything  to  do  with  these  questions 
knows  that  there  have  been  interminable  negotiations  upon  the  subject  of 
the  right  of  fishing  within  bays  in  different  parts  of  the  world,  and  that  if 
you  open  the  question  as  between  this  country  and  foreign  countries  in  regard 
to  a  particular  bay  in  which  we  are  interested,  they  will  desire  to  have  it  opened 
in  regard  to  other  bays  and  enclosed  waters  in  other  parts  of  the  world.” 

There  is  the  key  to  the  position  of  Great  Britain.  That  is  why 
she  did  not  make  a  general  claim.  She  could  not  make  a  general 
claim  without  laying  it  open  to  all  of  the  countries,  all  over  the 
world,  to  make  similar  claims,  and  the  great  policy  of  the  Empire 
overbore  and  put  aside  what  might  have  been  the  particular  inter¬ 
est  of  this  comparatively  small  part  of  the  British  Empire.  The 
greater  interest  controlled. 
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One  further  observation  I  should  make  about  this  debate.  The 
debate  arose  upon  the  arrest  of  certain  Norwegian  fishermen  in 
the  waters  of  the  Moray  Firth,  a  great  indentation  which  runs 
into  the  coast  of  Scotland,  very  much  as  the  Bay  of  Fundy  runs 
into  the  coast  of  the  British  possessions  in  North  America.  There 
was  a  statute  which  in  terms  prohibited  certain  kinds  of  fishing 
in  the  waters  of  that  firth;  and  Norway  protested  against  the 
arrest  of  her  citizens  in  that  water,  which  Norway  claimed  to  be 
the  free  sea. 

Under  the  old  doctrine  of  the  King’s  Chambers  it  would  have 
been  the  territorial  water  of  Great  Britain;  but  the  doctrine  of 
the  King’s  Chambers,  as  it  has  survived  that  old  period  of  wide 
and  vague  claims,  is  now  a  doctrine  based  upon  the  circumstance 
of  each  case  in  regard  to  each  area  of  water,  and  Moray  Firth  must 
depend  upon  the  question  whether  there  were  circumstances  to  be 
asserted  by  Great  Britain  justifying  an  appropriation  by  her  of  the 
waters  of  that  indentation,  and  the  exercise  of  sovereignty  by  her 
over  it. 

Upon  this  debate  the  Foreign  Office  of  Great  Britain  allowed  the 
protest  of  Norway,  and  released  the  Norwegian  citizens  who  had 
been  arrested  for  violating  this  statute  upon  that  water;  and 
accepted  the  situation  that  this  statute,  which  in  terms  covered 
this  water,  was  to  be  construed  as  the  Courts  in  England  have 
always  construed  statutes,  that  by  their  terms  extend  beyond 
the  limits  of  British  jurisdiction,  as  applying  only  to  British  sub¬ 
jects,  and  not  applying  to  Norwegian  subjects. 

I  now  have  to  state  what  seems  to  me  a  very  interesting  fact, 
that  this  proposal  of  the  Americans,  which  was  the  basis  of  the 
negotiation  of  1806,  to  include  the  chambers  within  headlands  in 
the  maritime  jurisdiction  of  the  two  countries,  and  to  construe  the 
territorial  zone  as  passing  outside  of  a  line  drawn  from  headland  to 
headland,  was  repeated  in  the  negotiation  of  1818. 

The  proposal  was  included  in  the  same  paper,  which  included  the 
proposal  by  the  Americans  of  the  fishery  article.  That  is  a  paper 
which  was  submitted  by  the  American  plenipotentiaries  at  the 
conference  of  the  17th  September,  1818.  It  is  included  in  Article 
G  of  that  paper,  which  is  not  printed  in  the  appendices.  Both 
countries  have  the  paper,  and  both  have  printed  extracts  from  the 
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paper,  but  neither  printed  this  particular  part  of  it.  In  that 
proposition  which  the  Americans  submitted,  Article  A  referred  to 
fisheries,  Article  B  related  to  boundaries,  Article  C  related  to  imports 
and  exports,  Article  D  related  to  slaves,  Article  F  related  to  the  gen¬ 
eral  system  of  impressments,  and  Article  G  related  to  limits  within 
which  or  out  of  which  certain  acts  of  sovereignty  by  the  two  coun¬ 
tries  in  respect  of  the  treatment  of  vessels  should  be  exercised. 

Paragraph  (d)  of  Article  G  provided,  as  proposed  by  the 
Americans : 

“( d .)  In  all  cases  where  one  of  the  high  contracting  parties  shall  be  at 
war,  the  armed  vessels  belonging  to  such  party  shall  not  station  themselves, 
nor  rove  or  hover,  nor  stop,  search,  or  disturb  the  vessels  of  the  other  party, 
or  the  unarmed  vessels  of  other  nations,  within  the  chambers  formed  by  head¬ 
lands,  or  within  five  marine  miles  from  the  shore  belonging  to  the  other  party, 
or  from  a  right  line  from  one  headland  to  another.” 

You  will  see  that  is  a  substantial  repetition  of  the  proposal 
of  1806,  which  was  rejected,  and  in  place  of  which  the  maritime 
jurisdiction  was  fixed  as  not  extending  beyond  5  marine  miles  from 
the  shore.  This  also  was  rejected  in  the  negotiation  of  1818. 

So  Great  Britain  not  merely  refrained  from  asserting  jurisdiction 
over  bays  generally,  however  large,  however  small,  unless  they 
came  within  the  territorial  zone  measured  from  the  shore;  but  she 
refused,  both  in  the  negotiations  of  1806  and  in  the  negotiations 
of  1818,  to  accept  the  proposal  of  the  Americans  which  would 
include  chambers  between  headlands  within  the  limits  of  the  mari¬ 
time  jurisdiction  of  Great  Britain. 

Sir  Charles  Fitzpatrick:  What  have  you  just  read  from?  I 
do  not  think  you  gave  a  note  of  it. 

Senator  Root:  I  read  this  extract  from  the  American  proposal 
of  the  17th  September,  1818,  from  American  State  Papers,  vol. 
IV,  Foreign  Relations,  p.  337.  That  is  the  same  book  which  is 
referred  to  as  the  source  of  the  extracts  from  these  papers  which 
were  printed. 

I  conjecture  that  this  policy  of  Great  Britain,  which  I  have  said 
accounted  for  a  series  of  facts  to  which  I  have  called  attention,  also 
accounts  for  the  very  curious  form  of  the  British  Case,  Counter- 
Case,  and  British  Argument  before  this  Tribunal. 
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The  position  taken  by  Great  Britain  certainly  was  a  curious  one: 
the  position  that  the  word  “bays”  related  entirely  to  geographical 
bays.  Although  in  argument  counsel  have  claimed  that  all  of  these 
bays  were  in  fact  territorial,  the  position  of  Great  Britain,  the 
authoritative  position  taken  in  her  pleading,  was  not  that  they  were 
territorial,  it  was  that  they  were  geographical,  and  you  will  recall 
that  this  led  to  a  question  by  the  Court.  The  Court  asked  counsel 
of  both  parties  to  tell  them  whether  they  understood  “the  position 
of  Great  Britain  to  be  that  under  the  renunciation  clause  of  the 
treaty  of  1818  the  United  States  fishermen  have  renounced  the  right 
to  enter  bays  that  are  non-territorial  as  well  as  those  that  are 
territorial.  That  is  to  say,  bays  in  the  geographical  sense  of  the 
word  without  referring  to  their  territoriality.” 

And  in  answer,  on  behalf  of  the  counsel  for  the  United  States, 
I  read  a  series  of  excerpts  from  the  British  Case,  Counter-Case,  and 
printed  Argument: 

“His  Majesty’s  Government  contend  that  the  negotiators  of  the  treaty 
meant  by  ‘bays,’  all  those  waters  which,  at  the  time,  everyone  knew  as  bays.” 

2.  In  the  British  Case,  p.  103: 

“His  Majesty’s  Government  contends  that  the  term  ‘bays’  as  used  in 
the  renunciation  clause  of  Article  one,  includes  all  tracts  of  water  on  the  non¬ 
treaty  coasts  which  were  known  under  the  name  of  bays  in  1818,  and  that 
the  3  marine  miles  must  be  measured  from  a  line  drawn  between  the  head¬ 
lands  of  those  waters.” 

They  are  concentrated  at  pp.  3900  and  3901  of  the  typewritten 
copy  of  the  Argument  [pp.  642-643,  supra]. 

That  to  me  was  a  rather  curious  position.  It  seems  to  reject 
as  the  basis  of  the  British  case,  the  case  on  which  they  stand,  the 
case  on  which  they  can  be  held  internationally  —  to  reject  from  that 
any  planting  of  Great  Britain  on  the  territorial  character  of  these 
waters.  It  is  quite  in  accord  with  the  unvarying  conduct  of  Great 
Britain.  She  never  had  planted  herself;  the  Foreign  Office  of 
Great  Britain  never  did  plant  itself  in  any  discussion  with  the  United 
States  upon  the  proposal  that  these  bays  were  territorial  waters 
of  Great  Britain,  and  she  did  not  do  so  here  in  this  case. 

Counsel  may  argue  what  they  please,  but  the  record  is  a  record 
in  which  Great  Britain  has  scrupulously  refrained  from  taking  that 
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position,  and  it  is  reasonable  to  infer  that  Great  Britain  was  unwill¬ 
ing  to  take  that  position,  because  she  felt  the  weakness  of  her  posi¬ 
tion  in  regard  to  the  construction  of  the  renunciation  clause.  If  we 
could  ever  see  that  reasoned  exposition  that  went  from  the  Foreign 
Office  to  the  Colonial  Otfice,  and  is  referred  to  by  Lord  Stanley  in 
his  announcement  of  the  decision  of  Great  Britain  in  1845  —  if 
we  could  see  that,  we  should  know;  but  circumstantial  evidence  of 
what  that  contained  is  clear  enough.  Observe,  I  am  not  seeking 
to  hold  Great  Britain  to  that  decision.  We  do  not  base  anything 
upon  that  decision,  because  she  withdrew  from  it  upon  the  objection 
of  her  colony.  Her  colony  objected  that  it  would  be  a  bitter  stroke 
at  the  policy  and  the  interests  of  the  colony,  and  Great  Britain 
withdrew  from  it;  but  it  remains  that  that  is  what  she  thought 
about  the  merits  of  this  question. 

There  is  the  evidence  that  that  is  what  she  thought.  She  thought 
that  our  construction  was  right.  If  she  had  been  willing  to  say 
this  is  “within  our  territorial  waters,”  she  would  have  thought  that, 
no  matter  whether  our  construction  was  right  or  wrong,  it  was  her 
duty  to  exclude  our  fishermen  from  those  waters  in  the  interest  to 
her  colony. 

But,  there  is  a  further  step  to  be  taken  in  my  argument.  Not 
only  had  Great  Britain  always  refrained  from  asserting  any  juris¬ 
diction  over  those  bays,  refrained  from  conferring  it  upon  her  colo¬ 
nies,  refrained  from  planting  herself  upon  it,  refused  to  permit 
jurisdiction  to  be  created  by  convention  with  the  United  States, 
but  she  expressly  excluded  those  waters  from  the  limits  of  her 
maritime  or  territorial  jurisdiction  in  the  negotiation  of  the  treaty 
of  1818.  She  expressly  put  a  limit  upon  the  maritime  jurisdiction 
from  which  she  proposed  to  exclude  American  fishermen,  exactly 
as  she  put  a  limit  upon  territorial  jurisdiction,  or  maritime  juris¬ 
diction,  under  the  terms  of  the  treaty  of  1806,  and  it  was  a  limit 
which  excluded  from  that  jurisdiction  those  sheets  of  water. 

The  first  paper  to  which  I  turn  in  support  of  that  proposition  is 
the  Baker  letter,  so  often  referred  to,  the  letter  of  Lord  Bathurst 
to  Mr.  Baker  —  Mr.  Anthony  St.  John  Baker,  who  was  charge 
d’affaires  at  Washington  —  dated  7th  September,  1815,  British 
Case  Appendix,  p.  64.  You  will  remember  that  the  negotiators 
of  1814,  after  making  the  treaty  of  peace  of  that  year,  separated 
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without  having  included  in  the  treaty  any  stipulation  regarding 
the  fisheries,  and  that  some  little  time  after  that,  the  master  of  a 
British  naval  vessel,  the  “Jaseur,”  seized  an  American  vessel  some 
60  miles  off  the  coast  of  the  British  possessions.  There  was  an 
immediate  protest  and  an  immediate  disavowal  of  the  act  of  this 
officer.  In  disavowing  his  act  in  seizing  a  vessel  60  miles  off  the 
shore,  it  became  necessary,  or  practically  necessary,  for  Great 
Britain  to  put  a  limit  upon  her  disavowal,  to  show  how  far  it  went. 
The  United  States  was  claiming  to  have  the  right  to  fish  clear  up  to 
the  shore.  She  claimed  that  the  right  survived  from  the  treaty  of 
1783,  which  carried  her  fishermen  clear  to  the  shore  and  into  every 
bay,  harbor,  creek,  and  inlet.  So  when  Great  Britain  made  a 
disavowal  of  this  act  of  her  officer  in  command  of  the  “Jaseur,” 
it  was  incumbent  upon  her  to  show  how  far  the  disavowal  went,  to 
guard  herself  against  having  it  apply  to  the  whole  American  claim; 
and  in  the  performance  of  that  duty  Lord  Bathurst,  who  then  held 
the  seals  of  the  Foreign  Office,  wrote  this  letter  of  the  7th  Septem¬ 
ber,  1815,  and  I  will  ask  you  to  bear  with  me  while  I  read  it.  It  is 
very  brief: 


“Foreign  Office, 

“Sir,  “September  7,  1815. 

“Your  several  despatches  to  No.  25  inclusive  have  been  received  and 
laid  before  the  Prince  Regent. 

“The  necessity  of  immediately  dispatching  this  messenger  with  my  pre¬ 
ceding  numbers  prevents  my  replying  to  the  various  topics  which  your  more 
recent  communications  embrace.  I  shall  therefore  confine  myself  to  con¬ 
veying  to  you  the  sentiments  of  His  Majesty’s  Government  on  the  one  requir¬ 
ing  the  most  immediate  explanation  with  the  government  of  the  United  States, 
namely,  the  fisheries,  premising  the  instructions  I  have  to  give  to  you  on  the 
subject,  with  informing  you  that  the  line  which  you  have  taken  in  the  dis¬ 
cussion  on  that  point,  as  explained  in  your  No.  24,  has  met  with  the  appro¬ 
bation  of  His  Majesty’s  Government. 

“You  will  take  an  early  opportunity  of  assuring  Mr.  Monroe  that,  as, 
on  the  one  hand,  the  British  Government  cannot  acknowledge  the  right  of 
the  United  States  to  use  the  British  territory  for  the  purpose  connected  with 
the  fishery,  and  that  their  fishing  vessels  will  be  excluded  from  the  bays,  har¬ 
bors,  rivers,  creeks,  and  inlets  of  all  His  Majesty’s  possessions;  so,  on  the 
other  hand  the  British  Government  does  not  pretend  to  interfere  with  the 
fishery  in  which  the  subjects  of  the  United  States  may  be  engaged,  either 
on  the  Grand  Bank  of  Newfoundland,  the  Gulf  of  St.  Lawrence,  or  other 
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places  in  the  sea,  without  the  jurisdiction  of  the  maritime  league  from  the 
coasts  under  the  dominion  of  Great  Britain.” 

You  will  perceive  that  here  he  draws  a  line  between,  on  the  one 
hand,  all  the  waters  from  which  it  is  the  purpose  of  the  government 
of  Great  Britain  to  exclude  American  fishermen,  and,  on  the  other 
hand,  all  the  waters  from  winch  it  is  the  purpose  of  the  government 
of  Great  Britain  not  to  exclude  American  fishermen.  Those  waters 
from  which  it  is  the  purpose  to  exclude  are  described  as  “bays, 
harbors,  rivers,  creeks,  and  inlets”  specifically.  They  are  all 
within  the  jurisdiction  of  the  maritime  league  from  the  coasts  under 
the  dominion  of  Great  Britain,  for  it  is  the  purpose  not  to  exclude 
American  fishermen  from  any  waters  without  the  jurisdiction  of  the 
maritime  league  from  the  coasts.  My  learned  friends  on  the  other 
side,  reading  this  letter  and  giving  their  own  meaning  to  the  word 
“bays,”  say  that  it  shows  the  intention  of  Great  Britain  to  exclude 
from  bays.  But  here  we  have  a  certain  and  positive  proof  of  the 
meaning  which  the  negotiators  of  the  treaty  of  1818  and  which  the 
government  of  Great  Britain  ascribe  to  the  word  “bays”  when  used 
in  the  phrase  “bays,  harbors,  rivers,  creeks,  and  inlets.”  To  a 
demonstration  the  bays  from  which  they  propose  to  exclude  the 
fishermen  of  the  United  States  were  bays  within  the  maritime  league 
of  the  coast. 

Can  anything  be  clearer  than  that  ?  On  the  one  hand,  the  area 
of  exclusion,  of  prevention,  of  prohibition,  covering  bays,  rivers, 
harbors,  creeks,  and  inlets  within  the  jurisdiction  of  the  mari¬ 
time  league  from  the  coasts;  on  the  other  hand,  the  area  of 
freedom  without  the  jurisdiction  of  the  maritime  league  from  the 
coast. 

The  President:  Was  not  the  expression  “places  without  the 
jurisdiction  of  the  maritime  league”  used  in  the  correspondence  as 
designating  the  places  corresponding  with  the  first  branch  of  Article 
3  of  the  treaty  of  1783?  The  controversy  was  whether  the  whole 
of  Article  3  survived  the  war,  or  only  the  first  part  of  it.  The 
British  contention  was  that  the  second  branch  of  Article  3  had  been 
superseded  by  the  war,  and  was  not  the  language  of  this  correspond¬ 
ence  based  upon  the  contradistinction  between  the  places  desig¬ 
nated  in  the  first  and  second  branches  of  Article  3? 
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Senator  Root:  Doubtless,  and  this  draws  an  accurate  and 
authoritative  line  between  the  two.  Those  areas  which,  in  this 
year  1815,  the  British  Government  regarded  as  covered  by  the  first 
branch,  are  those  outside  of  the  marine  league  from  the  coasts. 
That  is  the  very  thing  that  they  are  defining.  They  are  drawing 
a  line  between  the  first  branch  and  the  second  branch  of  the  treaty 
of  1783  and  they  are  declaring  that  everything  without  the  juris¬ 
diction  of  the  maritime  league  from  the  coasts  is  to  be  admitted  to 
continue  to  the  United  States,  under  the  first  branch  of  the  treaty 
of  1783,  and  that  only  such  areas  of  water  as  are  within  the  juris¬ 
diction  of  the  marine  league  from  the  coasts  are  to  be  treated  as 
being  lost  by  the  United  States,  because  under  the  second  branch 
of  the  treaty  of  1783. 

Now,  I  might  call  attention,  for  a  more  complete  understanding 
of  this  letter,  to  the  letters  which  I  read  at  the  opening  of  my  argu¬ 
ment  this  moring.  I  would  refer  first  to  the  letter  of  the  Earl  of 
Kimberley  to  Lord  Lisgar,  p.  636  of  the  American  Case  Appendix, 
in  which  the  Earl  of  Kimberley  says: 

“As  at  present  advised,  Her  Majesty’s  Government  are  of  opinion  that 
the  right  of  Canada  to  exclude  Americans  from  fishing  in  the  waters  within 
the  limits  of  three  marine  miles  of  the  coast,  is  beyond  dispute,  and  can  only 
be  ceded  for  an  adequate  consideration.” 

That,  you  will  see,  is  the  same  phrase  that  is  used  in  the  letter 
by  Lord  Bathurst.  Of  course,  in  this  letter,  Lord  Kimberley  is 
using  the  expression  “limits  of  three  marine  miles  of  the  coast” 
in  the  same  sense  as  “three  marine  miles  of  the  shore.”  The 
memorandum,  sent  by  the  Foreign  Office  to  the  Governor- General 
of  Canada,  which  appears  at  p.  629  of  the  American  Appendix, 
in  the  third  paragraph,  says: 

“The  right  of  Great  Britain  to  exclude  American  fishermen  from  waters 
within  three  miles  of  the  coast  is  unambiguous,  and  it  is  believed,  uncontested.” 

They  use  the  same  expression  as  the  letter  from  Lord  Bathurst 
to  Mr.  Baker,  and  they  use  the  expression  “within  three  miles  of 
the  coast”  as  the  equivalent  of  “within  three  miles  of  the  shore.” 
The  further  development  of  the  subject  in  the  memorandum  leaves 
no  doubt  whatever  of  that. 
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Now,  will  you  go  back  to  the  treaty  of  1818  and  read  the  renun¬ 
ciation  clause  in  the  light  of  this  letter  of  Lord  Bathurst  to  Mr. 
Baker: 

“The  United  States  hereby  renounce,  forever,  any  liberty  heretofore 
enjoyed  or  claimed  by  the  inhabitants  thereof  to  take,  dry,  or  cure  fish  on 
or  within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbors 
of  His  Britannic  Majesty’s  dominions  in  America” 

and  apply  to  that  the  declaration  of  the  letter  to  Mr.  Baker  that 
bays,  creeks,  and  harbors  are  bays,  creeks,  and  harbors  within  3 
marine  miles  of  the  coast,  are  within  the  jurisdiction  of  the  maritime 
league  from  the  coasts,  and  are  not  without  the  jurisdiction  of  the 
maritime  league  from  the  coasts  ?  If  we  had  had  that  authoritative 
clause  in  the  language  of  the  renunciation  clause,  would  there  have 
been  any  question  to  discuss  here?  Is  there  any  room  left,  with 
this  letter,  which  my  honorable  friends  have  proved  here  within  a 
few  days  was  read  to  the  President  of  the  United  States  by  Mr. 
Baker,  for  the  contention  that  the  negotiators  of  the  treaty  of  1818 
considered,  or  for  a  moment  supposed,  that  the  maritime  jurisdiction 
of  Great  Britain,  from  which  they  proposed  to  exclude  American 
fishermen,  extended  beyond  3  marine  miles  from  the  coast;  or  is 
there  any  room  left  for  the  supposition  that  in  the  renunciation, 
which  applied  only  to  matters  in  controversy  and  only  to  the  waters 
within  the  maritime  jurisdiction  of  Great  Britain,  the  word  “bays” 
meant  anything  except  the  bays  that  were  within  that  maritime 
jurisdiction  and  were  a  part  of  the  subject-matter  of  controversy  ? 

The  President:  In  this  supposition,  have  the  words  “bays, 
creeks,  and  harbors”  any  distinct  meaning,  or  are  they  superfluous? 

Senator  Root  :  They  have  the  same  meaning  that  they  had  in 
the  treaty. 

The  President:  Yes,  I  mean  in  the  treaty.  Have  the  words 
“bays,  creeks,  or  harbors”  in  the  renunciatory  clause  any  distinct 
meaning  within  this  supposition,  or  are  they  superfluous  ?  If  the 
words  had  been  left  out,  would  the  sense  have  been  different  ? 

Senator  Root:  They  are  an  enumeration  of  the  different  ele¬ 
ments  of  the  total  coast  —  the  coasts,  the  bays,  the  creeks,  the 
harbors.  There  are  two  principles  under  which  these  words  can 
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be  classified.  There  is  a  series  of  words  which  are  used  to  designate 
the  physical  conformation  of  water  —  gulfs,  bays,  coves,  creeks, 
inlets.  These  all  relate  to  the  physical  conformation.  There  is 
another  series  of  words  which  relate  to  the  use  to  which  they  can 
be  put  by  mankind  —  harbors,  roads  or  roadsteads,  havens,  ports. 
Now,  a  harbor  may  be  a  bay,  or  it  may  be  the  particular  kind  of  bay 
that  is  called  a  cove,  a  very  small  one,  or  it  may  be  the  particular 
kind  which  is  called  a  creek,  which,  in  common  usage,  is  a  long, 
narrow,  winding  indentation  in  the  land,  and  which,  in  America 
by  what  is  purely  an  Americanism,  has  come  to  be  extended  to  the 
running  stream  which  may  come  down  into  this  inlet  from  the  sea. 
When  you  use  the  term  “bays  and  harbors”  you  are  using  alterna¬ 
tive  expression  for  very  much  the  same  thing,  looking  at  it,  in  one 
way,  as  to  its  physical  conformation,  and,  in  the  other,  as  to  the  uses 
to  which  it  may  be  put.  So,  it  is  an  enumeration  of  the  elements 
going  to  make  up  the  total  coast,  going  to  make  up  that  thing 
which  was  granted  to  the  French  upon  Newfoundland  and  which 
was  granted  to  us  upon  Newfoundland,  within  limits.  Here  they 
go  into  an  enumeration  of  the  elements  —  coasts,  bays,  harbors, 
creeks. 

The  President:  This  enumeration  would  not  have  been  neces¬ 
sary  to  express  the  idea  ? 

Senator  Root:  I  think  the  same  idea  could  have  been  expressed 
without  it  perfectly  well. 

The  President:  If  the  word  “coast”  had  stood  alone  it  might 
have  expressed  the  same  idea,  according  to  your  view  of  the  renun¬ 
ciatory  clause  ? 

Senator  Root:  I  should  think  it  would  have,  although  it  is  a 
little  difficult  to  put  oneself  in  the  position  of  those  gentlemen 
there.  I  think  they  were  looking  at  this  question  from  the  fisher¬ 
man’s  point  of  view.  Naturally,  the  fisherman  looks  at  things 
in  detail  and  at  short  range,  rather  than  from  a  distance.  But 
we  are  precluded  absolutely  from  assigning  to  the  words  that  were 
used  in  this  article  any  meaning  to  apply  to  bays  or  creeks  or 
harbors  that  will  put  them  outside  of  the  jurisdiction  of  the  mari¬ 
time  league  from  the  coasts. 
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Sir  Charles  Fitzpatrick:  They  are  mere  words  of  description, 
Mr.  Root,  I  suppose  ? 

Senator  Root:  I  think  so,  sir. 

Sir  Charles  Fitzpatrick:  If  the  negotiators  of  the  treaty  had 
intended  to  exclude  citizens  of  the  United  States  from  the  coasts 
and  the  geographical  bays  what  words  would  they  have  used  ? 

Senator  Root:  You  mean  from  the  great  bays? 

Sir  Charles  Fitzpatrick:  Yes;  what  words  would  they  have 
used? 

Senator  Root :  I  think  they  would  have  used  the  words  “cham¬ 
bers  between  headlands.” 

Sir  Charles  Fitzpatrick:  Why? 

Senator  Root:  Because  those  were  the  words  which  were 
appropriate  to  discriminate  between  these  interior  bays  and  the 
greater,  outside  bays,  and  they  were  the  words  which  they  had  been 
using  in  the  negotiations  of  1806  and  the  words  which  they  used 
in  their  own  proposal  for  this  very  treaty  regarding  the  maritime 
jurisdiction. 

Sir  Charles  Fitzpatrick:  Were  those  bays  described  anywhere 
at  that  time  as  chambers  between  headlands  ? 

Senator  Root:  Undoubtedly  — including  Mr.  Madison’s  pro¬ 
posal  for  the  treaty  of  1806  and  this  proposal  relating  to  maritime 
jurisdiction  in  1818. 

Sir  Charles  Fitzpatrick:  So  you  think  that  “chambers  be¬ 
tween  headlands”  would  have  been  a  more  accurate  geographical 
description  of  these  bodies  of  water  than  the  term  “bays”  ? 

Senator  Root:  I  think  it  would  have  been  a  more  discrim¬ 
inating  description  of  them. 

The  President:  Would  the  term  “chambers  within  headlands” 
express  what  is  meant  by  the  term  “bays”  ?  Does  it  not  signify 
something  much  larger  than  bays  ?  For  instance,  are  the  cele¬ 
brated  King’s  Chambers  bays? 
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Senator  Root:  King’s  Chambers  are  partly  narrow  seas  and 
partly  chambers  between  headlands. 

The  President:  But  not  bays? 

Senator  Root:  Yes,  chambers  between  headlands  are  bays. 
“Chambers  between  headlands”  was  an  expression  in  customary 
use  and  was  used  by  these  very  people  to  refer  to  bays,  or  to  indenta¬ 
tions  in  the  coast  which  were  larger  than  the  ordinary  interior  bay 
that  came  within  the  territorial  zone  measured  from  the  shore. 

The  President:  For  instance,  was  the  place  where  the  “Argus” 
was  seized  a  chamber  within  headlands,  or  was  the  place  where 
the  “Washington”  was  seized  —  the  Bay  of  Fundy  —  a  chamber 
between  headlands? 

Senator  Root:  The  place  where  the  “Washington”  was  seized 
was  a  chamber  between  headlands. 

The  President:  Would  you  make  no  distinction  between  the 
place  where  the  “Argus”  was  seized  and  the  place  where  the 
“Washington”  was  seized? 

Senator  Root:  There  is  no  distinction  between  the  two  places 
except  that  the  width  of  the  chamber  between  headlands  in  the 
“Argus”  case  was  much  greater  than  the  width  of  the  chamber 
between  headlands  in  the  “Washington”  case.  The  “Washington” 
was  seized  between  headlands  in  the  Bay  of  Fundy  and  the  “Argus ” 
was  seized  up  here  (indicating  on  map)  in  an  indentation  between 
Cape  North  and  some  other  point. 

The  President:  Would  the  place  where  the  “Argus”  was 
seized,  in  the  geographical  sense,  be  called  a  bay? 

Senator  Root:  I  could  not  say  whether  it  would  or  not.  It 
might  as  well  be  called  a  bay  as  the  Gulf  of  Lyons  or  the  Gulf  of 
Genoa  might  be  called  gulfs.  Many  quite  shallow  indentations  in 
the  shore  are  called  bays. 

Judge  Gray:  There  is  Egmont  Bay,  a  very  shallow  bay  on 
Prince  Edward  Island,  a  mere  little  cove  or  horseshoe,  and  yet  it 
is  called  a  bay. 
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The  President:  Mitchell’s  map  does  not  call  it  a  bay,  but 
Jefferys’  does  call  it  a  bay,  if  I  am  not  mistaken. 

Senator  Root:  I  think  it  is  probable  that  the  use  of  the  words 
“chambers  between  headlands”  is  appropriate  to  describe  bays 
and  perhaps  indentations  so  shallow  that  they  might  not  be  ordi¬ 
narily  called  bays,  but  it  is  a  very  comprehensive  term  and  it 
certainly  would  include  all  the  bays  along  these  coasts. 

It  would  have  included  Massachusetts  Bay,  it  would  have  in¬ 
cluded  Cape  Cod  Bay  —  many  bays  along  the  coast  of  the  United 
States  to  which  the  United  States  has  never  claimed  jurisdiction, 
any  more  than  Great  Britain  ever  claimed  jurisdiction  to  these 
bays  here  (indicating  on  map). 

Of  course,  this  term,  used  in  this  letter  to  Baker,  which  limits 
the  maritime  jurisdiction  of  Great  Britain  to  the  maritime  league, 
plainly  uses  the  word  “coasts”  as  identical  with  the  word  ‘‘shores.” 
That  had  been  the  general  usage  of  the  parties.  I  will  again  call 
the  attention  of  the  Tribunal  to  these  two  papers  of  later  date, 
the  letter  of  the  Earl  of  Kimberley  to  Lord  Lisgar,  and  the  memo¬ 
randum  of  the  Foreign  Office  which  used  the  term  “  three  marine 
miles  from  the  coast”  as  equivalent  to  “three  marine  miles  from 
the  shore.”  The  Tribunal  will  remember  that  the  term  was  used 
in  the  treaty  of  1806  “five  marine  miles  from  the  shore,”  and  an 
interior  fine  was  spoken  of  as  “three  marine  miles  from  the  coast.” 
Plainly,  they  were  using  the  two  terms  convertibly.  The  Tribunal 
will  remember  also  that  in  the  report  of  the  American  negotiators, 
which  is  in  the  American  Appendix  at  p.  307,  they  use  the  term 
“three  miles  from  the  shore”  as  convertible  with  “three  miles  from 
the  coast.”  On  p.  307  the  report  of  Messrs.  Gallatin  and  Rush  to 
Mr.  Adams,  20th  October,  1818,  contains  this  language,  in  the 
second  paragraph  on  the  page: 

“It  will  also  be  perceived”  — 

they  are  speaking  of  the  treaty  which  they  transmitted,  just  signed 
on  that  same  day  — 

“that  we  insisted  on  the  clause  by  which  the  United  States  renounce  their 
right  to  the  fisheries  relinquished  by  the  convention,  that  clause  having  been 
omitted  in  the  first  British  counter-project.  We  insisted  on  it  with  the  view 
—  1st.  Of  preventing  any  implication  that  the  fisheries  secured  to  us  were 
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a  new  grant,  and  of  placing  the  permanence  of  the  rights  secured  and  of  those 
renounced  precisely  on  the  same  footing.  2d.  Of  its  being  expressly  stated 
that  our  renunciation  extended  only  to  the  distance  of  three  miles  from  the 
coasts.” 

And  the  Tribunal  will  perceive  that  they  had  been  taking  the 
British  Government  at  its  word.  They  had  there  this  letter  of 
Lord  Bathurst  to  Mr.  Baker;  both  sides  had  it.  And  the  Tribunal 
has  here  the  evidence  that  the  American  Commissioners  under¬ 
stood  it  as  I  have  been  presenting  it  to  the  Tribunal,  of  its  being 
expressly  stated  that  our  renunciation  extended  only  to  the  distance 
of  3  miles  from  the  coast: 

“This  last  point  was  the  more  important,  as,  with  the  exception  of  the 
fishery  in  open  boats  within  certain  harbors,  it  appeared,  from  the  communi¬ 
cations  above  mentioned,  that  the  fishing-ground,  on  the  whole  coast  of  Nova 
Scotia,  is  more  than  three  miles  from  the  shores;  whilst,  on  the  contrary, 
it  is  almost  universally  close  to  the  shore  on  the  coasts  of  Labrador.” 

There  the  Tribunal  will  see  they  use  the  word  “coasts” 
and  “shores”  convertibly,  and  they  understand  the  declaration 
of  the  government  of  Great  Britain  to  Mr.  Baker,  which 
draws  the  line  between  the  first  and  the  second  parts  of  the 
treaty  of  1783,  the  line  between  the  rights  that  continued  and 
the  rights  that  ended,  to  be  drawing  the  line  at  3  marine  miles 
from  the  coast,  using  that  as  equivalent  to  3  marine  miles  from 
the  shore. 

We  are  now  in  a  position  to  understand  that  there  was  no  incon¬ 
sistency  at  all  in  what  Lord  Bathurst  told  Mr.  Adams  about  the 
Baker  letter.  The  first  interpretation  of  the  Baker  letter  that  we 
have  is  in  Mr.  Adams’  report  of  his  conversation  with  Lord  Bathurst 
immediately  after  the  letter  was  written.  It  is  to  be  found  in  the 
United  States  Appendix,  at  p.  265.  Mr.  Adams  is  writing  to  his 
chief,  Mr.  Monroe,  the  Secretary  of  State,  under  date  of  the  19th 
September,  1815.  Of  course  Mr.  Adams  had  made  the  complaint 
about  the  “Jaseur”  incident,  and  he  was  anxious  to  know  what 
the  British  Government  had  done  about  it,  and  he  went  to  Lord 
Bathurst  to  learn,  and  was  told  that  Lord  Bathurst  had  sent  an 
instruction  to  the  British  representative  in  Washington,  Mr.  Baker, 
and  he  asked  him  what  it  was.  I  read  from  about  two-thirds  down 
the  p.  265: 
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“I  asked  him  if  he  could,  without  inconvenience,  state  the  substance  of 
the  answer  that  had  been  sent.  He  said,  certainly:  it  had  been  that  as,  on 
the  one  hand,  Great  Britain  could  not  permit  the  vessels  of  the  United  States 
to  fish  within  the  creeks  and  close  upon  the  shores  of  the  British  territories, 
so,  on  the  other  hand,  it  was  by  no  means  her  intention  to  interrupt  them  in 
fishing  anywhere  in  the  open  sea,  or  without  the  territorial  jurisdiction,  a 
marine  league  from  the  shore.” 

The  Tribunal  will  perceive  that  Lord  Bathurst  is  there  stating 
the  vital  feature  of  the  letter  to  Baker,  using  the  word  “shore” 
as  the  equivalent  of  the  word  “coast”  which  occurs  in  the  Baker 
letter.  He  instructed  Mr.  Baker  to  say  to  the  American  Govern¬ 
ment  in  behalf  of  the  government  of  Great  Britain,  that  Great 
Britain  did  not  propose  to  interfere  with  the  fishing  anywhere  with¬ 
out  the  maritime  jurisdiction  of  3  miles  from  the  coast.  And  when 
Mr.  Adams  asked  him  what  he  had  written,  he  said  that  he  had 
written  that  it  was  by  no  means  the  intention  of  Great  Britain  to 
interrupt  fishing  without  the  territorial  jurisdiction  a  marine  league 
from  the  shore  —  precisely  answering  to  what  he  had  directed  Mr. 
Baker  to  say,  substituting  the  word  “shore”  for  the  word  “coast”; 
of  course  if  you  ignore  that  line  that  is  drawn  in  the  Baker  letter  and 
give  the  British  sense  to  the  word  “bays”  in  the  Baker  letter,  you 
have  a  frightful  inconsistency  here.  You  have  Lord  Bathurst, who 
was  conducting  the  foreign  affairs  of  a  great  empire,  either  will¬ 
fully  deceiving  Mr.  Adams  or  not  knowing  the  meaning  or  purport 
of  an  important  letter  that  he  had  just  written  himself,  an  important 
instruction  that  he  had  just  given  himself.  As  I  have  shown  the 
true  meaning,  the  consistency  is  perfect. 

Mr.  Adams,  to  have  no  misunderstanding  about  what  the 
position  of  Great  Britain  really  was,  in  writing  to  Lord  Bathurst 
shortly  after,  a  few  days  after,  on  the  subject,  recites  to  Lord 
Bathurst  what  Lord  Bathurst  had  told  him  on  this  subject. 

The  Tribunal  will  perceive  that  Mr.  Adams  was  not  at  all  grate¬ 
ful  for  liberty  to  fish  outside  the  maritime  jurisdiction  of  3  leagues. 
What  he  wanted  to  do  was  to  combat  the  determination  to  exclude 
us  within  the  3  marine  miles  from  the  shore.  He  had  girded  his 
loins,  and  set  to  work  to  combat  that,  in  this  long  and  elaborate 
argument  of  the  25th  September,  1815.  And  in  laying  down  the 
lines  for  his  argument,  he  states  the  position  which  he  is  combating, 
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and  states  it  to  Lord  Bathurst,  as  being  the  position  that  Lord 
Bathurst  had  stated  to  him,  a  matter  about  which  an  experienced 
man,  entering  upon  an  argument,  would,  of  course,  be  careful 
and  distinct.  The  statement  which  he  made  to  Lord  Bathurst, 
of  his  understanding  of  Lord  Bathurst’s  communication  to  him, 
is  just  above  the  middle  of  p.  269  of  the  American  Appendix.  It 
is  the  second  paragraph  on  that  page.  Mr.  Adams  said: 

“But,  in  disavowing  the  particular  act  of  the  officer  who  had  presumed 
to  forbid  American  fishing  vessels  from  approaching  within  sixty  miles  of 
the  American  coast,  and  in  assuring  me  that  it  had  been  the  intention  of  this 
Government,  and  the  instructions  given  by  your  Lordship,  not  even  to  deprive 
the  American  fishermen  of  any  of  their  accustomed  liberties  during  the  present 
year,  your  Lordship  did  also  express  it  as  the  intention  of  the  British  Govern¬ 
ment  to  exclude  the  fishing  vessels  of  the  United  States,  hereafter,  from  the 
liberty  of  fishing  within  one  marine  league  of  the  shores  of  all  the  British 
territories  in  North  America,  and  from  that  of  drying  and  curing  their  fish 
on  the  unsettled  parts  of  those  territories.” 

If  there  was  any  uncertainty  about  that,  any  mistake,  any 
misunderstanding,  there  was  a  challenge  to  Lord  Bathurst  to  state 
it.  But  Lord  Bathurst  acknowledges  the  receipt  of  that  letter  — - 
Dr.  Lohman  has  already  called  attention  to  that  fact  —  on  the  30th 
October,  and  the  acknowledgment  and  answer  appear  at  p.  273  of 
the  American  Appendix,  near  the  foot  of  the  page.  I  will  read  the 
first  paragraph  of  Lord  Bathurst’s  letter: 

“The  undersigned,  one  of  His  Majesty’s  principal  Secretaries  of  State, 
had  the  honor  of  receiving  the  letter  of  the  minister  of  the  United  States, 
dated  the  25th  ultimo,  containing  the  grounds  upon  which  the  United  States 
conceive  themselves,  at  the  present  time,  entitled  to  prosecute  their  fisheries 
within  the  limits  of  the  British  sovereignty,  and  to  use  British  territories 
for  purposes  connected  with  the  fisheries.” 

And  then  he  proceeds  to  attempt  to  confute  the  arguments  of 
Mr.  Adams  in  respect  of  the  proposal  of  Lord  Bathurst  which  Mr. 
Adams  had  quoted  to  him  in  the  letter  that  he  is  acknowledging. 
I  do  not  see  how  you  can  have  any  statement  of  the  position  of  a 
government  more  clear  and  distinct  than  we  have  it  here;  and  I 
need  not  cite  to  the  Tribunal  the  record  to  show  that  these  papers 
were  in  the  hands  of  the  negotiators  of  1818  on  both  sides.  Both 
the  instructions  sent  by  the  State  Department  of  the  United  States 
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to  Mr.  Gallatin  and  Mr.  Rush  referred  them  to  these  papers,  and 
the  instructions  sent  to  Messrs.  Robinson  and  Goulburn  by  the 
British  Foreign  Office  referred  them  to  these  papers.  They  say: 
“You  have  them.”  And  they  did  have  them,  and  their  under¬ 
standing  from  them  was  necessarily  complete  and  distinct  as  to 
what  Great  Britain’s  claim  to  the  extent  of  her  maritime  jurisdiction 
was;  that  jurisdiction,  within  which  the  renunciation  clause  must 
be  limited,  and  within  which  must  have  been  all  the  coasts,  bays, 
harbors,  and  inlets,  mentioned  in  that  renunciation  clause. 

That  leads  us  to  a  conclusion  regarding  the  meaning  of  the  word 
“bays”  in  the  renunciation  clause  that  agrees  perfectly  with  a 
variety  of  circumstances  tending  in  the  same  direction.  In  the  first 
place  it  agrees  with  what  we  would  naturally  suppose  was  meant 
by  the  use  of  the  word  in  the  class  of  places  in  which  we  find  the 
word  “bays”;  “coasts”  in  the  distributive  sense,  bays,  creeks, 
and  harbors.  On  the  principle  ejusdem  generis ,  the  kind  of  bays 
they  were  talking  about  were  the  kind  of  bays  that  could  be  classi¬ 
fied  properly  with  creeks  and  harbors  —  not  these  great  stretches 
of  sea  belonging  to  a  different  classification,  and  which  must  be 
considered  with  a  different  set  of  ideas  altogether.  It  agrees  with 
the  inference  we  would  naturally  draw  from  the  fact  that  these  men 
who  were  making  this  treaty  were  treating  of  bays  as  places  for 
shelter,  and  for  repairs,  and  for  obtaining  wood  and  water.  It  is 
probable  that  men  who  were  thinking  about  bays  as  places  for 
shelter  and  for  repairs  and  for  obtaining  wood  and  water  should, 
when  they  used  the  word  “bays,”  use  it  with  reference  to  that  kind 
of  a  bay.  It  agrees  with  the  inference  we  would  naturally  draw 
from  the  use  of  the  word  by  men  — 

Sir  Charles  Fitzpatrick:  Pardon  me  a  moment,  Mr.  Root. 
You  say  “that  kind  of  a  bay.”  That  would  be  a  bay  which  would 
form  part  of  a  coast;  that  is  to  say,  a  bay  less  than  6  miles  wide? 

Senator  Root:  It  would  be  a  bay  where  people  could  find 
shelter;  where  they  could  — 

Sir  Charles  Fitzpatrick:  You  say  “such  bays”  would  mean 
the  bays  referred  to  above,  which  bays  would  be,  on  your  construc¬ 
tion,  bays  less  than  6  miles  wide  ? 
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Senator  Root:  Precisely.  And  there  let  me  make  a  remark 
about  an  argument  that  has  been  made  on  the  other  side  that  that 
would  exclude  all  bays  larger  than  6  miles  from  the  liberty  of  access 
for  shelter,  and  so  on.  No!  Because  they  can  go  for  shelter 
wherever  they  find  a  harbor. 

Sir  Charles  Fitzpatrick:  That  is  not  under  the  treaty? 

Senator  Root:  Under  the  treaty.  They  can  go  for  shelter  or 
for  repairs  or  for  wood  and  water  wherever  they  find  a  harbor: 
“  Provided,  however,  that  the  American  fishermen  shall  be  permitted 
to  enter  all  such  bays  or  harbors”;  and  there  is  a  harbor  wherever 
you  find  a  shore  under  the  lee  of  which  you  can  come  to  and  keep 
from  being  blown  out  of  water.  But  that  is  incidental. 

The  conclusion  to  which  these  facts  have  brought  us,  or  have 
brought  me,  and  I  hope  have  brought  the  Tribunal,  agrees  with  the 
inference  you  would  naturally  draw  from  the  fact  that  these  men 
were  talking  about  drying  and  curing  fish  on  bays,  and  would 
naturally  have  in  mind  the  kind  of  bays  in  which  you  can  dry  and 
cure  fish.  They  would  naturally  have  in  mind  the  kind  of  bays 
which  could  be  settled.  They  were  not  talking  about  settling  the 
Bay  of  Fundy.  People  settle  the  little  places  where  there  are  little 
strips  of  arable  land  running  in  from  the  sea,  a  little  beach,  or  place 
where  a  fisherman’s  hut  could  go,  or  where  there  may  be  a  place  for 
a  farmer  like  places  in  the  little  valleys  among  the  hills.  They 
agree  with  the  inference  that  you  would  naturally  draw  from  the 
fact  that  this  term  “coast”  was  used  distributively :  “On  or  within 
3  marine  miles  of  any  of  the  coasts”  —  looking  at  it  as  a  fisherman 
would  look  at  it,  going  along  the  coast,  one  coast  on  the  starboard 
and  another  to  port.  And  they  answer  to  the  requirement  which 
was  fundamental  in  this  whole  business,  that  they  should  draw  a 
line  that  a  fisherman  could  find.  I  do  not  care  so  much  whether 
you  can  find  a  line  with  the  help  of  all  of  these  gentlemen  here. 
The  treaty  was  not  made  for  you  and  me.  It  was  not  made  for 
gentlemen  to  find  a  line  by  poring  over  a  chart.  It  was  made  for 
fishermen,  going  out  on  to  the  sea  with  their  small  boats,  to  navigate 
in  fair  weather  and  in  storm,  by  daylight  and  in  the  dark,  in  clear 
weather  and  in  fog;  and  when  the  treaty  makers  were  laying  down 
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a  line,  they  were  bound  to  lay  down  a  line,  and  we  are  bound  to 
assume  that  they  were  laying  down  a  line  that  a  fisherman  could 
find.  What  fisherman  could  find  a  line  3  miles  outside  of  a  line 
60  miles  in  length  drawn  from  Grand  Manan  to  the  headland  here 
(indicating  on  the  map),  not  clear  across  the  bay;  that  would  be 
more  than  100  miles;  but  a  line  from  the  headland  of  Nova  Scotia 
to  the  nearest  point  of  British  land  on  the  other  side  of  the  Grand 
Manan,  or  Mur  Ledge,  which  I  think  sticks  up  out  of  the  water, 
is  a  full  60  miles  in  length  ?  What  fisherman  could,  on  peril  of  the 
seizure  and  forfeiture  of  his  vessel,  be  expected  to  find  that  line  ? 
It  would  be  wholly  impracticable.  That  is  not  the  method  by  which 
international  law  proceeds  to  construe  instruments.  There  is  a 
basis  for  that  talk  in  these  letters  here,  that  old  idea  about  being 
able  to  see  from  headland  to  headland,  taking  in  what  comes  within 
a  line  of  sight.  It  is  because  the  rules  of  international  law  are  made, 
and  treaties  are  construed  for  the  practical  use  of  mankind.  You 
do  not  give  a  book  on  navigation  to  an  unlettered  fisherman  who 
is  to  sail  along  the  coast  and  find  his  way  to  the  place  where  he  earns 
his  daily  bread.  You  give  him  a  rule  of  thumb;  you  give  him  some¬ 
thing  he  can  see  and  guard  himself  by.  And  the  conclusion  to 
which  we  have  come  here,  upon  these  plain  declarations  of  Great 
Britain  as  to  what  the  limits  of  her  territorial  sovereignty,  of  her 
maritime  jurisdiction  were,  is  in  agreement  with  the  requirements 
of  the  making  of  this  treaty  —  to  lay  down  a  line  that  fishermen 
shall  not  transgress,  that  it  is  possible  for  a  fisherman  to  find. 

The  President:  If  you  please,  Mr.  Senator  Root,  is  the  word 
“any”  in  the  renunciatory  clause  in  no  connection  with  the 
word  “bays,”  or  is  it  to  be  considered  as  having  relation  to  the 
word  “bays”? 

“On  or  within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks,  or 
harbors.” 

Senator  Root:  I  should  think  that  that  qualified  the  whole. 

The  President  :  The  whole  ? 

Senator  Root:  I  should  think  so. 

The  President:  Then  it  refers  also  to  “bays”? 
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Senator  Root:  Yes;  any  of  the  coasts,  bays,  creeks,  or 
harbors. 

The  President:  Then  it  would  be  the  same  if  it  said  “of  any 
of  the  coasts,  any  of  the  bays,  creeks,  or  harbors,”  if  it  refers  to  the 
whole  ?  One  could  repeat  before  every  one  of  those  words  ? 

Sir  Charles  Fitzpatrick:  It  must  be  repeated,  under  gram¬ 
matical  construction. 

Senator  Root:  It  would  not  give  the  same  force  of  classification 
as  where  they  are  grouped  in  under  the  same  words.  “Any  of  the 
coasts,  bays,  creeks,  or  harbors”  carries  the  idea  of  a  combination 
of  coasts,  bays,  creeks,  or  harbors;  and  any  of  those  combinations 
of  coasts,  bays,  creeks,  or  harbors  is  the  idea  carried  in  this  form  of 
words. 

Sir  Charles  Fitzpatrick:  If  you  were  parsing  that  sentence, 
would  you  not  say  “of  any  of  the  coasts,  of  any  of  the  bays,  of  any 
of  the  creeks,  or  of  any  of  the  harbors”  ? 

Senator  Root:  I  should  say  “any”  qualified  all  those  words. 

In  connection  with  this  suggestion,  I  think  the  distributive  use 
of  the  word  “coasts”  occurred  in  the  treaty  of  1783,  as  well  as  in 
the  treaty  of  1818,  and  I  think  that  it  had  its  origin  in  one  of  the 
British  proposals,  which  appears  at  p.  96  of  the  British  Counter- 
Case  Appendix.  This  paper  in  which  this  occurs  is  a  draft  of  the 
preliminary  articles  sent  by  Mr.  Townshend  to  Mr.  Strachey,  and 
the  whole  thing  consists  of  proposals  made  by  the  British  at  a 
meeting  which,  I  think,  was  on  the  25th  November,  between  the 
negotiators,  in  1782.  That  proposal  I  will  read,  from  about  the 
middle  of  the  page: 

“The  citizens  of  the  United  States  shall  have  the  liberty  of  taking  fish 
of  every  kind  on  all  the  banks  of  Newfoundland,  and  also  in  the  Gulf  of 
St.  Lawrence,  and  also  to  dry  and  cure  their  fish  on  the  shores  of  the  Isle 
of  Sables,  and  on  the  shores  of  any  of  the  unsettled  bays,  harbors,  and  creeks 
of  the  Magdalen  Islands  in  the  Gulf  of  St.  Lawrence,  so  long  as  such  bays, 
harbors,  and  creeks  shall  continue  and  remain  unsettled.  On  condition 
that  the  citizens  of  the  said  United  States  do  not  exercise  the  said  fishery, 
but  at  the  distance  of  Three  leagues  from  all  the  coasts  belonging  to  Great 
Britain,  as  well  those  of  the  continent,  as  those  of  the  islands  situated  in  the 
Gulf  of  St.  Lawrence.  And  as  to  what  relates  to  the  fishery  on  the  coasts 
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of  the  island  of  Cape  Breton  out  of  the  said  gulf,  the  citizens  of  the  said  United 
States  shall  not  be  permitted  to  exercise  the  said  fishery,  but  at  the  distance 
of  fifteen  leagues  from  the  coasts  of  the  island  of  Cape  Breton.” 

1  hat  is  treating  these  coasts  distributively  and  separately.  It 
is  not  treating  of  a  great  coast  as  a  whole,  as  we  shall  think  of  it 
when  we  sail  back  to  America.  It  is  treating  specifically  of  the 
shores  and  of  the  unsettled  bays,  harbors,  and  creeks  of  the  Mag¬ 
dalen  Islands,  and  of  the  coasts  “as  well  those  of  the  continent  as 
those  of  the  islands,  and  the  coasts  of  the  Island  of  Cape  Breton.” 
When  they  came  to  agree  upon  an  article,  they  rejected  the  quite 
narrow  specification  of  limits  within  which  the  Americans  might 
fish,  and  they  put  in  “any  of  the  coasts.” 

The  President:  But  is  the  “any”  also  in  the  grant,  or  is  it 
only  in  the  renunciation  ?  I  think  it  is  not  in  the  grant.  It  is 
only  in  the  renunciation.  In  the  treaty  it  reads: 

“And  also  on  the  coasts,  bays,  harbors,  and  creeks,  from  Mount  Joli, 
on  the  southern  coast  of  Labrador.” 

And,  in  the  first  part: 

“on  that  part  of  the  southern  coast  of  Newfoundland,”  etc. 

There  is  no  “any.”  As  to  the  drying  and  curing  — 

Senator  Root:  In  the  treaty  of  1818? 

Sir  Charles  Fitzpatrick:  No,  1783. 

The  President:  Ah!  In  the  treaty  of  1783,  you  mean  ? 

Senator  Root:  Yes. 

The  President:  Oh!  I  beg  pardon.  Well,  I  do  not  believe 
it  is  there,  either. 

Senator  Root:  They  have  a  number  of  forms  of  this  third 
article  of  the  treaty  of  1783.  The  first  one  — ■ 

The  President:  As  to  the  drying  and  curing,  the  word  “any” 
is  in,  but  not  as  to  the  right  of  fishing. 

Senator  Root:  The  first  form  that  they  agreed  upon  for  the 
treaty  of  1783  gave  general  reciprocal  fishing  rights  both  to  United 
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States  and  Great  Britain  on  all  places  where  they  had  been  accus¬ 
tomed  to  fish.  The  second  form  contained  some  limitations,  not 
very  great;  and  the  third  form  was  this  which  I  have  been  reading. 
That  was  not  agreed  to,  but  instead  of  agreeing  to  it,  that  was  made 
the  basis  of  a  modification,  and  the  next  form  was  what  came  out 
finally  as  the  treaty.  Instead  of  talking  about  the  shores  of  the 
Isle  of  Sables,  and  the  “shores  of  the  unsettled  bays,  harbors,  and 
creeks  of  the  Magdalen  Islands,”  and  the  coasts  of  the  continent, 
and  the  coasts  of  the  islands  and  the  coasts  of  Great  Britain,  they 
said: 

“the  people  of  the  United  States  shall  continue  to  enjoy  unmolested  the  right 
to  take  fish  of  every  kind  on  the  Grand  Bank  .  .  .  and  also  that  the  inhab¬ 
itants  of  the  United  States  shall  have  liberty  to  take  fish  of  every  kind  on 
such  part  of  the  coast  of  Newfoundland,  as  British  fishermen  shall  use,  .  .  . 
and  also  on  the  coasts,  bays,  and  creeks  of  all  other  of  His  Britannic  Majesty’s 
dominions  in  America,  and  that  the  American  fishermen  shall  have  liberty 
to  dry  and  cure  fish  in  any  of  the  unsettled  bays,  harbors,  and  creeks  of  Nova 
Scotia,  Magdalen  Islands,”  etc. 

The  distributive  idea  which  is  carried  in  this  proposal,  by  the 
specification  of  particular  coasts,  particular  places,  is  carried  in  the 
final  form  which  grew  out  of  this  in  the  difference  which  the  Presi¬ 
dent  has  already  called  attention  to,  between  the  singular  use  of 
the  word  “coast”  and  the  plural  “the  coasts,  bays,  and  creeks  of 
all  other  of  His  Britannic  Majesty’s  dominions.” 

The  President:  That  was  a  great  success  of  the  American 
negotiators,  that  they  obtained  all  —  the  whole  coast. 

Senator  Root:  Yes;  it  certainly  was. 

The  President:  But  I  thought,  Mr.  Senator  Root,  that  you 
were  referring  to  this  passage  as  explaining  the  word  “any”  in  the 
treaty  of  1818;  and  I  found  — 

Senator  Root:  No;  I  was  referring  to  the  treaty  of  1783. 

The  President:  Yes. 

Senator  Root:  I  think  the  use  of  the  word  “any”  carries  the 
distributive  idea,  shows  that  they  were  thinking  of  these  things  not 
en  bloc,  but  as  separate  elements  of  consideration,  and  that  it  also 
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carries  the  idea  of  the  completeness  of  the  renunciation.  After 
reciting  that  differences  had  arisen,  and  after  providing  that  the 
inhabitants  of  the  United  States  shall  have  liberty  to  take  fish  within 
certain  specified  limits,  then  the  purpose  of  the  renunciation  was 
to  cover  everything  else,  and  to  make  it  a  complete  renunciation. 
They  must  either  say:  “The  United  States  renounces  the  liberty 
heretofore  enjoyed  or  claimed  to  take,  dry,  or  cure  fish  on  or  within 
3  marine  miles  of  all  the  coasts,  bays,  creeks,  and  harbors  of  His 
Britannic  Majesty’s  dominions  not  included  within  the  above- 
mentioned  limits,”  or  they  must  say:  “Renounces  the  liberty  to 
take,  dry,  or  cure  fish  on  or  within  3  marine  miles  of  any  of,”  etc. 
Either  use  of  words  serves  to  accomplish  the  effect  of  completeness 
of  the  renunciation.  To  use  the  word  all  would  have  carried  the 
idea  that  they  were  looking  at  them  en  bloc.  To  use  the  word  any 
accomplishes  the  completeness  of  the  renunciation  equally,  but 
carries  the  idea  that  they  were  looking  at  them  as  separate  elements. 

I  wish  here  to  make  a  few  further  remarks.  If  the  Tribunal 
will  give  me  a  very  few  minutes  more  I  can  complete  what  I  have 
to  say  on  this  subject  to-day. 

Something  has  been  said  here  about  the  relaxation  of  the  British 
position  regarding  the  Bay  of  Fundy  in  1844  constituting  an  arrange¬ 
ment  between  the  two  countries.  That  is  negatived  positively  by 
Lord  Malmesbury  in  a  letter  to  Mr.  Crampton,  the  British  Minister 
at  Washington,  on  the  10th  August,  1852,  which  appears  in  the 
American  Appendix  at  p.  518,  where  he  says  that  everything  but 
the  Bay  of  Fundy  was  left  for  further  negotiation. 

Quite  an  argument  has  been  made  here  to  the  effect  that  the 
French  order  ordering  the  American  fishermen  off  the  coast  of  Nova 
Scotia  in  1820  and  1821,  and  which  was  the  subject  of  diplomatic 
remonstrance  on  the  part  of  the  United  States,  carried  an  inference 
that  the  United  States  recognized  the  right  of  Great  Britain  to  con¬ 
trol  the  waters  of  St.  George’s  Bay  in  Newfoundland.  The  fact  is 
that  it  appears  with  the  greatest  fullness  in  these  affidavits  that  the 
French  cruisers  ordered  these  American  fishing  vessels  off  the  coast; 
they  forbade  them  to  fish  anywhere  on  the  coast;  and  there  is  not 
a  bay  on  that  coast  that  is  more  than  six  miles  wide  at  the  mouth 
except  St.  George’s  Bay;  and  the  bulk  of  the  vessels  were  not  at 
St.  George’s  Bay.  They  were  up  in  the  Bay  of  Islands,  and  along 
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there.  Of  course  nothing  was  ever  said  about  the  fact  that  there 
was  a  part  of  St.  George’s  Bay  that  they  were  entitled  to  fish  in. 
That  was  of  no  consequence.  They  could  not  accomplish  any¬ 
thing  by  fishing  in  the  open  portion  of  that  one  little  bay.  They 
were  not  permitted  to  come  within  the  limits  of  the  3-mile  zone, 
or  into  any  bay  or  creek  or  inlet  or  harbor  on  that  coast  unless 
they  did  it  at  the  peril  of  seizure  by  the  French  cruiser.  That 
was  the  subject-matter  of  the  controversy.  Of  course  it  carried 
no  inference  whatever  regarding  the  use  of  the  water  outside  of 
that  which  the  Americans  claimed  under  their  treaty,  and  which 
they  went  there  to  enjoy.  An  inference  has  been  drawn  from  the 
fact  that  there  was  a  resolution  of  the  American  Congress  in  1789 
in  which  the  words  “coasts,  bays,  and  banks”  were  used;  and  that 
is  in  the  British  Counter-Case  Appendix  at  p.  13,  a  little  below  the 
middle  of  the  page.  A  substitute  was  moved  by  Mr.  Morris,  in 
the  words  following: 

“That  an  acknowledgment  be  made  by  Great  Britain  of  a  common  right 
in  these  states  to  fish  on  the  coasts,  bays,  and  banks  of  Nova  Scotia,  the  banks 
of  Newfoundland  and  Gulf  of  St.  Lawrence,”  etc. 

And  the  inference  drawn  was  that  the  American  Congress  con¬ 
sidered  “bays”  as  a  different  thing  from  “coasts  and  banks”;  and 
having  said  “coasts”  they  must  also  say  “bays.”  It  is  not  of 
much  consequence,  but  if  you  will  turn  over  to  the  next  page,  p.  14, 
you  will  see  that  that  resolution  was  finally  adopted  with  the 
omission  of  the  word  “bays.”  Just  above  the  middle  of  the  page 
is  the  resolution  as  finally  adopted: 

“That  the  right  of  fishing  on  the  coasts  and  banks  of  North  America 
be  reserved  to  the  United  States  as  fully  as  they  enjoyed  the  same,”  etc. 

The  President:  But,  by  the  words  “as  fully  as  they  enjoyed 
the  same  when  subject  to  the  King  of  Great  Britain,”  —  by  the  use 
of  these  words,  is  not  “bays”  included? 

Senator  Root:  Certainly. 

The  President:  Therefore  it  was  not  necessary  to  mention 
bays  specifically  ? 

Senator  Root:  Certainly;  it  was  not  necessary  to  mention 
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bays  specifically.  The  argument  of  the  Attorney-General  was  that 
the  mention  of  them  indicated  that  we  thought  it  was  necessary  to 
mention  them.  The  first  form  of  the  resolution  mentioned  coasts, 
bays,  and  banks;  and  my  learned  friend  founded  an  argument  on 
the  fact  that  “bays”  were  specially  mentioned. 

The  President:  Might  it  not  be  said  that  in  the  first  form  the 
mentioning  of  bays  was  necessary,  because  there  could  be  some 
doubt  whether  “coasts”  embraced  bays;  whereas,  in  the  second 
form,  where  it  is  said  “as  fully  as  they  enjoyed  the  same  when 
subject  to  the  King  of  Great  Britain”  there  could  arise  no  doubt 
that  the  word  “coasts”  embraced  in  this  connection  also  the 
bays,  because  there  is  no  doubt  that  when  they  were  subjects  of 
the  King  of  Great  Britain  they  had  also  the  right  to  fish  in  the 
bays  ? 

Senator  Root:  Well,  perhaps  that  may  be  said.  But  my 
particular  object  here  is  to  destroy  the  argument  of  the  Attorney- 
General,  which,  certainly,  is  destroyed  if  you  find  that  the  word  on 
which  the  argument  is  based  was  not  included  in  the  final  form  of 
the  resolution. 

The  Attorney-General  has  founded  an  argument  here  upon  the 
use  of  the  term  “bays”  in  some  of  the  old  treaties,  the  treaty  of 
1686,  between  Great  Britain  and  Spain,  I  think  it  was,  and  the 
treaty  of  1778  between  the  United  States  and  France.  The  phrase 
used  in  both  was  “havens,  bays,  creeks,  roads,  shoals,  and  places.” 
There  are  two  things  that  are  said  about  that  by  the  other  side: 
one  is  that  it  shows  that  “bays”  were  considered  of  very  great 
importance.  It  does  not  show  that  they  were  considered  of  any 
more  importance  than  “havens,  creeks,  roads,  shoals,  and  places.” 
In  the  time  when  the  subject  of  jurisdiction  and  right  of  control  over 
the  sea  was  very  unsettled,  people  making  treaties  about  portions 
of  the  sea  next  to  the  land  used  to  put  in  everything  they  could  think 
of  to  describe  those  portions,  because  they  had  not  any  definite 
line  of  jurisdiction  to  appeal  to;  and  that  is  what  was  done  here. 
It  does  not  show  any  importance,  particularly,  given  to  bays,  and 
you  can  draw  no  inference  from  it  about  the  meaning  of  bays  without 
putting  that  meaning  into  it.  If  you  assume  that  “bays”  here 
mean  what  Great  Britain  says  “bays”  mean  in  the  treaty,  then  you 
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have  something  in  which  “bays’’  will  be  of  some  help  to  them, 
because  they  would  say:  “Here  is  a  treaty  in  which  ‘bays’  is  used 
with  this  meaning.”  But  you  have  to  put  the  meaning  into  it  in 
order  to  get  it  there;  and  there  is  nothing  in  the  treaty  which  shows 
what  kind  of  bays  they  are  talking  about.  If  there  is  any  inference 
to  be  drawn  from  the  occurrence  of  the  word  in  this  connection,  it 
is  the  inference  that  people  had  been  in  the  habit  of  using  the  word 
as  designating  something  quite  close  to  the  shore,  and  something  in 
the  way  of  interior  waters.  If  it  ever  is  permissible  to  say  noscitur 
a  sociis,  you  can  say  it  here.  The  bays  here  are  the  bays  that 
associate  with  havens,  creeks,  roads,  shoals,  and  places.  The  word 
“places”  is  quite  general,  of  course,  but  all  the  other  things  are 
things  quite  close  to  the  shore;  so  that  if  there  is  any  inference 
from  those  treaties,  it  is  an  inference  that  is  quite  favorable  to  the 
United  States. 

I  shall  not  take  the  time  to  go  into  an  examination  of  the  local 
statutes  in  regard  to  the  bays  of  Chaleur  and  Miramichi  further 
than  to  say  that  the  statute  about  Chaleur  applied  only  to  the 
beaches,  the  shores,  and  did  not  relate  to  the  general  surface  of  the 
bay.  Chaleur  lies  between  the  old  province  of  Lower  Canada  and 
New  Brunswick,  and  the  line  of  Lower  Canada  ran  along  the  north 
shore  of  the  Bay  of  Chaleur,  while  New  Brunswick  was  bounded  by 
the  bay  on  the  north.  These  statutes  were  statutes  which  related 
to  the  use  of  the  north  shore  of  the  bay  in  Lower  Canada,  and  her 
jurisdiction  was  bounded,  not  by  the  bay,  but  by  the  north  shore; 
and  an  examination  of  the  statutes  will  show  that  they  had  no 
relation  to  the  general  body  of  water  at  all.  Perhaps  they  may 
have  had  a  relation  to  the  water  in  connection  with  the  shore,  but 
nothing  which  could  run  out  anywhere  in  the  neighborhood  of 
the  3-mile  line. 

Sir  Charles  Fitzpatrick:  Is  that  the  statute  that  provides 
for  the  boundary  between  Old  Canada  and  New  Brunswick? 

Senator  Root:  That  is  a  different  statute.  I  stated  what  I 
understood  to  be  the  fact,  and  which  I  believe  would  be  found  in 
that  statute  to  which  you  referred,  Sir  Charles,  but  the  statute  I  am 
now  referring  to  was  one  in  1785,  to  be  found  in  the  British  Appendix 
at  p.  554. 
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Sir  Charles  Fitzpatrick:  That  is  the  old  statute  that  pro¬ 
vides  for  fishery  regulations  made  by  the  coroner  or  the  Justice  of 
the  Peace. 

Senator  Root:  That  is  another  one,  that  I  referred  to  the  other 
day.  Then,  there  is  another  statute  of  1788,  to  be  found  in  the 
British  Appendix  at  p.  592. 

Judge  Gray:  Where  in  the  British  Appendix  is  the  first,  the 
statute  of  1785  ? 

Senator  Root:  The  statute  of  1785  is  in  the  British  Appendix 
at  p.  554;  the  statute  of  1788  is  in  the  British  Appendix  at  p.  592. 

Along  down  in  1887,  during  the  discussion  of  the  Bayard- 
Chamberlain  treaty,  Lord  Salisbury  makes  a  note,  upon  one  of  the 
American  projects,  with  regard  to  Chaleur,  in  which  he  refers  to 
a  subsequent  statute  as  amounting  to  a  claim  to  have  territorial 
jurisdiction  over  it.  That  was  a  statute  passed  in  1851,  which  is 
not  in  the  Appendix,  and  does  not  appear  except  that  Lord  Salisbury 
refers  to  it. 

Then,  with  regard  to  Miramichi,  there  was  the  statute  of  1799, 
which  appears  in  the  British  Appendix  at  p.  597,  and  one  of  1810, 
which  appears  in  the  British  Appendix  at  p.  603.  I  think  those 
were  the  only  ones  counted  upon.  The  first,  of  1799,  was  chiefly 
a  shore  statute,  but  I  think  it  prohibits  the  casting  of  gurry  for 
several  leagues  out  from  the  shore,  and  so  far  as  to  be  plainly  appli¬ 
cable  only  to  citizens  of  New  Brunswick.  And  the  one  of  1810 
provides  for  placing  buoys  in  Miramichi,  and  for  the  imposition  of 
dues  upon  vessels  coming  into  the  bay. 

The  President:  The  statute  of  1799,  concerning  Miramichi, 
in  section  2  refers  also  to  the  placing  of  seines,  or  nets,  in  the  bay  or 
river  Miramichi  or  its  branches  except  as  therein  before  provided 
for,  except  at  the  places  admitted  by  section  1. 

Senator  Root:  Yes. 

The  Attorney- General:  This  statute  for  settling  the  boun¬ 
daries  is  on  p.  572. 

Senator  Root:  Yes;  Mr.  Anderson  has  just  called  my  atten- 
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tion  to  that.  That  statute  carries  the  boundary  of  New  Brunswick 
down  through  the  middle  of  the  Bay  of  Chaleur  to  the  Gulf  of 
St.  Lawrence,  and  that  is  the  statute  of  1851  that  Lord  Salisbury 
refers  to. 

I  shall  take  up  no  more  time  with  these  statutes,  further  than  to 
say  that,  in  our  view,  they  do  not  constitute  such  a  claim  to  terri¬ 
torial  jurisdiction  over  the  waters  of  these  bays  as  to  have  any 
effect  internationally;  and  of  course  they  were  never  referred  to 
in  any  way  whatever  or  made  any  ground  of  prescription,  or  defini¬ 
tion  of  maritime  jurisdiction  of  Great  Britain  before  or  at  the  time 
of  the  negotiations  of  1818. 

One  other  subject  I  ought  to  speak  of,  and  that  is  what  the 
Attorney-General  said  about  the  renunciation  clause.  He  says 
there  were  two  renunciation  clauses:  one  of  the  British  and  one  of 
the  Americans.  The  difference  between  them  is  that  one  was  a 
renunciation  clause  and  the  other  was  not.  The  American  proposal 
was  the  renunciation  clause  with  which  we  are  familiar.  The 
British  proposal  was  contained  in  Article  A,  presented  by  the  British, 
to  be  found  on  p.  312  of  the  American  Appendix.  That  article 
begins  by  saying  that  the  '‘inhabitants  of  the  United  States  shall 
have  liberty  to  take  fish”  on  such  and  such  coasts.  Then  follows 
a  regulation  regarding  the  rivers,  and  then  follows  this,  which 
is  the  British  substitute  for  the  renunciation  clause  as  we  now 
have  it: 

“His  Britannic  Majesty  further  agrees  that  the  vessels  of  the  United 
States,  bond  fide  engaged  in  such  fishery,  shall  have  liberty  to  enter  the  bays 
and  harbors  of  any  of  His  Britannic  Majesty’s  dominions  in  North  America, 
for  the  purpose  of  shelter,  or  of  repairing  damages  therein,  and  of  purchasing 
wood  and  obtaining  water,  and  for  no  other  purpose;  and  all  vessels  so  resort¬ 
ing  to  the  said  bays,  and  harbors  shall  be  under  such  restrictions  as  may  be 
necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein.” 

That  is  not  a  renunciation  clause.  That  is  a  grant.  That  is 
a  grant  from  Great  Britain.  And  the  difference  between  the  two 
is  that  the  clause  proposed  by  the  Americans  renounced  the  right 
of  taking  and  drying  and  curing  of  fish,  and,  by  necessary  implica¬ 
tion,  asserted  that  the  Americans  had  the  right  that  they  were 
renouncing;  while  the  clause  proposed  by  the  British  granted  a 
right  for  specific  purposes,  and,  by  necessary  implication,  asserted 
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that  the  British  had  the  right  that  they  were  granting.  The  two 
are  world-wide  apart.  One  is  a  renunciation  and  the  other  is  not. 
Of  course  the  Americans  were  abandoning  their  claim  of  right  to 
all  the  coasts,  that  they  did  not  expressly  get  granted  to  them  in 
this  article.  They  were  abandoning  it.  They  could  no  longer 
have  it  when  the  settlement  had  been  made  upon  the  basis  of  * 
their  having  a  right  to  fish  only  on  such  and  such  coasts.  But 
the  American  renunciation  was  an  abandonment  by  their  renouncing 
what  they  had,  what  they  still  asserted  was  theirs,  while  the  British 
proposal  was  that  the  abandonment  should  be  accomplished  by 
being  silent,  assuming  that  they  had  nothing  except  what  the  British 
chose  to  grant  in  making  an  express  grant  for  that  purpose. 

There  is  only  one  other  subject  to  which  I  feel  bound  to  refer, 
and  that  is  the  Webster  circular,  or  the  Webster  pronunciamento 
or  proclamation.  That  paper  appears  in  the  British  Appendix, 
p.  152,  and  it  is  the  contention  of  Great  Britain  that  that  paper 
was  a  surrender  by  the  United  States,  or  an  admission  by  the 
United  States,  that  the  treaty  did  give  to  the  renunciation  clause 
the  effect  of  covering  these  great  bays.  It  is  an  extraordinary 
statement  —  extraordinary  in  every  feature;  and  it  is  especially 
extraordinary  in  the  fact  that  it  says,  at  the  same  time,  that 

“It  would  appear  that,  by  a  strict  and  rigid  construction  of  this  article, 
fishing  vessels  of  the  United  States  are  precluded  from  entering  into  the  bays 
or  harbors  of  the  British  provinces  ” 

and  that  it  was  an  oversight  in  the  negotiators  of  the  treaty  to  make 
so  large  a  concession  to  England,  and  that  Mr.  Webster  does  not 
agree  with  the  construction  put  upon  the  treaty  which  makes  it  a 
concession.  A  most  amazing  paper,  by  the  Secretary  of  State  of 
the  United  States,  charged  with  the  conduct  of  her  foreign  affairs. 
The  lines  were  drawn,  and  had  for  years  been  drawn,  between  the 
two  countries  in  direct  opposition  upon  the  construction  of  this 
treaty;  and  he  issues  this  public  proclamation,  which  he  publishes 
in  a  newspaper.  It  is  quite  inexplicable  upon  any  ordinary  grounds, 
in  any  ordinary  way.  Mr.  Everett  says,  in  a  letter  which  appears 
at  p.  543  of  the  American  Appendix,  that  Lord  Malmesbury  ascribed 
the  extraordinary  nature  of  the  paper  to  two  causes:  one  “the 
influences  which  periodical  events  exercised  in  those  localities  might 
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perhaps  be  able  to  account  for,”  that  is  to  say,  political  exigencies; 
and  the  other  that  the  preparation  of  the  notice  was  to  be  ascribed 
“to  the  excitement  induced  by  the  disease,  whose  fatal  termination 
he  handsomely  laments.”  I  would  rather  that  he  had  given  only 
the  latter  explanation.  I  think  it  was  the  true  explanation.  Within 
a  few  weeks  after  the  publication  of  this  extraordinary  document, 
Mr.  Webster  died.  He  was  a  very  great  man  —  one  of  those  rare 
men  of  power  and  genius,  surpassing  ordinary  men,  who  come  in  a 
century  or  two  in  a  country.  He  was  an  advocate  of  such  power 
and  cogency  of  reasoning  that  now,  almost  a  century  after  they 
were  delivered,  his  arguments  are  cited  at  the  bar,  as  are  the 
decisions  of  the  great  judges  before  whom  he  practiced.  He  was 
a  diplomatist  of  great  wisdom  and  courage.  It  was  he  who  made 
with  Lord  Ashburton  the  most  important  treaty  that  has  ever 
been  made  to  preserve  peace  between  Great  Britain  and  the  United 
States,  in  settling  the  boundaries,  the  Webster-Ashburton  Treaty 
of  1842.  He  was  a  statesman  of  commanding  influence  in  his 
country,  and  it  was  his  voice  more  than  any  other,  more  than  all 
others  altogether,  that  built  up  in  the  people  of  the  United  States 
that  sentiment  of  loyalty,  of  union,  and  of  love  for  freedom  that 
in  the  great  civil  war  enabled  the  North  to  determine,  by  the  issue 
of  the  sword,  that  our  country  should  be  free.  His  influence  over 
his  country  passed  beyond  that  of  any  man,  unless  it  be  the  influ¬ 
ence  of  Washington  and  of  Lincoln.  The  boys  of  America  have 
all  been  thrilled  with  a  kindlier  feeling  and  a  quicker  pride  in  the 
ties  of  blood  to  the  great  empire  that  Webster  described  to  them  — 
the  empire  “whose  morning  drum-beat,  following  the  sun  and 
keeping  company  with  the  hours,  encircles  the  earth  with  one 
unbroken  strain  of  the  martial  airs  of  England.”  Altogether  he 
was  the  man  of  his  time,  from  whom  was  to  be  especially  expected 
wisdom,  judgment,  cogency  of  reasoning,  and  effectiveness  in  main¬ 
taining  the  part  of  his  country  in  a  discussion  of  this  kind.  Yet  look 
at  this  paper!  We  must  conclude  that  the  fatal  disease  that  took 
him  from  earth  within  but  a  few  short  weeks  was  the  origin  of  such 
an  incoherent  and  insensible  document. 

I  am  indebted  to  this  case  for  a  kindlier  feeling  toward  President 
Fillmore,  because  of  the  kindly  way  in  which  he  performed  his  duty, 
of  instantly  setting  right  the  erroneous  impressions  that  might  be 
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derived  from  this  public  document.  It  appears  in  the  record  that 
Mr.  Fillmore,  on  the  day  after  the  paper  was  published,  had  an 
interview  with  the  British  Minister  in  which  he  stated  authorita¬ 
tively  what  the  position  of  the  United  States  was,  and  that  on  the 
same  day  he  wrote  a  letter  to  Mr.  Webster.  The  paper  was 
published  on  the  19th  July,  and  on  the  20th  July  there  was  an 
interview  between  Mr.  Fillmore  and  Mr.  Crampton  that  appears 
in  the  British  Appendix  at  p.  154.  Mr.  Crampton  is  reporting 
that  interview  to  the  Earl  of  Malmesbury,  and  in  that  letter  the 
Tribunal  will  see  that  Mr.  Fillmore  distinctly  stated  what  his 
view  was.  In  the  last  paragraph  on  p.  155,  Mr.  Fillmore  said  to 
Mr.  Crampton: 

“What  he  would  propose  was  that  Mr.  Webster  and  myself  should  make 
some  temporary  arrangement  of  the  matter  until  the  true  sense  of  the  treaty 
should  be  determined  by  the  two  governments  between  themselves,  or,  if 
necessary,  be  referred  to  the  decision  of  some  friendly  power.” 

And  in  the  paragraph  before,  he  stated  his  view;  he  said: 

“We  had  been  examining  the  Convention  of  1818,  he  said,  and  although 
he  contested  the  construction  put  by  the  British  Law  Officers  upon  the  clause 
regarding  the  limits  assigned,  within  which  American  fishermen  could  not 
legally  carry  on  their  operations,  he  nevertheless  admitted  that  the  wording 
of  the  passage,  which  he  thought  somewhat  obscure,  countenanced  to  a  certain 
degree  that  construction.  With  regard  to  the  opinion  of  the  Law  Officers 
of  the  Crown  by  which  this  construction  was  maintained,  he  remarked,  how¬ 
ever,  that  it  seemed  to  him  singular  that  they  adverted  to  expressions  as  being 
used  in  the  Treaty  which  were  nowhere  to  be  found  in  it:  he  alluded  to  that 
part  of  the  opinion  where  it  is  said,  ‘as  we  are  of  opinion  that  the  term  head¬ 
land  is  used  in  the  Treaty  to  express  the  part  of  the  land  we  have  before  men¬ 
tioned  including  the  interior  of  the  bays  and  indents  of  the  coast.’  Now, 
said  Mr.  Fillmore,  there  is  no  such  term  as  headland  in  the  Treaty  at  all, 
which  would  look  as  if  the  opinion  had  been  drawn  up  without  reference  being 
made  to  the  text  of  the  Convention  of  1818.  He  also  remarked  that  as  well 
as  he  had  been  able  to  ascertain  the  fact,  the  government  of  the  United  States 
had,  on  various  previous  occasions,  contested  the  construction  maintained 
by  the  opinion  in  question.” 

And  the  interview  closed  by  his  saying: 

“while  the  United  States  Government,  on  the  other  hand,  should  take  every 
means  in  their  power  to  prevent  their  own  citizens  from  fishing  within  the 
prescribed  distance  as  understood  by  the  British  construction,  until  such 
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time  as  the  question  as  to  which  construction  ought  to  prevail,  should  be 
determined  on,  or  until  the  question  should  be  otherwise  disposed  of  by  treaty 
or  mutual  legislation.” 

And  on  the  same  day,  in  Mr.  Fillmore’s  letter  to  Mr.  Webster, 
not  criticising  him,  or  finding  any  fault  with  what  Mr.  Webster 
had  done,  but  in  the  most  kindly  and  respectful  way,  he  suggests 
to  him  that  he  and  Mr.  Crampton  should  concur  in  a  statement  as 
to  the  position  of  both  countries  upon  this  question;  and  here  is 
the  way  in  which  Mr.  Fillmore  wished  it  stated: 

“but  as  for  those  waters  in  the  several  bays  and  harbors  which  are  more 
than  three  marine  miles  from  the  shore  of  such  bay  or  harbor  upon  either 
side,  and  within  three  marine  miles  of  a  straight  line  drawn  from  one  head¬ 
land  to  the  other  of  such  bay  or  harbor,  that  you  as  the  Representative  of 
the  United  States  conceived  that  our  fishermen  have  the  right  under  the  Treaty 
to  fish  therein,  but  the  British  Government  having  held  that  by  a  true  con¬ 
struction  of  the  Treaty  such  right  belonged  exclusively  to  British  subjects; 
and  as  those  waters  were  thus  in  dispute  between  the  two  nations,  you  respec¬ 
tively  advised  the  citizens  and  subjects  of  both  countries  not  to  attempt  to 
exercise  any  right  that  either  claimed  within  the  disputed  waters  until  this 
disputed  right  could  be  adjusted  by  amicable  negotiation.” 

That  is  the  disposition  of  the  subject  made  by  Mr.  Webster’s 
superior  in  office,  Mr.  Fillmore,  immediately  upon  the  publication 
of  this  paper  of  Mr.  Webster’s;  and  the  substance  of  the  same 
thing  was  communicated  to  the  British  Ambassador.  And  so  the 
Webster  paper  must  go  for  naught  as  any  expression  of  the  position 
of  the  government  of  the  United  States,  or  as  affecting  in  any  way 
the  opinion  of  Great  Britain  regarding  the  position  of  the  United 
States;  and  we  must  deem  it  as  one  of  those  mistakes  for  which 
the  great  are  to  be  forgiven  when  they  are  gone. 

That  brings  me  to  the  end  of  what  I  have  to  say  on  the  Fifth 
Question,  and  I  shall  very  easily  conclude  what  I  have  to  say  during 
the  day  to-morrow,  and  perhaps  before  the  conclusion  of  the  time 
to-morrow. 

Sir  Charles  Fitzpatrick:  Mr.  Root,  if  you  will  kindly  pardon 
me  for  a  moment,  may  I  ask  you  to  revert  again  to  the  Bathurst 
letter  on  p.  64  of  the  British  Appendix?  I  would  like  you  to  say 
whether  I  have  understood  your  argument  based  upon  that  letter 
correctly.  I  understand  your  argument  to  be  that  the  bays  from 
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which  Lord  Bathurst  says  it  is  the  intention  to  exclude  United 
States  fishermen  are  not  the  bays  of  all  His  Majesty’s  possessions, 
but  only  such  of  those  bays  as  are  within  the  jurisdiction  of  a 
maritime  league  ? 

Senator  Root:  I  do  not  say  they  are  not  the  bays  of  all  His 
Majesty’s  possessions.  I  say  that  they  are  only  the  bays  that  are 
within  the  jurisdiction  of  the  maritime  league. 

Sir  Charles  Fitzpatrick:  You  say  the  bays  of  His  Majesty’s 
possessions  are  those  which  are  within  the  maritime  league  ? 

Senator  Root:  Yes. 

Sir  Charles  Fitzpatrick:  In  the  sense  of  that  letter? 

Senator  Root:  Yes. 1 


The  President:  Will  you  kindly  continue,  Mr.  Senator 
Root  ? 2 

Senator  Root:  As  to  Question  Two: 

“Have  the  inhabitants  of  the  United  States,  while  exercising  the  liber¬ 
ties  referred  to  in  said  Article,  the  right  to  employ  as  members  of  the  fishing 
crews  of  their  vessels  persons  not  inhabitants  of  the  United  States?” 

As  to  the  scope  of  the  question:  In  the  view  of  the  United  States, 
if  the  Tribunal  said  that  the  inhabitants  exercising  the  liberties 
referred  to  have  or  have  not  a  right  to  employ  any  person,  who  are 
not  inhabitants  of  the  United  States,  the  question  is  answered; 
and  to  undertake  to  say  that  they  have  or  have  not  a  right  to  employ 
all  persons  in  the  world  who  are  not  inhabitants  of  the  United  States 
would  be  wholly  unnecessary  to  a  resolution  of  the  question,  and 
wholly  impossible  for  any  Tribunal  to  undertake. 

The  question  points  directly  and  solely  to  the  competency  of  the 
inhabitants  of  the  United  States  who  exercise  the  liberty  to  employ. 

'Thereupon,  at  4.35  o’clock  p.m.,  the  Tribunal  adjourned  until  to-morrow, 
Friday,  12th  August  1910,  at  10  o’clock  a.m. 

2  Friday,  August  12,  1910.  The  Tribunal  met  at  10  o’clock  a.m. 
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It  is  a  question  of  the  employer’s  right,  and  it  points  to  inhabitancy 
or  non-inhabitancy  of  the  employe  as  the  sole  test  of  the  employer’s 
right  to  make  the  contract  of  employment,  nothing  else.  Have 
I,  an  inhabitant  of  the  United  States,  purposing  to  exercise  the 
treaty  right,  the  right  to  make  a  contract  of  employment  with  a 
person  who  is  not  an  inhabitant  of  the  United  States?  That  is 
the  question. 

Upon  the  other  side,  a  multitude  of  quite  different  questions 
might  arise,  regarding  the  right  of  this,  that,  or  the  other,  or  any 
number  of  persons  to  accept  employment.  Those  questions  must 
be  resolved  not  by  treaty  between  Great  Britain  and  the  United 
States,  but  by  those  laws  which  govern  the  persons  who  are 
contemplating  acceptance  of  the  employment.  If  a  Frenchman  is 
offered  employment  by  an  inhabitant  of  the  United  States  for  the 
purpose  of  this  industry,  he  must  regulate  his  conduct  by  the  laws 
of  his  country.  If  a  British  subject  is  offered  employment,  he  must 
regulate  his  conduct  by  the  laws  of  his  country,  and  so  through 
the  whole  range  of  non-inhabitants.  The  two  questions  are  quite 
distinct.  The  question  of  what  right  we,  of  the  United  States, 
have  under  this  treaty  to  employ  non-inhabitants,  and  the  infinite 
number  of  possible  questions  which  there  may  be  as  to  the  right 
of  other  people  of  the  earth  under  their  laws  to  accept  such  an 
employment. 

There  is  a  rather  leading  case  in  the  United  States,  which  Mr. 
Justice  Gray  will  recall,  the  Terre  Haute  Railroad  case,  which 
illustrates  this.  Two  railroad  companies  had  made  a  contract  of 
lease.  The  question  as  to  the  validity  of  the  lease  went  up  to  the 
Supreme  Court  of  the  United  States,  and  the  Supreme  Court  held 
that  one  of  those  companies  had,  under  its  charter,  corporate 
power  to  make  such  a  contract.  It  held,  however,  that  the  other 
of  the  companies  had  not  under  its  charter  the  corporate  right 
to  make  such  a  contract,  and  declared  it  invalid.  There  were  two 
quite  separate  and  distinct  questions,  which  illustrate  this  question 
here  —  the  two  entirely  separate  and  distinct  classes  of  question 
which  may  arise  regarding  the  making  of  a  contract  of  employment 
by  an  inhabitant  of  the  United  States  with  a  non-inhabitant  in 
respect  of  taking  part  in  this  fishing  industry.  This  question 
relates  solely  to  the  right  under  the  treaty  of  the  inhabitants  of 
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the  United  States  to  make  a  contract  with  one  who  is  not  an 
inhabitant. 

The  President:  If  you  please,  Mr.  Senator  Root,  what  was 
the  consequence  of  this  decision?  Was  the  right  of  one  of  these 
companies  limited  by  the  absence  of  the  right  of  the  other  com¬ 
pany  or  was  the  absence  of  the  right  of  one  of  these  companies 
supplemented  by  the  right  of  the  other? 

Senator  Root:  In  the  contract  the  two  rights  must  necessarily 
exist  to  support  the  contract.  * 

The  President:  Yes. 

Senator  Root:  The  right  of  the  company  which  was  acting 
within  its  corporate  power  was  full  and  complete.  „ 

The  President:  Yes;  but  could  it  exercise  its  right  in  relation 
to  the  other  company  whose  right  was  defective  ? 

Senator  Root:  No. 

The  President :  No;  it  could  not. 

Senator  Root:  Not  in  relation  to  the  other  company,  but  not 
through  any  defect  of  its  right. 

The  President:  Not  through  the  defect  of  its  right,  but  through 
the  defect  of  the  right  of  the  other. 

Senator  Root:  It  could  not  make  a  contract  with  the  other 
company  any  more  than  it  could  make  a  contract  with  a  person 
under  the  lawful  age  of  contracting,  or  anyone  not  sui  juris.  The 
defect,  however,  was  not  a  defect  of  the  right.  No  invalidity  was 
imported  into  the  right  of  the  company  which  was  keeping  within 
its  corporate  powers. 

The  practical  bearing  of  this  question:  It  is  a  mistake  to  suppose 
that  it  relates  practically  to  any  prohibition  upon  the  citizens  of 
Newfoundland.  There  is  no  such  prohibition.  It  is  true  that  in 
the  recent  correspondence  Sir  Edward  Grey  made  an  observation 
to  the  effect  that  he  did  not  suppose  that  the  United  States  would 
contend  that  it  had  a  right  to  withdraw  the  citizens  of  Newfound¬ 
land  from  obedience  to  their  own  laws.  That  was  not  answered. 
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There  was  no  occasion  to  answer  it,  because  no  such  situation  arose, 
No  such  situation  existed,  and  none  has  ever  existed.  Newfound¬ 
land  never  has  prohibited  her  citizens  as  Newfoundlanders  from 
taking  employment  upon  vessels  of  the  United  States.  It  is  curious 
that  the  one  thing  that  our  friends  upon  the  other  side  say  the  Tri¬ 
bunal  ought  to  decide  as  incident  to  the  decision  of  this  Question  2 
is  the  one  thing  that  never  has  arisen  to  be  decided. 

Newfoundland  has  done  these  things:  In  the  first  place  (British 
Appendix,  pp.  757  and  758,  American  Appendix,  pp.  197  and  199) 
she  has  forbidden  any  person  whatever,  of  whatever  nationality 
or  race,  to  engage  in  the  crew  of  any  foreign  fishing  vessels  in  the 
waters  of  Newfoundland;  and  on  p.  197  of  the  American  Appendix, 
towards  the  latter  part  of  the  first  article,  will  be  found  the  provisions 
to  which  I  specifically  refer.  You  see  that  does  not  apply  to  New¬ 
foundlanders  specifically.  If  any  person  is  engaged  within  that 
jurisdiction,  the  vessel  is  forfeited;  and  that  really  was  the  pivot 
upon  which  the  subject  revolved.  The  United  States  vessels  had 
been  in  the  habit  of  supplementing  their  crews  in  order  to  enable 
them  to  take  their  fish  more  expeditiously.  They  had  been  in  the 
habit  of  supplementing  the  crews  by  picking  up  men  from  Nova 
Scotia.  North  Sydney  was  the  great  shipping  place.  They  also 
employed  these  men  up  on  the  Newfoundland  coast.  This  statute 
forbade  the  shipment  on  the  Newfoundland  coast,  in  Newfound¬ 
land  waters,  of  anybody,  it  made  no  difference  who,  and  that 
forced  the  United  States  vessels  back  to  these  ports  in  Nova 
Scotia  to  supplement  their  crews.  That  was,  of  course,  much 
less  expensive  than  to  bring  people  clear  up  from  the  Massa¬ 
chusetts  coast,  and  pay  them  and  feed  them  during  the  long 
voyage  up  and  back.  Then  Newfoundland  put  in  a  provision  for¬ 
bidding  any  Newfoundlander  to  leave  the  colony  for  the  purpose 
of  engaging  in  foreign  fishing  vessels,  “which  are  fishing  or  intend 
to  fish  in  the  waters  of  the  colony.”  That  is  the  seventh  article  of 
the  Act  of  1906.  That  was  to  prevent  their  going  over  to  North 
Sydney  and  forming  a  part  of  the  material  from  which  the  supple¬ 
ment  to  the  crews  was  obtained.  Still  there  was  no  prohibition 
against  the  Newfoundlander  shipping  in  an  American  crew.  There 
was  the  specific  prohibition  against  his  leaving  the  colony  for  the 
purpose  of  doing  it.  Any  Newfoundlander  who  had  left  the  colony 
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for  any  other  purpose  was  entirely  at  liberty  to  do  it;  but  for 
the  fact  that  he  would  run  against  another  provision,  which  was 
not  directed  against  Newfoundlanders,  but  against  British  subjects 
generally. 

Judge  Gray:  I  beg  pardon,  Mr.  Root;  would  you  mind  repeat¬ 
ing  that?  I  did  not  catch  it. 

Senator  Root:  I  say  any  Newfoundlander  was  at  liberty  to 
ship  in  an  American  crew  unless  he  had  left  the  colony  for  the 
express  purpose  of  doing  it;  but  for  the  fact  that  he  would  run 
against  another  provision  of  law  which  was  directed  against  British 
subjects  generally.  That  is  Article  6  of  the  Act  of  1906: 

“No  person,  being  a  British  subject,  shall  fish  in,  from  or  for  a  foreign 
vessel  in  the  waters  of  this  Colony.”  <? 

That  it  is  not  a  prohibition  against  Newfoundlanders.  It  is  a 
prohibition  against  all  British  subjects. 

Judge  Gray:  Then  Question  2  would  seem  to  have  been  framed 
with  reference  to  the  provisions  of  sections  5  and  6  specially  ? 

Senator  Root:  No;  it  was  framed  for  the  purpose  of  meeting 
a  fundamental  question,  the  decision  of  which  would  be  beneficial 
in  dealing  wdth  all  these  various  provisions.  Article  6,  you  see, 
relates  to  a  general  prohibition  against  British  fisheries. 

Judge  Gray:  But  not  Article  5? 

Senator  Root:  Article  5  relates  to  a  general  prohibition  against 
aliens;  that  is,  aliens  to  Newfoundland,  aliens  from  the  Newfound¬ 
land  point  of  view.  That  would  take  in  all  Germans,  Dutch, 
French,  Portuguese,  Italians  —  everybody  in  the  world  except 
Americans  and  British  subjects;  and  the  provision  of  Article  6 
covers  British  subjects;  and  the  provision  to  which  I  referred  before, 
relating  solely  to  the  waters  of  Newfoundland,  to  shipment  in  the 
waters  of  Newfoundland,  covers  all  the  world  —  everybody. 

The  only  way  in  which  Newfoundlanders  are  involved  in  these, 
apart  from  that  specific  provision  against  leaving  the  country  for 
the  purpose,  is  by  being  included  in  the  general  category  “  British 
subjects.” 

In  dealing  with  all  these  various  provisions,  and  in  dealing  with 
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any  number  of  future  provisions  which  the  ingenuity  of  Newfound¬ 
land  legislation  might  devise,  and  which  it  would  be  impossible  to 
forecast,  it  was  manifest,  as  a  preliminary  to  an  intelligent  discus¬ 
sion,  that  we  must  ascertain  whether,  quite  independently  of  all 
these  laws,  under  the  treaty  the  United  States  vessel  owner  was 
at  liberty  to  employ  anybody  who  was  not  an  inhabitant  of  the 
United  States;  because  if  he  is  not  at  liberty  to  employ  anybody  who 
is  not  an  inhabitant  of  the  United  States,  then  we  cannot  object 
to  any  of  these  things.  We  cannot  discuss  them.  That  lies  at  the 
threshold  of  the  discussion  of  any  of  these  statutes.  We  cannot 
call  Great  Britain  to  account  for  making  a  statute  prohibiting 
British  subjects  from  going  into  our  crews,  or  fishing  from  our 
ships,  unless  the  treaty  right  includes  employing  non-inhabitants. 
We  cannot  call  her  to  account  for  prohibiting  Germans  and  French 
and  Dutch  from  fishing  from  our  ships  unless,  under  the  treaty, 
we  can  employ  non-inhabitants.  If,  under  the  treaty,  we  cannot 
employ  a  non-inhabitant,  we  are  cut  off  from  discussing  any  of 
these  questions.  And  therefore  we  have  put  here  this  preliminary 
question,  asking  you  to  decide  it  for  us,  and  all  these  other  questions 
we  shall  have  to  take  care  of,  and  there  will  be  no  serious  difficulty 
about  taking  care  of  them,  when  we  come  to  consider  them  with 
Great  Britain  in  the  light  of  whatever  your  award  may  be  upon  the 
question  that  is  now  asked  here.  And  if  there  is  any  danger  that 
your  answer  to  this  question  may  conclude  either  country  upon  any 
one  of  these  other  questions,  this  other  great  and  indefinite  range  of 
possible  questions  relating  to  the  effect  of  statutes  and  the  right  of 
people  to  accept  employment,  why  it  is  perfectly  simple,  and  the 
only  practical  way  is  to  say  that  your  award  upon  this  question 
does  not  pass  upon  the  effect  of  any  statutes  regarding  the  sub¬ 
jects  of  any  country.  That,  certainly,  is  a  much  more  practical 
way  of  disposing  of  the  subject  than  it  is  to  try  to  decide  all  these 
questions,  the  material  for  deciding  which  is  not  before  you,  and 
the  reasons  for  deciding  which  one  way  or  another  have  not  been 
argued  before  you. 

Let  us  pass  to  the  question  as  we  take  it  to  be. 

Sir  Charles  Fitzpatrick:  Before  you  leave  that,  may  I  ask 
you  a  question?  I  understand  you  to  say  that  it  was  not  the 
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intention  to  submit  that  aspect  of  the  question,  that  is  to  say,  the 
aspect  with  reference  to  the  engagement  of  Newfoundland  fisher¬ 
men,  to  this  Tribunal  ? 

Senator  Root:  Yes. 

Sir  Charles  Fitzpatrick:  May  I  ask  you,  in  the  light  of  that 
statement,  to  refer  to  Mr.  Whitelaw  Reid’s  letter,  on  p.  506  of 
the  British  Appendix,  with  respect  to  the  modus  vivendi,  second 
paragraph : 

“My  government  understand  by  this  that  the  use  of  purse  seines  by 
American  fishermen  is  not  to  be  interfered  with,  and  the  shipment  of  New¬ 
foundlanders  by  American  fishermen  outside  the  three-mile  limit  is  not  to 
be  made  the  basis  of  interference  or  to  be  penalized.” 

Then,  again,  on  p.  509,  in  a  letter  of  the  12th  July,  1907,  he 
says: 

'“Without  dwelling  on  minor  points,  on  which  we  would  certainly  make 
every  effort  to  meet  your  views,  I  may  briefly  say  that  in  our  opinion,  sus¬ 
tained  by  the  observations  of  those  best  qualified  to  judge,  the  surrender  of 
the  right  to  hire  local  fishermen,  who  eagerly  seek  to  have  us  employ  them, 
and  the  surrender  at  the  same  time  of  the  use  of  purse  seines  and  of  fishing 
on  Sunday  would,  under  existing  circumstances,  render  the  Treaty  stipulation 
worthless  to  us.” 

Do  you  think  that  these  paragraphs  have  any  bearing  upon 
your  submission? 

Senator  Root:  I  think  they  are  very  relevant  indeed.  They 
relate,  however,  to  this  statute  to  which  I  have  referred,  which 
forbade  Newfoundlanders  to  go  out  of  the  jurisdiction  for  the 
purpose  of  engaging  — - 

Sir  Charles  Fitzpatrick:  I  do  not  think  my  reference  is  quite 
sufficiently  completed,  perhaps. 

The  first  letter  of  the  6th  October,  1906,  refers  to  the  Foreign 
Fishing  Vessels  Act,  1906,  which  contains  the  provision  that  New¬ 
foundlanders  shall  not  fish  in  or  from  an  American  fishing-boat. 

Senator  Root:  That  Newfoundlanders  shall  not? 

Sir  Charles  Fitzpatrick:  Yes;  that  British  subjects  shall  not. 

Senator  Root:  Oh!  British  subjects. 
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Sir  Charles  Fitzpatrick:  They  are  Newfoundlanders.  New¬ 
foundlanders  are  British  subjects. 

Senator  Root:  Newfoundlanders  are  British  subjects,  but  — 

Judge  Gray:  But  all  British  subjects  are  not  Newfoundlanders. 

Senator  Root:  No.  You  will  see  this  first  reference  is  a  refer¬ 
ence  to  the  violations  of  the  statute  prohibiting  Newfoundlanders 
to  leave  the  jurisdiction  for  the  purpose  of  engaging  in  fishing. 
These  fishermen  were  dependent  upon  the  prosecution  of  this 
American  fishing  enterprise  for  their  livelihood;  and  they  were 
cut  off  from  engaging,  within  the  territorial  jurisdiction,  in  common 
with  everybody  else  in  the  world;  and  accordingly  they  rowed  out, 
by  the  hundreds,  in  boats,  across  the  3-mile  limit,  to  engage  with 
the  American  fishermen  outside  of  the  jurisdiction.  Then  this 
statute  is  put  in,  penalizing  their  going  out  for  the  purpose  of  making 
that  engagement.  That  is  what  this  refers  to.  And  the  second 
reference  — 

Sir  Charles  Fitzpatrick:  So  that,  in  your  construction,  in 
that  letter  it  is  asked  that  the  Foreign  Fishing  Vessels  Act  should 
be  suspended  for  the  protection  of  Newfoundlanders,  and  not  for 
the  protection  of  American  fishermen. 

Senator  Root:  It  is  to  be  suspended,  certainly,  for  the  advan¬ 
tage  of  American  fishermen.  It  was  to  relieve  American  fishermen 
from  the  very  great  disadvantage  which  was  imposed  upon  them  by 
the  fact  that  the  men  whom  they  wanted  to  employ  would  be 
punished  if  they  accepted  employment  within  the  jurisdiction  of 
their  country,  and  would  be  punished  if  they  left  the  country  for 
the  purpose  of  accepting  such  employment. 

The  President:  Was  it  understood,  Mr.  Root,  by  both  parties, 
that  Question  2,  as  it  is  now  framed,  excluded  the  consideration  of 
the  right  of  Americans  to  employ  Newfoundlanders  in  their  fishing 
industry,  and  of  the  right  of  Newfoundland  to  prohibit  Newfound¬ 
landers  to  enter  that  service  ? 

Senator  Root:  I  would  not  say  so.  I  think  the  understand¬ 
ing  of  the  question  —  I  am  a  little  embarrassed  in  answering  this, 
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because  I  cannot  answer  it  as  counsel.  My  own  past  relation  to  it 
is  such  that  I,  perhaps,  ought  to  have  Mr.  Bryce  here  to  join  with 
me  in  answering  it;  but  I  will  go  so  far  as  this:  That  I  do  not 
think  it  entered  into  the  mind  of  anyone  that  the  answer  to  this 
question  disposed  of  any  question  relating  to  the  acceptance  of 
employment  by  Newfoundlanders  or  by  British  subjects,  or  by 
people  of  any  other  nation  dependent  upon  the  statute  of  any  other 
countries;  that  it  related  solely  to  the  competency  of  the  American 
making  his  side  of  the  contract  under  the  treaty. 

Sir  Charles  Fitzpatrick:  What  would  be  the  meaning  of  the 
words  used  by  Mr.  Reid  in  his  letter  of  the  12th  July,  1907,  “that 
the  surrender  of  the  right  to  hire  local  fishermen  .  .  .  would, 
under  existing  circumstances,  render  the  treaty  stipulation  worth¬ 
less  to  us” ? 

On  the  face  of  that  letter,  does  it  not  rather  imply  an  intention 
to  make  that  a  condition  of  the  reference  ? 

Senator  Root:  Will  your  Honor  give  me  the  page? 

Sir  Charles  Fitzpatrick:  Page  509  of  the  British  Appendix. 
In  the  very  next  paragraph  he  goes  on  to  say : 

“My  government  holds  this  opinion  so  strongly  that  the  task  of  recon¬ 
ciling  it  with  the  positions  maintained  in  your  letter  of  June  20th  seems 
hopeless.” 

Senator  Root:  May  I  call  your  attention  to  another  feature 
of  the  fourth  paragraph?  What  Mr.  Reid  says  is: 

“  in  our  opinion,  sustained  by  the  observations  of  those  best  qualified  to 
judge,  the  surrender  of  the  right  to  hire  local  fishermen,  who  eagerly  seek 
to  have  us  employ  them,  and  the  surrender  at  the  same  time  of  the  use  of 
purse  seines  and  of  fishing  on  Sunday  would,  under  existing  circumstances, 
render  the  Treaty  stipulation  worthless  to  us.” 

Sir  Charles  Fitzpatrick:  He  put  the  three  things  together 
there. 

Senator  Root:  The  prohibition  against  the  use  of  that  kind 
of  implement  which  was  appropriate  to  the  vessel  fishery,  and  could 
be  used  by  the  crews  without  having  a  great  number  of  supplemen¬ 
tary  men;  and,  at  the  same  time,  the  prohibition  of  the  employment 
of  these  supplementary  local  fishermen,  whether  Newfoundlanders 
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or  not,  amounted  to  a  foreclosing  of  them  from  the  profitable  exer¬ 
cise  of  that  industry.  But  that  does  not  import  into  this  Question 
2  any  questions  regarding  any  of  the  obstacles  that  had  been  intro¬ 
duced  to  prevent  local  fishermen  from  engaging  with  us. 

As  to  that  part  of  the  question  which  both  sides  agree  is  here: 
Whether  it  is  competent  under  the  treaty  for  an  American  prosecu¬ 
ting  this  fishing  enterprise  to  employ  and  send  to  the  waters  of  the 
treaty  coasts  as  parts  of  the  fishing  crew  persons  who  are  not  inhabi¬ 
tants  of  the  United  States;  and  laying  entirely  aside,  not  under¬ 
taking  to  consider,  whether  the  persons  are  unwilling  or  unable  to 
accept  the  employment,  but  assuming  a  willing  and  a  competent 
contractor  on  the  other  side,  is  the  American  owner  of  the  fishing 
enterprise  competent  under  the  treaty  to  make  the  contract  on 
his  side? 

Sir  Charles  Fitzpatrick:  Perhaps  you  will  allow  me  to  say 
there  would  be  no  personal  disqualification,  except  the  fact  that 
he  is  not  an  inhabitant. 

Senator  Root:  Exactly;  there  would  be  no  personal  disquali¬ 
fication,  except  the  fact  that  he  is  not  an  inhabitant  —  that  being 
a  qualification  arising  or  not  arising  under  the  treaty. 

* 

Sir  Charles  Fitzpatrick:  Under  the  treaty. 

Senator  Root:  And  therefore  something  going  to  the  em¬ 
ployer’s  right. 

We  are  all  agreed  that  this  is  an  industrial  enterprise,  I  think. 
There  certainly  cannot  be  any  question  about  it,  in  view  of  that 
fundamental  British  statute  of  1699  (British  Case  Appendix,  p. 
525),  which  opens  its  provisions  by  reciting: 

“Whereas  the  trade  of  and  fishing  at  Newfoundland  is  a  beneficial  trade 
to  this  kingdom,  not  only  in  the  employing  great  numbers  of  seamen  and 
ships,  and  exporting  and  consuming  great  quantities  of  provisions  and  manu¬ 
factures  of  this  realm,  whereby  many  tradesmen  and  poor  artificers  are  kept 
at  work,  but  also  in  bringing  into  this  nation,  by  returns  of  the  effects  of  the 
said  fishery  from  other  countries,  great  quantities  of  wine,  oil,  plate,  iron, 
wool,  and  sundry  other  useful  commodities,  to  the  increase  of  His  Majesty’s 
revenue,  and  the  encouragement  of  trade  and  navigation;  Be  it  enacted  by 
the  King’s  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 


ARGUMENT  OF  MR.  ROOT 


337 


assembled,  and  by  the  authority  of  the  same,  That  from  henceforth  it  shall 
and  may  be  lawful  for  all  His  Majesty’s  subjects  residing  within  this  his  realm 
of  England,  or  the  dominions  thereunto  belonging,  trading  or  that  shall  trade 
to  Newfoundland,  and  the  seas,  rivers,  lakes,  creeks,  harbors  in  or  about 
Newfoundland,  or  any  of  the  islands  adjoining  or  adjacent  thereunto,  to  have, 
use,  and  enjoy  the  free  trade  and  traffic,  and  art  of  merchandise  and  fishery, 
to  and  from  Newfoundland,”  etc. 

There  is  an  industrial  enterprise  vastly  important  to  the  country, 
to  the  nation,  which  is  authorizing  its  subjects  to  engage  in  it. 

In  the  second  place,  it  appears  beyond  dispute  that  it  was  the 
universal  custom  to  employ  aliens  as  well  as  citizens  of  the  country 
in  which  the  vessel  was  owned  in  such  enterprises.  That  cannot 
well  be  disputed,  in  view  of  the  other  British  statutes  which  are 
here.  For  example,  the  British  statute  of  1663,  which  is  in  the 
British  Counter-Case  Appendix,  at  p.  213,  and  which  provides,  in 
Article  16: 

“And  for  the  Encouragement  of  the  Herring  and  North-Sea  Island,  and 
Westmoney  Fisheries,  (2)  be  it  enacted,  and  it  is  hereby  enacted  by  the  Author¬ 
ity  aforesaid,  That  from  and  after  the  first  Day  of  August  which  shall  be  in 
the  Year  of  our  Lord  one  thousand  six  hundred  sixty  and  four,  no  Fresh  Her¬ 
ring,  Fresh  Cod  or  Haddock,  Coal-fish  or  Gull-fish,  shall  be  imported  into 
England,  Wales,  or  the  Town  of  Berwick,  but  in  English-built  Ships  or  Vessels, 
or  in  Ships  or  Vessels  bona-fide  belonging  to  England,  Wajes,  or  the  Town  of 
Berwick,  and  having  such  Certificate  thereof  as  is  above-said,  and  whereof 
the  Master  and  three  Fourths  at  the  least  of  the  Mariners  are  English,  and 
which  hath  been  fished,  caught  and  taken  in  such  Ships  or  Vessels.” 

And  the  Act  of  1775,  in  the  British  Appendix  at  p.  543,  provides 
in  the  first  article  for  the  payment  of  bounties  to  vessels  which 

“shall  appear  by  their  register  to  be  British  built,  and  owned  by  His  Majesty’s 
subjects  residing  in  Great  Britain  or  Ireland,  or  the  islands  of  Guernsey, 
Jersey,  or  Man;  and  be  of  the  burthen  of  fifty  tons  or  upwards,  and  navigated 
with  not  less  than  fifteen  men  each,  three-fourths  of  whom,  besides  the  master, 
shall  be  His  Majesty’s  subjects.” 

You  see  the  stress  is  laid  upon  the  ownership  of  the  vessel  and 
the  construction  of  the  vessel.  It  must  be  British  built  and  owned 
by  His  Majesty’s  subjects.  But  the  crew  are  required  to  be  three- 
fourths  subjects  of  His  Majesty;  of  course,  permitting  one-fourth 
not  to  be,  and  showing  quite  clearly  the  custom  which  made  it 
necessary  to  put  such  a  restriction  upon  them,  the  custom  which 
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might  have  made  a  far  greater  proportion  of  the  crew  composed  of 
aliens  to  Great  Britain  but  for  the  restriction. 

The  Attorney-General  quite  frankly  concedes  the  custom,  and 
he  says  they  have  to  do  it;  that  the  conditions  of  the  British  marine 
all  over  the  world  make  it  necessary.  They  have  to  employ 
Lascars  and  so  on.  That  but  sustains  our  position.  Of  course 
there  are  reasons;  there  are  always  reasons;  there  were  reasons 
here  that  must  have  been  in  the  contemplation  of  the  people  who 
made  the  treaty  of  1783  and  those  who  made  the  treaty  of  1818, 
that  this  kind  of  an  enterprise,  pursued  and  carried  on  by  means  of 
vessels  fitted  out  and  sent  from  a  great  distance  would  be  carried 
on  through  the  employment  not  merely  of  natives  of  the  country 
from  which  the  vessels  came,  but  the  employment  of  crews  in  the 
ordinary  way,  which  took  in  these  sailors  who  are  floating  all  over 
the  world,  and  the  men  who  can  be  collected  in  the  port  from  which 
the  vessel  comes  and  the  ports  at  which  the  vessel  touches.  The 
ordinary,  universal  usage  must  be  supposed  to  have  been  in  the 
minds  of  the  parties  making  the  conventions,  and  the  terms  of 
the  conventions  must  be  read  with  reference  to  the  existence  of  such 
a  usage.  Indeed,  there  is  quite  a  distinct  admission  by  Sir  Edward 
Grey  that,  so  far  as  crews  are  concerned,  it  is  not  contended  by  Great 
Britain  that  the  crews  of  the  vessels  may  not  be  partly  aliens.  But 
they  make  the  distinction  that  a  man  shall  not  pull  a  fish  out  of  the 
water,  and  shall  not  take  hold  of  a  net.  There  is  no  basis  for  the 
distinction.  These  industrial  enterprises  were  carried  on  by 
the  servants  who  were  partly  English  and  partly  aliens.  As  my 
learned  friend  the  Attorney-General  says  [p.  1058,  supra]: 

“We  do  not  forbid  the  employment  of  foreigners,  because  that  would  be 
in  particular  cases  to  handicap  an  industry.” 

He  thinks  Newfoundland  may  employ  foreigners. 

The  Attorney-General:  I  hope  my  learned  friend  will  not 
put  that  as  a  statement  of  mine.  I  said  we  did  not  forbid  the 
employment  of  foreigners,  but  I  was  speaking  of  the  commerce  of 
Great  Britain  generally.  I  distinguished  between  these  statutes 
that  dealt  with  our  general  commerce  and  statutes  which,  like  those 
referring  to  Newfoundland,  are  dealing  with  a  particular  trade,  in 
which  only  a  particular  class  of  foreigners  is  entitled  to  be  engaged. 
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The  learned  Senator  is  putting  what  he  calls  my  admission  to  a 
purpose  to  which  I  never  applied  it.  I  drew  a  distinction  between 
the  general  trade  of  shipping  over  the  whole  world  and  the  particular 
industrial  right  exercised  in  this  particular  part  of  the  world,  which 
is  not  an  industry  at  all,  but  a  mere  right  in  an  industry. 

Senator  Root:  I  quite  agree  with  the  Attorney-General  in 
the  limitation  which  he  has  stated.  I  am  talking  about  the  same 
thing  he  was  talking  about.  I  am  talking  about  the  general  right 
of  employment.  I  shall  speak  hereafter  as  to  the  question  whether 
there  is  any  particular  ground  of  exception  from  that  general  right. 
I  hope  the  Attorney-General  will  realize  that  I  was  not  intending  to 
impute  to  him  any  observation  regarding  this  particular  instance. 
I  was  establishing  the  existence  of  the  general  practice  of  employing 
foreigners. 

The  Attorney-General  says  [p.  1058,  supra]: 

“He  (Mr.  Elder)  wants  to  show,  of  course,  that  in  1818,  when  there  is  a 
right  given  to  take  fish,  that  according  to  the  custom  of  that  time  that  right 
was  exercised,  not  by  Britons  for  themselves  alone,  but  by  Britons  employing 
foreigners.  Well,  he  does  not  show  it.  He  does  show  this,  that  according 
to  the  law  in  Asia  and  in  Africa  and  in  different  parts  of  the  world,  Britons 
were  allowed  to  employ  on  their  ships  a  certain  proportion  of  foreigners.” 

That  is  the  proposition  to  which  I  refer.  And  he  says: 

“I  am  afraid,  in  those  days,  when  maritime  troubles  or  naval  wars  came  on, 
we  were  not  very  particular  about  the  nationality  of  those  whom  we  impressed, 
but  still  we  did  not  want  those,  of  course,  who  could  not  be  trusted  to  fight 
in  our  interests,  so  we  did  not  discourage  the  system  of  foreign  seamen  in 
England,  if  it  was  found  convenient  for  their  employment.  So  that  you  see 
here  where  we  say  three-fourths  of  them  must  be  British  subjects,  we  did 
not  say  the  other  fourth  may  be  foreigners.  We  do  not  forbid  the  employ¬ 
ment  of  foreigners,  because  that  would  be  in  particular  cases  to  handicap 
an  industry.  But,  we  say  each  vessel  must  be  fitted  out  at  a  British  port, 
and  you  are  not  likely  at  a  British  port  to  get  any  foreigners,  except  those 
who  are  inhabitants  or  domiciled  in  England.” 

I  make  this  observation  upon  that:  that  we  have  just  as  much 
right  to  say  that  you  cannot  take  this  industry  out  of  the  general 
and  universal  practice  and  make  it  an  exception  for  the  purpose  of 
handicapping  it,  as  the  Attorney-General  has  to  explain  that  they 
do  not  prohibit  the  employment  of  foreigners  in  other  particular 
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cases  because  that  would  be  to  handicap  an  industry.  It  is  very 
well  to  refrain  from  handicapping  British  industries  by  not  making 
it  an  exception  to  the  general  rule.  But  we  object  to  their  handi¬ 
capping  our  industry  by  making  it  an  exception  to  the  general 
rule. 

The  next  proposition  is  that,  in  the  conduct  of  an  enterprise  for 
profit,  servants  and  agents  may  be  employed  to  act  with  and  for 
the  proprietors,  owners  of  the  enterprise.  That  is  the  lesson  taught 
by  this  statute  of  1699,  which  is  at  p.  525  of  the  British  Case  Appen¬ 
dix,  and  which  provides  in  the  first  article  that  it  may  be  lawful 

“for  all  His  Majesty’s  subjects  residing  within  this  his  realm  of  England,  or 
the  dominions  thereunto  belonging,  trading  or  that  shall  trade  to  Newfound¬ 
land,  and  the  seas,  rivers,  lakes,  creeks,  harbors  in  or  about  Newfoundland, 
or  any  of  the  islands  adjoining  or  adjacent  thereunto,  to  have,  use,  and  enjoy 
the  free  trade  and  traffic,  and  art  of  merchandise  and  fishery,  to  and  from 
Newfoundland,  and  peaceably  to  have,  use,  and  enjoy,  the  freedom  of  taking 
bait  and  fishing  in  any  of  the  rivers,  lakes,  creeks,  harbors,  or  roads,  in  or 
about  Newfoundland,  and  the  said  seas,  or  any  of  the  islands  adjacent  there¬ 
unto,  and  liberty  to  go  on  shore  on  any  part  of  Newfoundland,  or  any  of  the 
said  islands  for  the  curing,  salting,  drying,  and  husbanding  of  their  fish,  and 
for  making  of  oil  and  to  cut  down  woods  and  trees  there  for  building  and 
making  or  repairing  of  stages,  ship-rooms,  train-vats,  hurdles,  ships,  boats, 
and  other  necessaries  for  themselves  and  their  servants,  seamen,  and  fisher¬ 
men,  and  all  other  things  which  may  be  useful  or  advantageous  to  their  fishing 
trade.” 

Here  is  a  law  which  limits  the  privilege  of  fishing  in  Newfound¬ 
land  waters  “to  His  Majesty’s  subjects  residing  within  this,  His 
realm  of  England,  or  the  domains  thereunto  belonging.”  The 
right  is  limited  to  them.  The  right  is  to  be  exercised  through  the 
use  of  vessels  and  implements  which,  according  to  universal  custom, 
may  be  handled  by  servants,  seamen,  and  fishermen,  and  part  of 
whom  are  not  subjects  of  the  realm  of  England,  and  who,  therefore, 
have  themselves  no  right  under  the  treaty;  and  this  statute  makes 
express  provision  for  the  going  ashore  and  engaging  in  this  business 
of  fishery  by  servants,  seamen,  and  fishermen. 

Manifestly,  there,  the  servants,  seamen,  and  fishermen  are  now 
going  under  their  own  right.  They  are  going  under  the  right  of 
the  vessel  owner,  the  liberty  of  the  class  to  whom  the  right  is  given. 
No  rights  are  given  to  the  servants,  seamen,  and  fishermen,  and  when 
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they  are  permitted  to  engage,  as  they  are  permitted  by  this  statute, 
in  the  fishery  business,  they  are  not  exercising  any  right  of  theirs; 
they  are  acting  as  the  hand  of  the  British  subject  who  has  the  right 
to  carry  on  the  fishing  industry.  It  is  quite  independent  of  any 
right  of  their  own.  They  would  need  no  right  of  their  own.  It  is 
his  right  that  qualifies  them  to  be  there. 

A  similar  result  follows  from  the  statute  of  1775  relating  to  a 
different  kind  of  fishing  or  quasi-fishing  industry.  That  is  at 
p.  543  of  the  British  Appendix.  If  the  Tribunal  will  turn  to 
Articles  10  and  n,  on  p.  545,  the  following  will  be  observed: 

“And  it  is  hereby  further  enacted  by  the  Authority  aforesaid,  That  from 
and  after  the  first  Day  of  September,  one  thousand  seven  hundred  and  seventy- 
five,  it  shall  and  may  be  lawful  for  any  Person  or  Persons  to  import  into  this 
Kingdom  any  raw  and  undressed  Seal  Skins  taken  and  caught  by  the  Crews 
of  Vessels  belonging  to  and  fitted  out  either  from  Great  Britain,  Ireland,  or 
the  Islands  of  Guernsey,  Jersey,  or  Man  respectively,  and  whereof  the  Captain 
or  Master  and  Three-fourths  at  the  least  of  the  Mariners  are  his  Majesty’s 
Subjects,  or  by  Persons  employed  by  the  Masters  or  Owners  of  such  Vessels, 
without  paying  any  Custom,  Subsidy,  or  other  Duty,  for  the  same,  any  Law 
or  Usage  to  the  contrary  notwithstanding.” 

The  Tribunal  will  see  that  contemplates  the  employment  of 
persons  who,  themselves,  have  no  right  granted  to  them.  Then, 
Article  n  reads: 

“Provided  always,  That  nothing  in  this  Act  shall  extend,  or  be  construed 
to  extend,  to  give  Liberty  of  importing  any  such  Seal  Skins  Duty-free,  unless 
the  Captain  or  Person  having  the  Charge  or  Command  of  such  Ship  or  Vessel 
importing  the  same  shall  make  Oath  before  the  Collector  or  other  Principal 
Officer  of  the  Customs  at  the  Port  of  Importation  (who  is  hereby  authorized 
and  required  to  administer  such  Oath),  that  all  the  Skins  imported  in  such 
Ship  or  Vessel  were  really  and  bond-fide  the  Skins  of  Seals  taken  and  caught 
by  the  Crews  thereof,  or  by  Persons  employed  by  the  Master  or  Owner  of 
such  Ship  or  Vessel,  or  of  some  other  Ship  or  Vessel  qualified  as  aforesaid.” 

It  is  the  qualification  of  the  vessel,  and  the  privilege  is  given 
quite  irrespective  of  the  nationalityof  the  persons  employed,  except 
that  it  is  required  that  three-fourths  of  the  crew,  three-fourths  of  the 
mariners,  shall  be  English.  One-fourth  may  be  aliens  to  England. 
And  the  qualified  vessels,  qualified  by  having  three-fourths  of  their 
mariners  English,  and  by  belonging  to  or  being  fitted  out  in  Great 
Britain,  carry  along  with  them  the  right  of  having  the  benefits  of 
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the  Act,  though  the  taking  is  done  by  a  crew  one-fourth  of  which 
maybe  aliens,  or  done  by  anybody  who  comes  in  the  class  of  persons 
employed  by  the  master  or  owner  of  such  ship  or  vessel.  And  this 
is  a  great  fishing  statute,  this  Act  of  1775.  This  is  the  same  statute 
the  seventh  article  of  which  relieves  all  vessels  fitted  and  cleared 
out  as  fishing  ships  to  be  employed  in  the  Newfoundland  fishery 
from  any  restraint  or  regulation  with  respect  to  days  or  hours  of 
working. 

Now,  to  the  same  effect  were  these  cases  which  were  cited,  the 
Duchess  of  Norfolk  Case,  and  Wickham  vs.  Hawker,  in  7  Meason 
and  Welsby  Reports. 

There  the  question  was  regarding  a  right  granted  to  Lord  Sey¬ 
mour  in  one  Case  and  to  one  of  the  parties  in  Wickham  vs.  Hawker 
in  the  other,  a  right  granted  for  hunting  for  profit  —  whether  per¬ 
sons  who  had  not  the  right  could  come  in  and  take  part  as  servants 
of  those  who  had  the  right;  that  is,  persons  not  sailing  under  their 
own  flag,  sailing  under  the  flag  of  the  grantee  of  the  right,  but  who 
were  not  qualified  themselves  personally.  The  decisions  settled 
the  law  of  England  that  they  could. 

My  friends  on  the  other  side,  in  their  Argument,  quite  covered 
up  the  real  point  of  these  decisions,  and  the  real  point  to  which 
those  statutes  are  cited,  which  is,  that  while  the  right  is  granted  to 
one  class  of  persons  it  may  be  exercised  for  them  by  employees  who 
themselves  have  no  right  whatever,  but  who  are  coming  in  and 
acting  under  the  right  of  their  employer. 

The  President  called  attention  to  a  similar  characteristic  in  a 
Delaware  statute  or  a  Maryland  statute  which  was  referred  to  some 
time  ago.  There  was  a  prohibition  against  fishing,  except  by  citi¬ 
zens  of  the  state.  When  somebody  came  with  a  vessel  to  fish  the 
requirement  was  that  the  master  should  make  an  affidavit,  and  what 
he  had  to  swear  to  was  that  the  vessel  was  fishing  in  the  interests 
of  the  citizens  of  the  state.  He  did  not  have  to  swear  that  the  men 
who  were  doing  the  fishing  were  citizens  of  the  state,  but  that  the 
vessel  was  fishing  in  the  interest  of  the  citizens  of  the  state.  It 
carries  that  same  idea,  you  see. 

My  learned  friend,  the  Attorney-General,  has  exhibited  great 
disquietude  lest  we  should  flood  the  coasts  of  Newfoundland  with 
Orientals.  He  apprehends  that  the  United  States  fishing  vessels 
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will  stop  in  the  various  oriental  countries  that  intervene  between 
Passamaquoddy  Bay  and  Newfoundland  and  will  collect  great 
hordes  of  Mongols  and,  to  use  his  own  words,  will  inundate  the 
waters  of  Newfoundland  with  them.  He  fears  that  we  will  make 
of  the  treaty  waters  “multitudinous  seas  incarnadine”  with  China¬ 
men.  Perhaps  his  view  is  that  these  fishing  ships,  these  little  bits 
of  fifty  or  sixty,  or  one-hundred-ton  boats  may  sail  away  ten 
thousand  miles  to  the  other  side  of  the  globe  and  collect  Asiatics  to 
come  and  fish  on  the  coast  of  Newfoundland. 

I  cannot  really  think  he  was  serious  about  it,  but  sometimes, 
particularly  when  treating  of  Far-Eastern  matters,  we  are  apt  to 
fail  to  appreciate  the  true  effect  of  what  may  be  said.  Yet  I  prefer 
to  believe  that  my  learned  friend,  who  has  a  very  pretty  wit,  was 
really  playing  with  us  a  little  about  the  danger  of  inundation  by 
Orientals,  particularly  in  view  of  the  fact  that  he  contended  that  it 
was  all  right  for  the  Newfoundlanders  to  employ  them  themselves 
■ —  no  objection  to  that  seems  to  exist.  They  may  be  allowed  to 
come  ashore  and  enter  into  the  life  of  the  country  and  mingle  with 
the  people  of  the  country,  but,  when  there  is  a  possibility  of  our 
bringing  some  unfortunate  Chinese  laundryman  there  on  a  fishing 
vessel,  we  are  to  be  regarded  as  making  a  sort  of  gurry  ground  of  the 
coastal  waters  for  the  disposal  of  Mongols. 

There  is  only  one  further  subject  regarding  Question  2  that  I 
care  to  speak  of : 

Something  was  said  about  the  presentation  of  a  certificate  by 
anybody  coming  there  to  exercise  this  right,  saying  he  is  an  inhab¬ 
itant  of  the  United  States.  That  occurred  during  the  course  of  the 
discussion  by  Mr.  Elder  upon  the  kind  of  papers  which  a  vessel 
should  produce. 

I  merely  wish  to  guard  against  its  being  taken  to  apply  to  indi¬ 
viduals,  as  distinct  from  people  coming  upon  vessels,  and  exhibiting 
the  documents  of  the  vessels. 

Of  course  when  any  right,  any  general  right  is  granted  to  a 
country  to  have  its  subjects  or  citizens  or  inhabitants  have  rights 
or  privileges  in  another  country,  the  presumption  always  is  that 
any  of  the  class  specified  as  the  class  for  the  benefit  for  which  the 
right  is  granted  are  entitled  to  exercise  it.  If  there  is  to  be  a  pro¬ 
hibition  or  limitation,  why  that  must  be  stated,  and  in  the  absence 
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of  any  express  prohibition  or  limitation  upon  the  part  of  the  country 
to  which  the  class  belongs,  the  intent  of  the  grantee  of  the  right  must 
be  presumed  to  be  that  all  of  the  class  shall  exercise  it. 

I  will  pass  to  Question  3. 

“Can  the  exercise  by  the  inhabitants  of  the  United  States  of  the  liberties 
referred  to  in  the  said  article  be  subjected,  without  the  consent  of  the  United 
States,  to  the  requirements  of  entry  or  report  at  custom-houses,  or  the  pay¬ 
ment  of  light,  or  harbor,  or  other  dues,  or  to  any  other  similar  requirement, 
or  condition,  or  exaction?” 

First,  as  to  the  requirement  of  entry  or  report  at  custom-house. 
Those  are  two  very  different  things.  The  Attorney-General  was 
not  inaccurate  in  stating  that  the  paper  to  be  signed  would  not  differ 
very  much  in  one  case  from  the  paper  which  might  well  be  signed 
in  the  other  case,  but  “entry”  and  “report”  are  two  quite  distinct 
things. 

I  think  it  is  quite  appropriate  that  a  vessel  going  upon  the  treaty 
coast,  and  intending  to  claim  the  treaty  right,  should  declare  herself; 
that  if  the  place  where  she  purposes  to  exercise  the  right  is  a  place 
where  there  is  a  custom-house,  or  any  officer  qualified  to  receive 
a  report,  she  should  make  it;  or  if,  'without  interfering  with  the 
exercise  of  the  right,  passing  a  custom-house  or  a  place  where  there 
is  an  official,  she  can  make  the  report,  that  she  should  make  it. 
That  is  quite  reasonable.  I  should  take  very  kindly  to  a  class  of 
regulations  such  as  we  have  illustrated  under  the  British  Treaty 
with  France  of  1839.  If  I  remember  correctly,  there  were  a  series 
of  regulations  prepared  a  few  years  after  that  treaty.  Under  the 
North  Sea  Convention  of  1882,  and  many  other  conventions,  vessels 
are  obliged  to  carry  numbers  plainly  displayed.  You  can  see  the 
numbers  up  here  in  the  fishing  port  of  Scheveningen.  I  believe 
they  have  a  sort  of  special  flag  or  vane  that  they  carry,  something 
to  identify.  I  quite  agree  that  it  is  a  reasonable,  sensible  tiring 
that  vessels  going  to  the  coast  of  another  country  to  exercise  a  right 
under  a  treaty  should  identify  themselves  in  some  appropriate  way, 
and  indicate  in  an  appropriate  way  to  the  authorities  of  the  country 
who  they  are,  and  what  they  are,  and  what  they  are  there  for,  and 
what  the  rights  are  that  they  propose  to  exercise.  We  will  not 
quarrel  about  that.  I  do  not  think  there  is  really  much  difference 
between  the  counsel  on  the  two  sides  in  this  respect. 
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But  I  want  to  emphasize  the  distinction  between  “report”  and 
“entry,”  because  a  failure  to  observe  that  might  lead  to  unintended 
results. 

The  entry  of  a  vessel  is  the  transaction,  the  process  by  which 
a  vessel  carries  itself  and  its  merchandise  across  the  line  of  exclusion 
of  a  country  ;  quite  a  different  thing  from  a  report.  It  is  the  process 
by  which  it  acquires  a  right  to  have  the  merchandise,  the  goods  that 
it  brings,  enter  into  the  general  stock  of  merchandise  of  the  country, 
upon  payment  of  whatever  dues  and  exactions  the  laws  may  impose. 

The  laws  relating  to  entry  in  Newfoundland,  in  Canada,  all  the 
laws  all  over  the  world,  relating  to  the  entry  of  vessels,  are  designed 
to  regulate  that  process,  and  they  are  not  applicable  to  vessels  that 
do  not  go  through  the  process.  These  vessels  never  really  do  get 
into  the  country  at  all.  These  fishing  vessels  never  get  into  New¬ 
foundland.  They  never  pass  that  invisible  line  which  makes  the 
distinction  between  what  is  in  Newfoundland  and  what  is  out  of 
Newfoundland,  what  can  be  dealt  with  as  being  part  of  the 
general  stock  of  property  of  Newfoundland,  and  what  cannot  be. 
And  imposing  upon  our  fishing  vessels  the  steps  of  that  process 
is  quite  unnecessary,  quite  inappropriate,  and  might  lead  to  con¬ 
sequences  that  nobody  has  ever  contended  for  at  all.  It  is 
agreed  and  expressly  conceded  that  there  is  no  right  to  impose 
duty  upon  articles  which  may  be  upon  these  fishing  vessels.  Sub¬ 
jecting  them  to  entry  would  carry  an  implication  that  the  articles 
that  they  had  on  board,  being  carried  across  that  line,  became 
subject  to  duty.  I  especially  ask  the  attention  of  the  Tribunal 
to  guard  against  making  any  award  under  this  question  which 
might  possibly  give  rise  to  an  idea  on  the  part  of  anyone  hereafter 
that  the  process  that  has  taken  place  justifies  the  exaction  of 
duties,  and  might  lead  to  the  exaction  of  duties  upon  the  material 
or  articles  upon  these  vessels. 

Sir  Charles  Fitzpatrick  :  A  vessel  that  calls  at  a  port  for 
orders,  as  I  understand  it,  Mr.  Root,  merely  reports ;  it  makes  no 
entry  ? 

Senator  Root:  I  understand  so. 

Sir  Charles  Fitzpatrick  :  It  simply  reports  its  presence  there. 
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Senator  Root  :  Clearly  that  is  all.  We  have  here  an  illustra¬ 
tion.  Under  this  so-called  modus  with  Canada  of  1888,  the  modus 
which  has  worked  so  well  that  we  have  gone  on  under  it  for  twenty 
years  without  trouble,  provides  that  no  entry  or  clearance  shall 
be  required  of  any  fishing  vessel  which  enters  Canadian  ports  for 
shelter,  repairs,  wood,  or  water,  if  the  vessel  does  not  remain  more 
than  twenty-four  hours,  provided  they  do  not  communicate  with 
shore. 

Now,  there  is  a  practical  illustration  of  the  distinction  which 
is  made. 

The  President:  Do  I  understand  well,  Mr.  Root,  that  “re¬ 
port”  is  something  like  the  delivering  of  a  statement  for  the  identi¬ 
fication  of  the  vessel,  and  its  loading,  whereas  making  an  entry  is 
applying  for  admission  for  intercourse  ? 

Senator  Root  :  That  I  understand  to  be  the  distinction. 

Sir  Charles  Fitzpatrick:  The  President  said  report  the 
“loading.” 

The  President  :  What  she  had  on  board. 

Sir  Charles  Fitzpatrick:  Does  not  “report”  mean  merely 
reporting  the  fact  of  the  presence  of  the  ship  in  the  port,  pure  and 
simple  ? 

Senator  Root:  That  is  the  ordinary  scope  of  “report.”  I 
should  think  that  the  kind  of  report  which  ought  to  be  made  here 
would  be  to  report  the  presence  of  the  ship,  and  American  fishermen 
on  the  ship  to  exercise  the  treaty  right  under  the  treaty,  and  having 
on  board  articles  appropriate  to  the  exercise  of  the  right. 

Judge  Gray  :  And  no  other ;  to  identify  her  as  not  a  trading 
vessel. 

Senator  Root  :  Precisely.  I  do  not  want  any  inferences  to  be 
drawn,  however,  that  will  affect  Question  7. 

The  President:  And  “entry”  has  to  do  with  the  admission 
into  intercourse  on  the  land  ? 

Senator  Root:  Precisely.  You  see,  if  “entry”  means  any- 
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thing  more  than  “report,”  it  is  quite  unnecessary,  for  “report” 
does  everything  that  is  requisite. 

Now  the  second  question  under  that  head:  Can  an  American 
fishing  vessel  be  subjected,  without  the  consent  of  the  United 
States,  to  the  payment  of  light,  harbor,  or  other  dues  ? 

First  let  me  ask  your  attention  to  the  question  of  strict  right. 
What  is  the  justification  for  the  exaction  of  light  or  harbor  or  other 
similar  dues  from  any  vessel  that  comes  into  the  territorial  waters 
of  a  country  ?  What  is  the  basis  of  right  ?  There  must  be  some 
basis  of  right  creating  an  obligation,  of  course.  Civilized  countries 
do  not  take  property  away  from  aliens  who  come.  If  they  require 
aliens  to  hand  over  their  money  when  they  come  into  the  territory, 
in  these  civilized  days,  they  do  it  upon  the  theory  that  there  is  an 
obligation  on  the  part  of  the  alien,  that  he  owes  the  money,  always. 
It  must  be  so,  otherwise  we  go  back  to  the  dark  ages. 

Now,  what  is  the  basis  of  obligation  upon  which  anywhere  ever 
a  country  requires  an  alien  coming  with  his  ship  into  the  territory 
of  the  country  to  pay  money  under  the  name  of  light  dues  or  harbor 
dues?  Why,  it  can  be  only  that  the  requirement  is  a  condition 
upon  the  exercise  of  the  privilege. 

Sir  Charles  Fitzpatrick:  Not  exclusively;  the  result  of  a 
creation  of  a  convenience,  for  instance? 

Senator  Root:  But  that  is  involved.  I  mean  to  include  that. 

Sir  Charles  Fitzpatrick:  Yes. 

Senator  Root:  That  is  in  the  privilege.  The  obligation  arises 
from  the  fact  that  the  ship  has  come  there  to  enjoy  the  privilege. 
It  arises  from  the  voluntary  act  of  the  ship  coming  to  enjoy  the 
privilege.  But  when  a  ship  comes  into  the  waters  of  a  country 
other  than  its  own  to  exercise  a  liberty  that  generations  ago  was 
granted  to  its  country,  and  paid  for  by  its  country,  the  other  country 
cannot  exact  a  second  time  a  payment  for  the  enjoyment  of  the 
privilege.  That  ship  is  not  beholden  to  the  country  into  whose 
waters  it  goes  for  the  enjoyment  of  any  of  the  privileges  there.  It 
takes  the  right  to  enjoy  the  privilege  there  from  its  own  country 
under  the  right  that  its  country  long  before  acquired,  and  paid 
for,  in  the  consideration  of  the  treaty  which  granted  it.  And  you 
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cannot  predicate  any  obligation  upon  that  ship  under  those 
circumstances. 

As  Mr.  Lansing  suggested  the  other  day,  when  we  were  speaking 
of  this  subject,  it  is  as  if  one  man  were  to  grant  to  another  a  right  of 
way  over  his  land,  and  then  were  to  put  up  a  toll-gate  and  charge 
him  toll  for  passing  over  the  way;  and  do  it  upon  the  excuse  or  for 
the  alleged  reason  that  he  had  improved  the  road.  It  is  a  privilege 
of  the  man  who  has  the  right  to  pass  over  the  way  to  say  whether 
the  way  shall  be  improved  at  his  expense  or  not,  and  a  new  charge 
for  the  privilege  of  using  the  way  already  granted  cannot  be  imposed 
upon  him  without  his  consent. 

Now,  all  these  statutes  cited  by  Great  Britain  are  merely  stat¬ 
utes  which  fix,  determine,  what  the  obligation  of  vessels  coming  in 
to  exercise  the  privilege  shall  be.  They  determine  the  exaction 
that  shall  be  made.  They  are  merely  the  merchant  fixing  the  price 
of  the  goods  on  his  shelves  which  shall  be  charged  to  the  customers 
that  come  in.  They  have  no  relation  at  all  to  determining  whether 
ships  that  are  not  subject  to  any  obligation  shall  be  subjected  to  it. 
They  have  no  bearing  at  all  upon  the  question  whether  a  vessel 
coming  in  for  the  exercise  of  a  right  already  granted  to  its  country 
shall  be  required  to  pay  again  for  the  exercise  of  the  right.  They 
tell  what  the  vessel  shall  pay  if  it  is  bound  to  pay.  They  regulate 
the  exactions,  but  that  is  all  that  there  is  to  them.  Of  course  they 
are  couched  in  general  terms  because  the  legislatures  of  these  states 
and  colonies  in  passing  their  laws  and  fixing  their  light  dues,  and 
so  on,  are  not  studying  the  treaty  of  1818. 

I  have  been  considering  this  as  if  there  were  no  question  of 
discrimination.  I  do  not  think  there  is  any  strict  right  —  any 
lawful  right  to  exact  against  our  will  these  dues  from  us,  whether 
there  be  discrimination  or  not;  but,  I  have  one  observation  to  make 
upon  the  position  taken  by  my  learned  friends  on  the  other  side,  as 
to  discrimination. 

Their  view  is  that  although  the  statutes  of  Newfoundland  do 
not  impose  these  light  dues  upon  their  own  fishing  vessels,  never¬ 
theless  that  is  not  a  discrimination,  because  they  say  all  citizens 
of  Newfoundland  have  paid  taxes.  Newfoundland  is  supported, 
they  say,  by  a  system  of  indirect  taxation,  and  every  citizen  of  New¬ 
foundland  pays  his  share. 
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Now,  what  does  happen  when  light  dues  are  imposed  by  legisla¬ 
tion  ?  Why,  either  the  Legislature  making  the  law  fixes  a  scale  of 
dues  sufficient  to  pay  the  whole  expense,  or  it  apportions  the  expense 
in  a  way  which  it  deems  to  be  equitable  and  reasonable  between 
the  country  at  large  and  the  owners  of  the  ships,  so  that  that  part 
of  the  burden  shall  be  borne  by  the  country  which  is  proportionate 
to  the  benefit  the  country  gets  to  its  commerce,  its  prosperity,  and 
wealth,  and  that  part  of  the  burden  shall  be  borne  by  the  ship¬ 
owners  which  is  appropriate  to  the  special  benefit  the  shipowners 
get,  and  the  two  are  quite  distinct  things. 

Many  countries  take  the  entire  burden.  Canada,  for  example, 
takes  the  entire  burden.  She  charges  no  light  dues.  She  goes  so 
far  as  this :  that  among  the  lighthouses  along  this  rocky  coast  about 
the  Straits  of  Belleisle,  Canada,  on  Newfoundland’s  territory, 
maintains,  I  think  it  is  seven,  of  the  lighthouses  at  her  own  expense 
for  the  benefit  of  her  transatlantic  steamship  service.  There  the 
benefit  to  the  country  is  deemed  so  great  that  she  maintains  her 
own  lighthouses  without  charging  the  vessels  anything,  and  even 
maintains  lighthouses  on  the  shores  of  the  other  colony. 

Now,  when  there  is  an  apportionment  of  the  burden,  the  citizen 
of  Newfoundland  who  pays  through  this  system  of  indirect  taxation 
by  paying  a  little  higher  price  for  the  things  that  he  uses,  who  pays 
his  share  of  the  burden  that  is  covered  by  general  taxation,  is  not 
paying  any  share  of  the  other  burden  that  it  casts  specially  upon  the 
ships.  They  are  two  quite  different  things,  and  when  he  is  ex¬ 
empted  from  his  share  of  the  burden  that  ought  appropriately  to 
be  defrayed  by  the  ships,  he  is  exempted  from  something  that  is  not 
made  up  for  by  his  having  to  pay  his  share  of  the  burden  commen¬ 
surate  with  the  benefit  which  his  country  gets  and  which  he  gets 
as  a  citizen  of  the  country.  One  man  fives  in  Gloucester,  Massa¬ 
chusetts,  and  owns  a  fishing  vessel  that  comes  to  the  Newfoundland 
coast;  another  man  fives  in  St.  John’s,  Newfoundland,  and  owns 
a  fishing  vessel  that  comes  to  the  same  coast;  if  one  of  them  is 
exempted  and  the  other  is  charged,  there  is  a  discrimination  that 
is  not  made  up  by  the  fact  that  the  Newfoundland  man  has  paid 
his  share  of  the  benefit  that  his  country  gets.  The  Gloucester  man 
has  not  got  any  part  of  the  benefit,  and  therefore  he  has  paid  no 
part  of  it;  but  the  Gloucester  man  and  the  St.  John’s  man  both 
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get  a  special  benefit  for  their  vessels,  and  if  the  St.  John’s  man  is 
exempted  from  it  there  is  a  discrimination  in  his  favor  and  against 
the  Gloucester  man. 

Now,  that  leads  me  naturally  to  the  further  question,  not  of 
strict  right,  but  whether  it  is  quite  reasonable  for  us  to  insist  on 
our  right  not  to  pay  for  these  privileges.  Upon  that  the  fact  that 
the  fishing  vessels  of  Newfoundland  are  exempted  and  that  under 
this  old  British  statute  fishing  vessels  were  exempted  is  very  cogent. 
The  fact  is  that  these  little  fishing  vessels  ought  not  to  have  to  pay 
for  the  burden  created  for  the  benefit  of  commerce.  They  feel 
along  the  coasts,  they  know  the  ground,  they  have  but  little  use 
for  lighthouses,  they  have  no  use  for  port  privileges,  and  this  provi¬ 
sion  of  the  statute  of  Newfoundland  which  exempts  her  fishing 
vessels  and  coasting  vessels  is  an  expression  of  the  real  common- 
sense  of  things,  and  our  position,  quite  apart  from  the  strict, 
technical,  legal  right,  is  that  common-sense  ought  to  be  exercised 
for  our  benefit,  as  well  as  for  the  benefit  of  her  own  vessels. 

Passing  to  Question  4,  it  is  as  follows: 

“Under  the  provision  of  the  said  Article  that  the  American  fishermen 
shall  be  admitted  to  enter  certain  bays  or  harbors  for  shelter,  repairs,  wood, 
or  water,  and  for  no  other  purpose  whatever,  but  that  they  shall  be  under 
such  restrictions  as  may  be  necessary  to  prevent  their  taking,  drying,  or  curing 
fish  therein  or  in  any  other  manner  whatever  abusing  the  privileges  thereby 
reserved  to  them,  is  it  permissible  to  impose  restrictions  making  the  exercise 
of  such  privileges  conditional  upon  the  payment  of  light  or  harbor,  or  other 
dues,  or  entering  or  reporting  at  custom-houses  or  any  similar  conditions?” 

You  will  perceive  that  that  is  a  much  narrower  question.  It 
relates  solely  to  the  right,  under  the  treaty,  to  impose  such  restric¬ 
tions  as  may  be  necessary  to  prevent  the  taking,  drying,  or  curing 
of  fish,  or  in  any  other  manner  whatever  abusing  the  privileges 
reserved.  It  does  not  trench  upon  this  ground  that  I  have  been 
discussing  under  Question  3.  It  does  not  involve,  or  relate,  in  any 
manner  whatever,  to  any  general  rights  to  impose  light  or  harbor 
dues.  It  relates  solely  to  the  exercise  of  the  power  to  impose 
restrictions  necessary  to  prevent  the  taking,  drying,  or  curing  of 
fish,  or  other  abuse  of  the  privilege  of  entry. 

What  I  have  said  about  the  reasonableness  of  a  vessel  declaring 
itself,  reporting  where  there  is  somebody  to  report  to,  and  about 
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such  regulations  as  those  regarding  a  special  flag,  or  bearing  a 
number,  things  designed  to  prevent  concealment  or  evasion,  applies 
here  to  restrictions  necessary  to  prevent  drying,  taking,  and  curing 
fish,  and  to  prevent  abuse.  What  I  have  said  about  entry  applies 
also. 

Sir  Charles  Fitzpatrick:  Do  you  think  so? 

Senator  Root:  I  should  think  so. 

Sir  Charles  Fitzpatrick:  You  are  in  touch  with  the  land  here. 
You  are  constantly  going  to  and  from  your  ship  to  the  land. 

Senator  Root  :  I  quite  agree  that  special  regulations  are  appro¬ 
priate  to  govern  that  intercourse  with  the  land. 

Sir  Charles  Fitzpatrick:  Repairs  involve  a  great  deal. 

Senator  Root:  I  do  not  think  that  the  way  to  deal  with  it  is 
to  apply  these  statutes  that  are  meant  to  apply  to  an  entirely  differ¬ 
ent  thing.  It  is  like  a  man  trying  to  lend  somebody  else  his  clothes, 
and  they  do  not  fit. 

Sir  Charles  Fitzpatrick:  A  smuggler  wears  a  great  many 
different  garments. 

Senator  Root:  Quite  different  statutes  are  intended  to  deal 
with  smugglers  from  those  intended  to  deal  with  vessels  that  come 
to  the  custom-house  and  make  entry.  They  are  statutes  relating 
to  a  lawful  proceeding,  while  your  smuggling  statutes  are  quite 
different.  I  quite  agree  that  there  are  many  provisions  of  smuggling 
statutes  —  statutes  that  are  intended  to  be  side-lines,  to  prevent 
ships  from  straying  off,  from  wandering  over  the  pasture,  and  to 
make  them  come  into  the  custom-house  if  they  are  going  to  bring 
any  goods  in  —  that  furnish  illustrations  of  regulations  which  would 
be  quite  appropriate,  and  the  provision  of  the  1888  modus  in  Canada, 
which  I  have  just  referred  to,  indicates  that.  That  is  that  they 
need  not  enter  or  clear. 

Sir  Charles  Fitzpatrick:  That  is  where  they  come  in  for 
shelter.  But  my  difficulty  has  reference  to  their  conduct  when 
they  come  in  for  repairs.  Repairs  involve  close  contact  with  the 
land. 
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Senator  Root:  They  clo  not  involve  taking  anything  into  the 
country;  they  involve  getting  something  out. 

Sir  Charles  Fitzpatrick:  Not  always. 

Senator  Root:  And  they  call  for  quite  a  different  set  of  regula¬ 
tions.  At  all  events,  I  am  not  disputing  that  — 

Sir  Charles  Fitzpatrick:  There  will  be  some  different  provi¬ 
sion  required  in  this  case. 

Senator  Root:  I  quite  agree  to  that.  I  do  not  for  a  moment 
want  to  have  a  conclusion  which  will  enable  Americans  to  go  up 
there  and  really  abuse  the  privilege,  as  I  have  no  doubt  that  some¬ 
times  they  do. 

Sir  Charles  Fitzpatrick:  You  see  St.  Pierre,  Miquelon,  is 
so  convenient. 

Senator  Root:  Yes,  undoubtedly,  but  I  will  leave  the  British 
Government  to  deal  with  its  French  ally  on  that  subject. 

Now,  on  the  subject  of  light  and  harbor  dues,  these  are  no 
restrictions  at  all.  It  is  perfectly  plain  that  they  cannot  be  imposed 
under  this  question,  because  they  do  not  come  within  the  purview 
of  this  renunciation  clause.  There  is  nothing  in  requiring  a  man 
to  pay  light,  or  harbor,  or  any  other  kind  of  dues,  which  tends  in 
any  way  to  restrict  the  taking,  drying,  or  curing  of  fish,  or  to  prevent 
the  abuse  of  privileges;  unless  it  be  upon  the  theory,  which  some¬ 
times  happens  in  domestic  affairs,  that  by  taking  a  man’s  money 
away  from  him  you  may  keep  him  from  going  off  and  getting  into 
trouble.  There  is  no  other  conceivable  way  in  which  the  exaction 
of  this  money  from  the  master  of  an  American  fishing  vessel  can  be 
deemed  to  come  within  the  terms  of  the  treaty  which  provides  for 
making  him  subject  to  “such  restrictions  as  may  be  necessary  to 
prevent  their  taking,  drying,  or  curing  fish  therein,  or  in  any  other 
manner  whatever,  abusing  the  privileges  thereby  reserved  to  them.” 

I  wish  to  make  one  observation  about  both  Questions  3  and  4. 
Whatever  may  be  required  in  the  way  of  report,  declaration,  identi¬ 
fication,  or,  on  the  non-treaty  coast,  regulation  of  intercourse  with 
the  shore,  should  be,  of  course,  of  such  a  character  as  not  to  prevent 
the  exercise  of  the  treaty  right.  We  made  very  serious  objection 
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to  some  provisions  of  this  Act  of  1905  of  Newfoundland,  objections 
to  which  the  British  Government  gave  their  practical  assent.  The 
provisions  objected  to  in  form  were  directed  solely  to  the  prevention 
of  something  which,  very  likely,  they  had  a  right  to  prevent;  that 

is,  certain  trade  transactions,  the  purchase  of  fish,  or  the  purchase 
of  nets  and  implements  of  fishing  which,  I  say,  very  likely,  they 
had  a  right  to  prevent.  I  put  in  “very  likely”  because  it  might 
depend  upon  your  decision  under  Question  1,  and  I  do  not  want  to 
ignore  that.  But  those  provisions  to  which  I  refer  in  the  Act  of 
1905,  while  directed  only  to  the  prevention  of  certain  trade,  author¬ 
ized  the  local  officer  to  go  on  board  of  any  fishing  vessel,  take  it 
into  port,  take  it  away  from  the  fishing  ground,  subject  the  master 
to  examination  and  the  vessel  to  search  for  the  purpose  of  ascertain¬ 
ing  whether  he  had  on  board  any  fish,  or  fishing  gear,  the  purchase 
of  which  was  prohibited,  and  whether  he  had  purchased  any  fish 
or  fishing  gear,  and  provided  that  the  presence  of  any  fish  or  fishing 
gear  on  board  should  be  prima  facie  evidence  that  he  had  purchased 

it.  Those  provisions,  though  directed  to  the  enforcement  of  a 
statute  which  I  am  not  now  contesting  the  right  of  Newfoundland 
to  make,  were  provisions  which  plainly  interfered  with  and  pre¬ 
vented  the  exercise  of  the  fishing  right,  because  they  took  the  ship 
away  and  put  it  in  a  position  where  it  might  be  impossible  to 
prevent  it  from  being  condemned,  and  made  the  mere  presence 
upon  the  ship  of  the  very  things  which  the  ship  was  entitled  to 
have  on  board  as  a  result  of  its  fishing  enterprise,  the  imple¬ 
ments  which  it  was  entitled  to  have  to  carry  on  its  enterprise, 
a  condemnatory  fact.  Anything  of  that  kind  should  be  avoided 
in  any  provision  relating  to  the  conduct  of  these  vessels  under 
Question  3  or  Question  4. 

Sir  Charles  Fitzpatrick:  Have  you  looked  at  the  regulations 
applicable  to  the  North  Sea  fisheries? 

Senator  Root:  I  have  run  my  eye  over  them. 

Sir  Charles  Fitzpatrick:  Can  you  not  find  something  which 
there  would  be  useful  ? 

Senator  Root:  It  is  quite  probable,  and  you  will  remember 
that  there  was  not  any  real  difficulty  in  settling  upon  those  regula- 
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tions  with  Canada,  and  unless  some  disputed  question  of  the  basis 
of  right  comes  in  I  should  think  there  would  be  no  difficulty. 

Ser  Charles  Fitzpatrick:  You  see  Newfoundland  has  a  pretty 
extended  coast  line  to  look  after. 

Senator  Root:  Undoubtedly,  and  I  do  not  blame  them  for 
wanting  to  be  pretty  careful. 

Sir  Charles  Fitzpatrick:  Do  you  think  there  is  any  very 
serious  objection  to  applying  the  same  liberal  spirit  that  you  have 
manifested  in  connection  with  Questions  3  and  4  to  No.  2?  Is  there 
anything  to  be  gained  by  leaving  this  question  of  the  employment 
of  Newfoundland  fishermen  to  uncertainty? 

Senator  Root:  Sir  Charles,  my  difficulty  about  that  is  that 
when  you  come  to  pass  on  the  question  of  the  effect  of  these  statutes, 
you  have  to  consider  them  in  reference  not  to  the  question  in  No.  2 
that  may  be  a  necessary  preliminary  to  the  consideration  of  them; 
but  you  have  to  consider  them  specifically  in  reference  to  the  ques¬ 
tion  in  No.  1. 

Sir  Charles  Fitzpatrick:  I  am  presupposing  that  is  out  of 
the  way. 

Senator  Root:  We  have  not  presented  that  aspect  of  these 
statutes.  We  have  not  presented  these  statutes  at  all.  We  have 
not  presented  the  relation  between  these  statutes  and  the  principles 
that  will  be  involved  in  your  award  undoubtedly  under  Question 
No.  1.  We  have  not  argued  them,  or  put  them  in  our  Case,  or  our 
Counter-Case,  or  our  written  Argument. 

Sir  Charles  Fitzpatrick:  It  is  exactly  my  embarrassment 
that  you  have  submitted  all  the  statutes  except  the  statute  of  1906, 
so  that  that  question  might  arise  hereafter.  That  is  where  the 
difficulty  is. 

Senator  Root:  That  was  omitted  from  the  enumeration  of  the 
statutes  because  its  effect  has  been  suspended. 

Sir  Charles  Fitzpatrick:  When  it  comes  into  force  the  ques¬ 
tion  arises:  What  advantage  is  there  to  be  derived  from  keeping 
open  that  difficulty  when  we  want  to  settle  all  the  difficulties  ? 
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Senator  Root:  I  know.  It  is  merely  that  we  did  not  intend 
to  submit  any  question  arising  from  the  effect  of  these  Newfound¬ 
land  statutes  on  the  persons  at  whom  they  were  directed,  and  we 
did  not  present  the  material  for  it  in  the  Case,  in  the  Counter-Case, 
or  in  the  printed  Argument.  We  have  not  argued  it  here,  and  the 
questions  that  will  arise  when  we  have  disposed  of  this  question  of 
inhabitancy  may  be  very  serious  questions,  dependent  upon  what 
your  award  is  under  No.  r;  and  they  ought  to  be  studied,  the 
material  relevant  to  them  ought  to  be  presented  if  they  are  to  be 
decided,  and  they  ought  to  be  argued  if  they  are  to  be  decided. 
Counsel  occupy  a  little  different  position  from  the  head  of  a  Foreign 
Office  dealing  with  this  subject.  Our  warrant  here  is  only  to  pre¬ 
sent  these  questions.  We  are  here  not  to  present  new  questions, 
but  we  are  here  with  authority  only  to  make  oral  argument  before 
this  Tribunal  within  the  limits  of  the  questions  that  were  stated. 
I  think  that  perhaps  if  we  were  now  to  go  back  again  to  the  making 
of  the  special  agreement,  we  might  possibly  make  some  sort  of  an 
agreement  classifying  these  statutes,  and  submitting  an  eighth, 
or  another,  question  in  relation  to  the  effect  of  local  statutes  upon 
the  citizens  of  the  British  Empire,  of  the  locality,  and  present  it, 
with  the  material  relating  to  it,  and  argue  it.  But,  as  it  is,  our 
warrant  is  to  argue  these  questions,  and,  of  course,  the  jurisdiction 
of  the  Tribunal  is  to  decide  these  questions,  and  I  do  not  think  we 
can  go  beyond  it. 

Sir  Charles  Fitzpatrick:  When  will  the  statute  that  has  been 
suspended  because  of  this  reference  go  into  effect  ? 

Senator  Root  :  That  is  a  question  that  I  cannot  answer. 

Sir  Charles  Fitzpatrick:  You  understand  the  spirit  in  which 
I  put  these  questions  to  you  ? 

Senator  Root:  Certainly  I  do,  and  that  is  why  I  said  that 
perhaps  if  we  were  meeting  together  now  and  making  a  new  agree¬ 
ment  we  might  devise  some  form  classifying  the  various  questions 
liable  to  arise  on  the  other  side  of  the  shield  relating  to  the  effect 
upon  citizens  of  other  countries  of  the  statutes  of  their  own  countries. 
If  we  had  done  so  we  would  have  presented  a  question  relating  to  it, 


356  FISHERIES  ARBITRATION  AT  THE  HAGUE 

would  have  presented  the  material  bearing  upon  it,  and  would  have 
argued  it;  but  we  did  not. 

The  President:  Is  not  Question  2  framed  in  quite  a  general 
way,  so  that  we  are  asked  whether  the  inhabitants  of  the  United 
States  have  a  right  to  employ  as  members  of  the  fishing  crews  of 
their  vessels  every  kind  of  persons  not  inhabitants  of  the  United 
States  ? 

Senator  Root:  I  think  not.  I  think  it  is  the  right  to  employ 
any  persons. 

The  President:  It  is  persons  not  inhabitants  of  the  United 
States.  Is  not  that  to  be  understood  as  every  kind  of  persons? 
There  is  no  distinction  between  the  different  categories  of  non¬ 
inhabitants. 

Senator  Root:  I  think  the  limitation  comes  from  two  things: 
the  fact  that  the  question  relates  to  the  competency  of  the  employer 
solely,  and  to  the  existence  or  non-existence  of  the  status  of  inhab¬ 
itancy.  That  is  all  the  question  relates  to,  and  it  excludes  other 
causes  which  might  prevent  the  contemplated  employee  from 
accepting  employment  and  prevent  the  making  of  a  contract. 

Sir  Charles  Fitzpatrick:  It  would  not,  I  suppose,  be  assumed 
that  if  a  foreigner  —  without  mentioning  any  particular  nationality 
- —  were  prohibited  from  entering  the  country,  such  foreigner  could 
be  employed  by  an  inhabitant  of  the  United  States  in  connection 
with  this  industry  ? 

Senator  Root:  Well,  there  is  another  question  which  is  not 
heard. 

Sir  Charles  Fitzpatrick:  Is  it  not  impliedly  here  ?  He  would 
not  be  an  inhabitant  of  the  United  States  ? 

Senator  Root:  No;  but  it  would  not  be  Iris  non-inhabitancy 
of  the  United  States,  which  is  all  that  this  question  involves,  that 
would  prevent  his  being  taken  in.  It  would  be  the  existence  of  a 
law  that  excluded  that  particular  class  of  aliens. 

Sir  Charles  Fitzpatrick:  It  would  be  by  reason  of  some 
personal  disqualification  ? 
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Senator  Root:  Yes,  of  a  law  prohibiting  criminals  to  be  brought 
in.  I  should  not  say  that  you  are  called  upon,  in  passing  upon  this 
question,  which  specifies  the  right  of  the  employer  and  the  criterion 
of  inhabitancy,  to  pass  upon  the  question  whether  they  would  be 
entitled  to  take  habitual  criminals  in,  or  people  who  are  of  immoral 
character,  or  people  who  are  diseased,  or  people  specially  excluded 
for  any  particular  cause.  The  range  of  the  questions  is  too  vast  to 
regard  them  as  being  included  within  this  question,  which  simply 
points  to  inhabitancy  as  affecting  the  right  of  the  employer. 

The  President:  You  consider  the  question  as  if  it  were  put 
in  these  terms:  Is  non-inhabitancy  a  reason  for  preventing  the 
United  States  from  employing  certain  persons  in  their  crews  on 
fishing  vessels? 

Senator  Root:  Yes,  from  employing  such  persons. 

The  President:  Is  non-inhabitancy  a  reason  for  preventing 
them? 

Senator  Root:  Yes. 

The  President:  But  the  question  is  not  framed  in  that  way. 
It  is  framed  in  a  more  objective  way: 

“Have  the  inhabitants  of  the  United  States,  ...  a  right  to  employ  as 
members  of  the  fishing  crews  of  their  vessels  persons  not  inhabitants  ?  ” 

We  are  asked  whether  the  United  States  are  entitled  to  employ 
these  persons,  and  we  are  not  asked  whether  the  United  States  are 
prevented,  by  reason  of  non-inhabitancy,  from  employing  certain 
categories  of  persons.  It  may  be  that  the  question  has  this  meaning, 
but  it  seems  not  to  be  clearly  expressed. 

Senator  Root:  That  may  be.  Perhaps  after  ascertaining  what 
doubts  arise  upon  the  form  of  the  question  in  any  case,  a  question 
might  be  usefully  reframed  for  the  purpose  of  meeting  the  doubts. 
But  I  do  not  see  how  it  is  possible  for  you  to  decide  upon  anything 
but  the  effect  of  the  habitancy  or  non-inhabitancy  upon  "the  right 
of  the  employer,  for  that  is  all  there  is  in  the  question,  and,  as  to 
the  incidental  effect  of  the  legislation,  I  do  not  see  how  it  is  possible 
for  you  to  limit  that  by  going  on  and  deciding  a  lot  of  other  possible 
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questions,  rather  than  by  a  safeguarding  phrase  in  your  award 
showing  that  you  do  not  decide  them. 

Sir  Charles  Fitzpatrick:  But  this  question  calls  for  “yes” 
or  “no”  for  an  answer.  If  we  say  “yes,”  what  is  the  result? 

Senator  Root:  Of  course,  it  will  be  competent  for  you  to  say 
that  you  do  not  pass  upon  any  question  relating  to  the  right  of  any 
non-inhabitant  to  accept  employment. 

Sir  Charles  Fitzpatrick:  That  means  that  our  answer  “yes” 
is  not  sufficient,  but  that  it  must  be  qualified. 

Judge  Gray:  It  must  be  qualified  in  view  of  the  fact  that 
counsel  for  Great  Britain  in  this  case  distinctly  raised  that  question, 
and  we  cannot  avoid  qualifying  it  in  order  to  make  it  effective  if 
the  answer  should  be  one  way. 

Senator  Root:  If  the  answer  should  be  “no,”  then,  of  course, 
that  excludes  the  United  States  from  the  employment  of  non¬ 
inhabitants,  and  these  statutes  are  of  no  consequence  at  all. 

The  President:  But  the  difficulty  arises  if  the  answer  should 
be  “yes.” 

Dr.  Drago:  I  understood  Senator  Turner  to  say  that  in  such 
a  case  we  would  make  the  reservation  that  nothing  had  been 
decided  about  this. 

The  President:  Mr.  Root  says  the  same  thing  now. 

Senator  Root:  Yes,  my  intention  was  to  repeat  the  suggestion 
of  Senator  Turner. 

Sir  Charles  Fitzpatrick:  Yes,  but  that  would  not  meet  the 
difficulty.  If  it  is  necessary  to  make  a  reservation,  is  it  not  because 
there  is  something  more  involved  in  the  question  than  appears  on 
the  surface  of  it? 

Senator  Root:  I  should  not  say  so,  your  Honor.  I  should  say 
that  it  is  necessary  because  counsel  for  Great  Britain  have  insisted 
that  there  is  something  more  in  it,  and  it  is  reasonable  to  guard 
against  people  making  your  award  the  basis  of  dispute  and  con- 
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troversy  by  inferring  that  you  meant  to  do  something  more,  and 
did  it. 

The  President:  Perhaps  it  is  convenient  to  adjourn  now  and 
continue  at  2  o’clock.  The  Court  adjourns  until  2  o’clock.1 


The  President  :  Will  you  kindly  continue,  Mr.  Senator  Root  ? 2 

Senator  Root  :  As  to  Question  6 : 

“Have  the  inhabitants  of  the  United  States  the  liberty  under  the  said 
Article  or  otherwise  to  take  fish  in  the  bays,  harbors,  and  creeks  on  that  part 
of  the  southern  coast  of  Newfoundland  which  extends  from  Cape  Ray  to 
Rameau  Islands,  or  on  the  western  and  northern  coasts  of  Newfoundland 
from  Cape  Ray  to  Quirpon  Islands,  or  on  the  Magdalen  Islands?” 

I  wish  merely  to  point  out  the  historical  origin  of  the  use  of 
the  word  “coasts”  in  the  treaty  of  1783  to  describe  the  fishing 
right  granted  by  that  treaty  to  inhabitants  of  the  United  States. 

As  I  have  suggested  in  the  argument  upon  another  question, 
the  preliminary  articles  of  peace  agreed  upon  by  the  British  and 
American  negotiators  in  1782  were  made  subject  to  and  not  to  take 
effect  until  the  conclusion  of  the  treaty  of  peace  between  Great 
Britain  and  France,  the  ally  of  the  United  States  in  the  then  existing 
war;  the  definitive  treaties  of  peace  between  Great  Britain  and 
the  United  States  and  between  Great  Britain  and  France  were  parts 
in  effect  of  the  same  transaction,  the  treaty  between  Great  Britain 
and  the  United  States  being  limited  according  to  the  recital  of  its 
preamble  to  the  conclusion  of  the  French  treaty. 

I  have  already  pointed  out  that  both  the  treaty  of  the  3rd 
September,  1783,  with  the  United  States,  and  the  treaty  of  the  same 
day  and  forming  part  of  the  same  general  settlement  between  Great 
Britain  and  France,  treated  of  the  fishery  rights  upon  this  same 
coast;  and  the  treaty  dealing  with  those  rights  granted  to  Ameri¬ 
cans  naturally  employed  the  same  words,  the  same  forms  of 
expression,  which  were  found  in  the  pre-existing  treaty  between 

1  Thereupon,  at  12  o’clock,  the  Tribunal  took  a  recess  until  2  o’clock  p.m. 

2  Friday,  August  12,  1910,  2  p.m. 


360  FISHERIES  ARBITRATION  AT  THE  HAGUE 

Great  Britain  and  France  granting  the  same  rights  upon  the  same 
coast,  and  said  the  inhabitants  of  the  United  States  should  have 
liberty  to  take  fish  on  the  coast  of  Newfoundland,  as  that  pre-exist¬ 
ing  treaty  said  the  subjects  of  the  French  King  should  have  the 
liberty  to  take  fish  on  the  coast  of  Newfoundland,  and  the  words, 
the  form  of  expression,  must  be  deemed  to  have  the  same  meaning 
in  the  grant  of  that  right  on  that  coast  to  the  two  different  Powers 
who  were  concerned  in  that  transaction. 

While  Mr.  Turner  was  making  his  argument,  the  Court  called 
for  or  expressed  a  wish  to  have  the  proceedings  of  the  Halifax 
Commission,  and  Mr.  Turner  said  that  he  would  procure  them  for 
the  Court,  and  I  now  have  the  honor  to  hand  them  up.  Both 
sides,  of  course,  are  in  possession  of  them.  In  doing  so  I  beg  to 
call  the  attention  of  the  Tribunal  to  the  second  map  which  is  en¬ 
closed  in  this  volume  of  proceedings.  That  is  the  same  map  which 
is  referred  to  in  the  copy  of  the  proceedings  of  the  Halifax  Com¬ 
mission,  or  that  part  of  the  copy  of  the  proceedings  of  the  Halifax 
Commission  printed  in  the  American  Counter-Case  Appendix,  at 
p.  547.  In  the  next  to  the  last  paragraph  on  that  page  occurs  this 
statement: 

“A  reference  to  the  accompanying  map  will  show  that  the  coast,  the 
entire  freedom  for  which  for  fishing  purposes  has  thus  been  acquired,”  etc.,  etc. 

The  map  which  is  now  before  the  President,  in  that  volume 
which  I  have  handed  up,  is  a  copy  of  the  map  here  referred  to.  I 
ask  the  Tribunal  to  observe  that  in  that  map,  which  is  the  British 
map  used  in  the  Halifax  proceeding,  there  is  a  legend  which  states 
that  part  of  the  coast  colored  red  is  the  part  not  within  the  limits 
of  the  grant  of  1818,  but  carried  by  the  new  grant  of  1871,  while 
the  part  colored  blue  is  the  part  within  the  limits  of  the  treaty  of 
1818,  and  to  observe  that  the  blue  fine  which  marks  the  limits  of 
1818  takes  in  all  the  bays  and  harbors,  showing  that  at  that  time 
Great  Britain  quite  well  understood  that  all  the  bays  and  harbors 
that  were  included  within  that  blue  fine  were  within  the  grant  of 
1818. 

We  have  a  provision  in  the  New  York  code  of  procedure,  a  code 
prepared  by  Mr.  David  Dudley  Field,  the  same  gentleman  whose 
international  code  the  Tribunal  is  familiar  with,  to  the  effect  that  — 
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The  President:  May  I  interrupt  you  a  moment,  Mr.  Senator 
Root?  Of  course  this  map,  as  being  in  the  British  Blue  Book,  is 
familiar  to  the  British  counsel? 

The  Attorney- General:  I  cannot  say  that  we  are  familiar 
with  the  whole  of  the  proceedings  in  the  Halifax  Commission.  I 
was  just  consulting  my  friend  Sir  Robert  Finlay  about  it.  It  comes 
upon  us  as  somewhat  of  a  surprise,  but  I  do  not  want  to  interrupt 
my  learned  friend  Senator  Root.  We  will  look  at  this  map,  and 
we  will  see  whether  we  have  any  observations  to  make  upon  it. 
I  am  sure  each  side  only  desires  to  act  fairly  by  .the  other,  and  if 
any  observations  occur  to  us,  I  am  sure  Senator  Root  would  not 
mind  our  sending  a  memorandum  — 

Senator  Root:  I  certainly  should. 

The  Attorney- General:  You  say  you  would  mind  ? 

Senator  Root:  Yes;  certainly.  I  think  any  observations  to 
be  made  must  be  made  now. 

The  Attorney- General:  Then  I  am  sure  I  must  object  to 
the  evidence.  How  can  I  make  observations  now,  in  the  middle 
of  a  speech  ? 

Senator  Root:  I  do  not  think  my  learned  friend  will  insist 
upon  his  objection  in  view  of  the  fact  that  this  is  the  very  volume 
from  which  Mr.  Ewart  read. 

The  Attorney- General:  Certainly  I  have  no  objection  what¬ 
ever  to  the  admission  of  any  evidence  which  has  been  already  put 
before  the  Tribunal,  and  which  both  sides  have  had  an  opportunity 
of  considering.  Of  course,  my  friend  Mr.  Root  is  putting  in  various 
documents  which  we  have  not  had  an  opportunity  of  considering. 
Some  of  these  documents  I  can  deal  with  in  a  few  minutes  at  the 
end  of  his  speech,  in  accordance  with  the  understanding  that  when 
any  new  points  are  raised  in  the  last  speech  there  shall  be  permission 
to  the  other  party  to  deal  with  them.  But  a  matter  of  this  kind, 
which  involves  the  examination  of  the  maps  and  of  a  very  lengthy 
record,  is  not  a  matter  with  which  I  can  deal  immediately  upon  the 
termination  of  Mr.  Root’s  speech.  We  have  not  seen  it,  and  I  do 
not  even  know  to  what  he  is  referring. 
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Of  course  the  final  speech  is  intended  to  be  a  speech  dealing 
finally  with  the  evidence  before  the  Tribunal,  and  is  not  intended 
to  be  a  speech  in  which  new  evidence  may  be  put  in.  There  are 
many  passages  of  different  documents  of  a  bulky  character  which 
have  been  put  in  evidence.  That  does  not  mean  that  the  whole 
document  is  treated  as  being  part  of  the  evidence.  I  have  no 
objection  to  anything  being  done  which  may  facilitate  the  Case  for 
the  United  States  on  the  point,  but  one  must  have  the  means  of 
dealing  with  them  one’s  self  in  some  fair  and  rational  way. 

Senator  Root  :  Of  course  there  is  not  the  slightest  objection  to 
the  Attorney-General  calling  attention  to  any  matter  which  he 
thinks  worthy  of  attention  in  regard  to  this  book  which  I  have 
handed  to  the  Tribunal.  I  am  merely  calling  attention  to  the  very 
book,  portions  of  which  were  printed  in  the  American  Counter- 
Case,  and  from  which  the  British  counsel  have  read.  Surely  I  am 
entitled,  when  this  book  has  been  produced  here,  and  the  attention 
of  the  Tribunal  called  to  certain  features  of  the  proceedings,  to 
call  the  attention  of  the  Tribunal  to  other  features  of  the  same 
proceedings  in  the  same  book. 

The  Attorney- General:  By  all  means,  provided  of  course 
that  the  passages  to  which  my  learned  friend  refers  are  passages 
which  he  proposes  to  put  in  as  evidence,  and  which,  therefore,  are 
material;  but  I  must  have  the  opportunity  of  considering  them. 

Senator  Root  :  I  am  not  putting  in  any  new  evidence  whatever. 
The  map  was  distinctly  referred  to  in  the  Counter-Case  Appendix 
of  the  United  States,  and  this  map  was  referred  to  in  the  Counter- 
Case  of  the  United  States  at  p.  101 : 

“A  reference  to  the  accompanying  map  will  show  that  the  coast,  the 
entire  freedom  of  which  for  fishing  purposes  has  thus  been  acquired  by  the 
United  States,”  etc. 

The  Attorney-General:  That  does  not  put  in  the  map.  It 
refers  to  the  map,  but  the  map  has  not  been  one  of  the  documents 
put  in. 

It  is  unnecessary  to  trouble  over  a  matter  which  may  turn  out 
to  be  quite  unimportant.  I  have  not  seen  the  map,  and  it  may  be 
that  there  is  nothing  at  all  to  which  I  object  in  it.  I  do  not  antici- 
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pate  that  there  will  be.  I  am  only  suggesting  that  if  it  should  turn 
out,  upon  a  careful  examination,  that  there  is  any  observation  which 
might  properly  be  made  about  this  map,  I  should  be  at  liberty  to 
make  it,  to  send  it  afterwards  to  Mr.  Root  and  let  him  see  what  is 
said  about  it,  and  then  forward  it  with  his  own  observations  to  the 
Tribunal.  I  thought  that  was  a  simple  way  of  dealing  with  it.  I 
dare  say  there  will  be  no  observations  to  make  at  all. 

Senator  Root:  It  is  too  simple.  There  must  be  an  end  some 
time  to  argument.  Any  observation  that  the  learned  counsel  sees 
fit  to  make  regarding  tins  map,  which  has  been  the  subject  of 
repeated  reference,  which  was  referred  to  in  our  Counter-Case 
and  referred  to  in  our  Counter-Case  Appendix,  and  which  is  in  a 
volume  from  which  both  parties  have  printed,  and  which  was  in 
the  volume  that  British  counsel  a  month  ago  used  in  his  argument 
to  the  Tribunal  —  any  observation  the  learned  counsel  chooses  to 
make  regarding  that,  before  the  conclusion  of  this  oral  argument, 
of  course  is  entirely  beyond  objection.  But  there  must  be  an  end 
some  time  to  the  argument  of  this  case.  Personally  I  am  about  to 
leave  the  city,  when  the  argument  of  the  case  is  completed,  and 

the  other  American  counsel  are  in  the  same  situation.  We  cannot 

% 

remain  here  for  the  purpose  of  receiving  and  examining,  and  per¬ 
haps  answering  briefs  or  further  printed  arguments  put  in  after  the 
conclusion  of  the  oral  argument.  I  think  in  that  respect  we  must 
stand  upon  the  treaty,  winch  is  that  Cases  shall  be  exchanged  within 
a  fixed  time,  and  that  Counter-Cases  shall  be  exchanged  within 
a  fixed  time,  that  printed  Arguments  shall  be  exchanged  within  a 
fixed  time,  and  shall  be  delivered  to  the  Tribunal  within  a  fixed 
time,  and  that  then  there  shall  be  oral  Argument,  the  oral  Argument 
to  end  the  proceedings  so  far  as  the  presentation  of  the  Case  is 
concerned. 

I  have  made  no  objection,  and  shall  make  no  objection,  in  view 
of  the  fact  that  my  Argument  is  the  concluding  one,  to  any  obser¬ 
vation  or  correction  on  the  part  of  the  Attorney- General  of  my 
manifold  shortcomings  and  inaccuracies.  But  I  think  that  the 
proceedings  should  close  with  the  oral  argument  to-day,  and  that 
we  should  not  be  subject  to  remain  here  for  a  further  course  of 
proceeding  after  the  conclusion  of  it. 


364  FISHERIES  ARBITRATION  AT  THE  HAGUE 


The  Attorney-General:  I  can  assure  my  learned  friend  that 
I  am  not  suggesting  that  we  should  remain  here.  That  is  the  very 
last  alternative  that  I  desire  to  submit  to  the  Tribunal.  I  under¬ 
stood  my  friend  was  putting  in  all  the  proceedings.  If  he  is  simply 
putting  in  this  map  I  dare  say  we  may  look  at  the  map  and  find 
there  is  nothing  objectionable  in  it,  and  I  shall  be  very  glad  to 
admit  it;  but  if  he  is  putting  in  the  whole  volume  of  proceedings 
it  is  rather  a  different  matter. 

Senator  Root:  I  am  putting  in  nothing.  I  am  responding  to 
a  promise  made  by  Mr.  Turner  in  response  to  a  question  and  the 
expression  of  a  wish  by  the  Tribunal  to  have  the  proceedings  of  the 
Halifax  Commission,  which  had  been  the  subject  of  repeated  refer¬ 
ence  and  the  basis  of  extensive  argument.  The  Court  asked  if  it 
could  have  access  to  that  proceeding,  and  Mr.  Turner  said  he  would 
get  it  for  the  Court,  and  I  am  handing  it  to  them. 

The  Attorney- General:  If  it  is  the  desire  of  the  Court,  of 
course,  that  it  should  see  the  volume,  then  I  make  no  objection. 
But  my  learned  friend  has  put  in  several  pieces  of  fresh  evidence, 
and,  really,  that  is  a  procedure  which  is  covered  by  the  statement 
he  has  just  made.  He  says  the  treaty  stipulates  that  the  evidence 
should  be  delivered  within  a  certain  time,  and  then  it  shall  be  met 
by  a  Counter-Case  and  by  other  evidence,  and  that  the  parties  are 
concluded  when  that  is  done,  and  that  they  are  not  able  to  put  in 
further  evidence.  I  was  only  objecting  to  having  a  great  mass  of 
evidence  put  before  the  Tribunal  at  the  very  last  moment,  when  it 
is  impossible  for  anyone  to  deal  with  it  effectively;  but  as  far  as 
the  map  itself  is  concerned,  if  I  may  see  a  copy  of  it,  then  those 
who  instruct  me  and  advise  me  will  be  able  to  judge  whether  there 
is  any  objection  to  it,  or  any  observation  to  make  upon  it,  and  I 
may  deal  with  it  at  once.  At  present  I  have  not  even  seen  a  copy. 
I  do  not  know  what  is  being  referred  to. 

The  President:  The  Court  will  consider  the  point.  Perhaps 
Mr.  Root  will  continue  his  speech,  and  we  will  consider  this  point 
at  the  end  of  it. 

The  Attorney- General:  In  the  meantime  we  might  see  the 
map. 
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Senator  Root:  There  have  been  a  number  of  papers  produced 
in  response  to  expressions  from  the  Tribunal,  and  there  have  been 
some  expressions  regarding  papers  which  have  not  been  produced. 
I  have  understood  that  that  was  all  in  accordance  with  Article  68 
of  the  General  Hague  Convention: 

“The  Tribunal  is  free  to  take  into  consideration  new  papers  or  docu¬ 
ments  to  which  its  attention  may  be  drawn  by  the  agents  or  counsel  of  the 
parties. 

“In  this  case,  the  Tribunal  has  the  right  to  require  the  production  of 
these  papers  or  documents,  but  is  obliged  to  make  them  known  to  the  oppo¬ 
site  party.” 

I  was  about  to  say  that  we  have,  in  Mr.  Field’s  Code  of  Proce¬ 
dure,  in  the  State  of  New  York,  a  provision  that  a  plaintiff  or  com¬ 
plainant  who  conceives  that  the  answer  of  the  defendant  is  frivolous 
may  move  to  strike  out  the  answer;  and  if  it  is  stricken  out,  the 
result  is  that  he  is  entitled  to  take  his  judgment  pro  confesso.  I 
remember  many  years  ago  a  motion  being  made  of  that  character 
before  a  very  experienced  judge,  and  counsel  making  the  motion 
began  to  argue  upon  the  frivolousness  of  the  answer.  The  judge 
stopped  him  and  said:  “If  this  requires  argument,  the  answer  is  not 
frivolous,  and  your  motion  is  denied.”  With  that  view  I  shall  say 
nothing  more  whatever  about  Question  6. 

As  to  Question  7 : 

“Are  the  inhabitants  of  the  United  States  whose  vessels  resort  to  the 
treaty  coasts  for  the  purpose  of  exercising  the  liberties  referred  to  in  Article  I 
of  the  treaty  of  1818  entitled  to  have  for  those  vessels,  when  duly  authorized 
by  the  United  States  in  that  behalf,  the  commercial  privileges  on  the  treaty 
coasts  accorded  by  agreement  or  otherwise  to  United  States  trading  vessels 
generally  ?” 

I  quite  agree  with  an  observation  made  the  other  day  from  the 
bench  that  these  questions  are  all  questions  of  both  parties.  Both 
parties  have  united  in  framing  them,  and  presenting  them  to  the 
Court,  and  both  parties  are  responsible  for  them.  Nevertheless, 
when  a  difference  arises  as  to  the  construction  in  two  ways  of  a 
question,  it  may  be  of  some  advantage  to  the  Tribunal,  in  endeavor¬ 
ing  to  put  itself  in  the  attitude  of  the  parties  who  framed  the  question 
at  the  time  when  they  framed  it,  to  know  what  the  origin  of  the  ques¬ 
tion  was,  from  what  element  of  controversy  the  question  came.  For 
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that  purpose,  as  an  aid  to  the  construction  of  the  question  by  the 
Tribunal,  I  advert  to  the  fact  that  this  question,  like  Question  6, 
had  its  origin  in  Newfoundland.  It  was  a  Newfoundland  question, 
not  a  United  States  question  or  a  British  question.  The  United 
States  was  not  particularly  concerned  about  it.  We  find  on 
p.  1014  of  the  United  States  Appendix  a  letter  from  Governor 
MacGregor  to  Lord  Elgin  of  the  14th  September,  1907,  and  the 
paragraph  of  that  letter  numbered  2  touches  this  subject.  Said 
Governor  MacGregor: 

“It  may  be  presumed  that  neither  His  Majesty’s  Government  nor  that 
of  the  United  States  would  desire  to  withhold  any  part  of  the  case  from  con¬ 
sideration,  a  complete  and  full  representation  of  which  is  clearly  necessary 
and  desirable  in  order  to  arrive  at  finality,  and  to  save  future  misunderstand¬ 
ing.  Your  Lordship  is,  for  example,  aware  that  my  Prime  Minister  has  con¬ 
sistently  disputed  the  right  of  American  fishermen  to  fish  or  trade  in  the  bays, 
harbors,  and  creeks  of  the  West  Coast,  a  point  of  great  importance  on  which 
special  stress  is  laid  in  the  letter  copy  of  which  is  enclosed.” 

On  the  preceding  page,  p.  1013  of  the  same  Appendix,  is  a 
telegram  from  Governor  MacGregor  to  Lord  Elgin,  in  the  third 
paragraph  of  which  he  said : 

“My  Ministers,  however,  still  desire  to  aid  His  Majesty’s  Government  as 
far  as  possible  consistently  with  their  duty  to  this  Colony,  and  the  preserva¬ 
tion  of  its  rights;  they  will  therefore  grant  permission  to  the  fishermen  of  the 
Treaty  Coast  to  sell  to  Americans  during  the  coming  season  on  the  receipt 
of  an  assurance  from  His  Majesty’s  Government  that  the  terms  of  reference 
to  the  Hague  Tribunal  shall  include  the  question  of  the  right  of  American 
vessels  to  fish  or  trade  in  any  of  the  bays,  harbors,  or  creeks  of  that  portion 
of  Newfoundland  Coast  between  Cape  Ray  and  Quirpon  Islands,  together 
with  all  other  questions  that  may  be  raised  under  the  Treaty.” 

And  on  p.  1014  again,  we  find  the  telegram  from  Lord  Elgin  to 
Governor  MacGregor,  dated  the  2nd  September,  1907,  saying: 

“Your  telegram,  1st  September.  It  will  be  necessary  to  refer  to  United 
States  Government  the  question  of  the  terms  of  arbitration;  but  provided 
that  your  government  now  accept  proposed  modus  vivendi,  His  Majesty’s 
Government  would  favorably  consider  the  reference  to  arbitration  of  ques¬ 
tion  of  bays.” 

And  from  that  grew  these  two  questions,  Question  6  and  Ques¬ 
tion  7 :  The  question  of  the  right  to  fish  and  the  question  of  the 
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right  to  trade.  Of  course  the  question  being  framed,  it  becomes 
our  question  and  Great  Britain’s  question.  It  was  rather  a  surprise 
to  us,  because  the  diplomatic  correspondence  between  the  two 
countries,  the  United  States  and  Great  Britain,  indicated  an  entire 
agreement  upon  this  trading  matter. 

The  American  Secretary  of  State,  in  his  letter  to  the  British 
Minister  at  Washington,  on  the  19th  October,  1905,  which  appears 
in  the  American  Appendix  at  p.  966,  had  referred  to  certain  dis¬ 
patches  which  had  been  received  from  masters  of  American  vessels 
in  Newfoundland  waters,  in  these  words: 

“These  dispatches  agree  in  the  statement  that  vessels  of  American  registry- 
are  forbidden  to  fish  on  the  Treaty  Coast.  One  captain  says  that  he  was 
informed  that  he  could  not  fish  by  the  Inspector  of  the  Revenue  Protection 
Service  of  Newfoundland,  and  several  of  them  that  they  had  been  ordered 
not  to  take  herring  by  the  Collector  of  Customs  at  Bonne  Bay,  Newfoundland. 

“It  would  seem  that  the  Newfoundland  officials  are  making  a  distinction 
between  two  classes  of  American  vessels.  We  have  vessels  which  are  regis¬ 
tered,  and  vessels  which  are  licensed  to  fish  and  not  registered.  The  license 
carries  a  narrow  and  restricted  authority;  the  registry  carries  the  broadest 
and  most  unrestricted  authority.  The  vessel  with  a  license  can  fish,  but 
cannot  trade;  the  registered  vessels  can  lawfully  both  fish  and  trade.  The 
distinction  between  the  two  classes  in  the  action  of  the  Newfoundland  author¬ 
ities  would  seem  to  have  been  implied  in  the  dispatch  from  Senator  Lodge 
which  I  quoted  in  my  letter  of  the  12  th,  and  the  imputation  of  the  prohibition 
of  the  Minister  of  Marine  and  Fisheries  may  perhaps  have  come  from  the 
port  officers,  in  conversation  with  the  masters  of  American  vessels,  giving 
him  as  their  authority  for  their  prohibitions.” 

And  the  same  letter  further  said: 

“far  the  greater  part  of  the  fleet  now  in  northern  waters  consists  of  registered 
vessels.  The  prohibition  against  fishing  under  an  American  register  substan¬ 
tially  bars  the  fleet  from  fishing.” 

To  those  representations  the  reply  was  received  from  the  British 
Ambassador,  which  appears  in  the  American  Counter-Case  Appen¬ 
dix,  at  p.  633,  saying: 

“His  excellency” — ■ 

the  Governor  of  Newfoundland  — 

“telegraphs  that  no  Newfoundland  officer  is  preventing  American  vessels 
from  fishing  on  the  treaty  coast,  and  that  no  distinction  is  being  drawn  between 
registered  vessels  and  licensed  vessels. 
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And  Sir  Edward  Grey,  treating  of  the  same  subject,  said  in  a 
memorandum,  a  rather  formal  and  maturely  prepared  memorandum 
transmitted  by  him  on  the  2nd  February,  1906,  to  the  American 
Ambassador  at  London,  some  things  about  this  treatment  of 
American  registered  vessels,  that  is,  American  vessels  which  are 
authorized  by  their  own  Government  both  to  trade  and  fish.  The 
letter  of  Sir  Edward  Gray  enclosing  the  memorandum  is  at  p.  971 
of  the  American  Appendix.  The  memorandum  is  found  beginning 
on  p.  972,  and  on  p.  974  of  the  memorandum  occurs  this  statement, 
in  the  last  paragraph  on  that  page: 

“It  is  admitted  that  the  majority  of  the  American  vessels  lately  engaged 
in  the  fishery  on  the  western  coast  of  the  colony  were  registered  vessels,  as 
opposed  to  licensed  fishing  vessels,  and  as  such  were  at  liberty  both  to  trade 
and  to  fish.” 

And  at  p.  976,  the  same  memorandum  says,  in  the  next  to  the 
last  paragraph  on  that  page: 

“The  distinction  between  United  States  registration  and  the  possession 
of  a  United  States  fishing  license  is,  however,  of  some  importance,  inasmuch 
as  a  vessel  which,  so  far  as  the  United  States  Government  are  concerned,  is 
at  liberty  both  to  trade  and  to  fish  naturally  calls  for  a  greater  measure  of 
supervision  by  the  Colonial  Government  than  a  vessel  fitted  out  only  for 
fishing  and  debarred  by  the  United  States  Government  from  trading;  and 
information  has  been  furnished  to  His  Majesty’s  Government  by  the  Colonial 
Government  which  shows  that  the  proceedings  of  American  fishing  vessels  in 
Newfoundland  waters  have  in  the  past  been  of  such  a  character  as  to  make 
it  impossible  from  the  point  of  view  of  the  protection  of  the  Colonial  revenue, 
to  exempt  such  vessels  from  the  supervision  authorized  by  the  Colonial  Cus¬ 
toms  Law.” 

That  was  the  occasion  of  no  controversy  whatever  between  the 
government  of  the  United  States  and  that  of  Great  Britain.  The 
question  of  supervision  is  certainly  one  about  which  there  could  be 
no  controversy.  If  an  American  vessel  seeks  to  trade  with  New¬ 
foundland,  whether  she  is  a  fishing  vessel  or  not,  she  must  be  sub¬ 
jected  to  the  kind  of  supervision  which  is  appropriate  to  a  trading 
vessel.  What  my  learned  friend  said  about  hovering  is  covered  by 
that  perfectly.  A  vessel  going  to  the  coast  to  trade  cannot  hover. 
If  she  is  going  to  trade,  she  must  clear  from  her  home  port  for  a 
specified  port.  Every  one  of  these  registered  vessels  has  to  do  that. 
She  must  clear  for  a  specified  port,  she  must  not  deviate  from  her 
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voyage,  she  must  go  to  that  port,  and  go  directly  to  the  port.  She 
cannot  stop,  she  cannot  hover,  she  must  go  to  the  port  and  she  must 
make  entry,  and  she  must  subject  herself  to  those  regulations  and 
provisions  of  law  which  are  appropriate  to  the  supervision  of  trading 
vessels.  The  real  question  is  whether,  when  the  vessel  has  dis¬ 
charged  its  function  as  a  trading  vessel,  and  is  completely  through, 
it  can  then  abandon  its  trading  function  and  take  a  cargo  for  the 
return  voyage  by  catching  fish. 

That  is  what  the  practical  question  comes  down  to.  There  is 
no  question  about  the  mingling  of  the  two  at  the  same  time.  And 
I  repeat  that  it  was  a  matter  of  considerable  surprise  that  Great 
Britain  should  have  wished  to  include  this  question  in  the  fist  that 
was  submitted  to  the  Tribunal.  It  is  explained  by  these  letters 
and  telegrams  passing  between  the  government  of  Newfoundland 
and  the  government  of  Great  Britain,  to  which  I  have  now  referred, 
but  which,  at  the  time,  we  did  not  know  of. 

Judge  Gray:  It  does  not  give  the  trading  vessel,  does  it,  Mr. 
Root,  the  right  to  buy  bait  if  there  is  a  statute  forbidding  the  sale 
of  bait  to  any  foreign  vessels,  registered  or  fishing  ? 

Senator  Root:  Certainly  not.  No  such  question  is  raised 
here.  I  wish  again  to  put  in  a  guard  against  waiving  or  giving  up 
any  possible  consequences  of  your  agreeing  with  the  British  theory 
of  our  rights,  as  a  result  of  your  decision  on  Question  1.  It  is 
possible,  if  you  go  with  the  British  view  under  Question  1  and  say 
that  our  exercise  of  the  right  is  a  matter  so  common  with  the  exercise 
of  the  right  of  the  Newfoundlanders  that  we  must  be  subject  to  the 
same  right  of  restriction  and  modification  that  they  are  subject  to, 
you  must  also  say  that  we  must  have,  as  we  insist,  all  the  privileges 
and  opportunities  that  are  connoted  by  the  obligation. 

Sir  Charles  Fitzpatrick:  That  does  not  arise  here. 

Senator  Root:  I  wish  always,  in  what  I  say  about  the  effect 
of  this  question,  to  file  a  caveat  against  being  understood  as  saying 
or  implying  that  that  may  not  be  a  consequence  of  your  award 
under  Question  1.  But  this  question  does  not  in  any  degree  what¬ 
ever  touch  the  question  whether  Newfoundland  can  be  compelled 
to  trade  with  us,  or  whether  Newfoundland  is  not  perfectly  at 
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liberty  to  prohibit  the  export  of  any  particular  article  or  prohibit 
the  sale  of  any  particular  article.  It  merely  goes  to  the  question 
as  to  whether  a  vessel  of  the  United  States  which  is  authorized  to 
trade  is,  by  virtue  of  that  fact,  excluded  from  the  fishing  privileges 
or  whether  a  vessel  which  is  there  to  fish  is  thereby  excluded  from 
the  trading  privileges,  whatever  they  are,  that  have  been  accorded 
to  trading  vessels  generally.  What  the  extent  of  the  trading  may 
be  is  not  involved  at  all,  and  it  raises  no  question  whatever  as  to 
what  the  provisions  against  trade,  the  provisions  against  the  ex¬ 
port  of  anything,  or  against  the  dealing  in  anything,  or  trading  in 
anything,  of  the  Newfoundland  Government  may  be,  or  what  the 
effect  of  them  may  be.  Nor,  may  I  say  here,  is  it  really  a  question 
of  the  purchase  of  bait.  The  real  question  of  the  purchase  of  bait, 
the  great,  the  substantial  one,  arises  when  American  vessels  bound 
for  the  banks  wish  to  buy  bait  in  Newfoundland  for  the  purpose  of 
taking  it  down  to  the  banks  and  using  it  there.  The  Tribunal  will 
perceive  that  those  vessels  are  not  exercising  the  treaty  right  at  all. 
They  do  not  come  under  this  question.  This  question  is  not 
framed  to  cover  them  in  any  way  whatever.  Perhaps  if  the  United 
States  had  been  exercised  about  this,  and  had  been  getting  up 
questions,  if  the  origin  had  come  from  us,  we  would  have  been  con¬ 
cerned  about  that,  which  is  really  a  very  serious  question  —  that 
is  the  question  as  to  whether  we  can  get  bait  for  use  on  the  banks. 
But  this  question  does  not  touch  it.  The  question  is  limited 
strictly  to  the  vessels  that  go  there  for  the  purpose  of  exercising 
the  liberty  under  Article  i  of  the  treaty: 

“Are  the  inhabitants  of  the  United  States  whose  vessels  resort  to  the 
treaty  coasts  for  the  purpose  of  exercising  the  liberties  referred  to  in  Article 
One  of  the  Treaty  of  1818  entitled  to  have  for  those  vessels  .  .  .  the  commer¬ 
cial  privileges,”  etc. 

That  does  not  touch  at  all  that  great  bait  procurement  question 
in  which  we  are  so  vitally  interested. 

Judge  Gray:  The  question  would  have  been,  of  course,  easy 
to  answer  if  it  had  been: 

“Are  the  inhabitants  of  the  United  States  resorting  to  these  coasts  for 
the  purpose  of  exercising  their  treaty  rights  as  fishing  vessels  disentitled  thereby 
to  exercise  the  privileges  generally  accorded  to  trading  vessels  if  they  are 
properly  registered?” 
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But  this  is  put  the  other  way. 

Senator  Root:  I  know;  but  if  you  answer  that  they  are  not 
entitled,  you  say  that  they  are  disentitled;  you  must;  that  is,  that 
must  be  the  effect  of  your  answer,  because  the  postulate  of  the 
question  is  that  commercial  privileges  are  accorded  to  the  United 
States  trading  vessels  generally.  The  Tribunal,  of  course,  is  not 
at  liberty  to  say  they  are  not;  and  the  question  is  entirely  irrespec¬ 
tive  of  what  they  are.  The  question  also  assumes  that  the  United 
States  has  authorized  or  may  authorize  particular  vessels  to  exercise 
the  privileges  of  trading  vessels;  that  is  to  say,  that  the  United 
States  makes  particular  vessels  of  its  own  its  trading  vessels.  The 
question  is :  Is  a  vessel  which,  for  convenience,  we  may  as  well  call 
what  it  is  —  a  registered  vessel  —  going  to  the  treaty  coast  pur¬ 
posing  to  exercise  the  treaty  right,  belonging  to  the  general  class 
to  which  by  the  postulate  of  the  question  trading  privileges  are 
accorded,  entitled  when  it  gets  there  to  those  trading  privileges? 
If  not,  it  must  be  because  there  is  something  in  the  treaty  which 
excludes  it  from  those  privileges.  If  not,  it  must  be  because  there 
is  something  in  the  treaty  which  authorized  the  government  of 
Newfoundland  to  discriminate  against  that  vessel.  If  there  is  any¬ 
thing  in  the  treaty  which  justifies  the  discrimination  against  that 
vessel,  which  justifies  taking  it  out  of  its  class  and  excluding  it  from 
the  privileges  of  its  class,  why,  then,  the  Tribunal  will  have  to  say 
that  such  a  vessel  is  not  entitled.  If  there  is  nothing  in  the  treaty 
which  justifies  making  a  discrimination  against  that  vessel,  making 
it  an  exception  to  the  class  to  which  it  belongs,  to  which  has  been 
accorded  or  may  hereafter  be  accorded  trading  privileges,  the 
Tribunal  will,  I  submit,  have  to  say  that  the  vessel  is  entitled.  The 
true  answer,  I  submit,  is  that  the  treaty  neither  entitles  nor  disen¬ 
titles  any  American  trading  vessel  to  use  the  privileges  accorded 
to  its  class.  The  treaty  does  not  affect  the  subject  at  all.  My 
learned  friends  say  these  privileges  may  be  withdrawn.  Of  course 
they  may  be  withdrawn;  but  the  postulate  of  the  question  is  their 
existence,  and  their  existence  is  protected  by  far  wider  interests 
than  the  particular  question  Sir  Robert  Bond  was  so  much  interested 
in:  the  trade  between  two  great  nations,  affecting  many,  many 
millions  of  people,  the  relations  of  kindly  feeling,  the  enormous 
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benefits  received  by  both  nations  from  their  intercourse  in  commerce 
—  those  are  the  considerations  which  preserve  the  trading  privileges 
accorded  by  each  nation  to  the  vessels  of  the  other,  and  we  are  not 
concerned  about  there  being  a  cessation  of  commercial  intercourse 
between  the  United  States  and  Great  Britain.  The  only  thing  we 
are  concerned  with  here  is  whether  there  is  anything  in  this  treaty 
which  entitles  the  government  of  Newfoundland  to  say:  “These 
particular  vessels,  belonging  to  the  class  to  which  has  been  accorded 
trading  privileges,  certified  by  their  government  as  belonging  to 
that  class,  are  to  be  discriminated  against  and  excepted  from  the 
class.” 

The  President:  What  is  the  basis,  Mr.  Senator  Root,  on  which 
we  have  to  decide  this  Question  7  ?  Where  have  we  to  take  our 
answer  to  Question  7  ? 

Senator  Root:  I  think  the  basis  is  the  consideration  of  the 
terms  of  the  treaty. 

The  President:  The  consideration  of  the  terms  of  the  treaty? 

Senator  Root:  As  to  whether  there  is  anything  in  the  terms 
of  the  treaty  which  affects  or  changes  any  commercial  privileges 
accorded  to  the  class  of  trading  vessels. 

Dr.  Drago:  The  commercial  privileges  are  not  given  in  virtue 
of  the  treaty? 

Senator  Root:  Not  at  all.  They  are  entirely  outside  of  the 
treaty.  The  question  is  whether  there  is  anything  in  the  treaty 
that  takes  them  away. 

The  President:  But  the  question  is  not  put  in  that  way,  as 
was  mentioned  by  Mr.  Justice  Gray.  The  question  is  put  in  the 
affirmative  form,  and  not  in  the  negative  form. 

Senator  Root:  I  do  not  think  it  matters  much,  Mr.  President, 
whether  it  is  put  in  the  affirmative  or  the  negative.  Your  answer 
has  to  be  affirmative  or  negative. 

Sir  Charles  Fitzpatrick:  That  is  the  difficulty. 

Senator  Root:  You  say  they  are  entitled,  or  they  are  not 
entitled.  Your  answer  relates  to  the  treaty.  They  are  entitled, 
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if  at  all,  not  by  virtue  of  the  treaty,  but  by  virtue  of  these  privileges 
having  been  accorded  to  the  class  which  is  the  postulate.  Of  course, 
they  had  those  unless  there  is  something  in  the  treaty  to  lead  you 
to  answer  this  question  in  the  negative.  You  cannot  find  a  negative 
to  this  question  unless  you  find  the  ground  for  it  in  the  treaty. 
That  is  the  position. 

Sir  Charles  Fitzpatrick:  What  would  be  the  effect,  now,  if 
this  question  were  put  in  the  way  you  suggested  at  the  beginning, 
so  as  to  cover  the  case  of  a  trading  vessel  going  direct  from  an 
American  port  to  a  Newfoundland  port,  discharging  her  cargo  and 
then  proceeding  to  fish  ?  I  think  there  is  only  one  answer  possible 
to  it.  Any  inhabitant  of  the  United  States  may  fish  from  a  trading 
vessel  under  those  circumstances;  he  may  fish  from  a  raft  or  from 
a  balloon,  or  any  other  means  of  conveyance  he  may  have.  But 
let  us  look  at  the  question.  If  that  question  is  answered  in  the 
affirmative,  what  would  be  the  result  ?  The  result  would  be  that 
this  Tribunal  would  declare  that  the  inhabitants  of  the  United 
States  whose  vessels  resort  to  the  treaty  coast  for  the  purpose  of 
exercising  the  liberties  referred  to  in  Article  i  of  the  treaty  of  1818 
are  entitled  to  have  for  those  vessels  when  duly  authorized  by 
the  United  States  in  that  behalf  the  commercial  privileges  on  the 
treaty  coasts  accorded  by  agreement  or  otherwise  to  United  States 
trading  vessels  generally.  That  would  be  the  result.  In  my 
opinion  that  would  mean  that  a  fishing  vessel,  licensed  to  fish,  could 
go  up  there  and  exercise  her  fishing  right,  and  then,  if  authorized  by 
the  United  States,  would  be  entitled  to  supplement  her  action  as  a 
fishing  vessel  and  become  a  trading  vessel;  and  in  the  interval,  of 
course,  the  Hovering  Acts  and  all  these  other  Acts  would  not  apply 
to  her,  so  long  as  she  remained  a  fishing  vessel.  Putting  the  case 
the  other  way  about,  instead  of  sending  your  trading  vessels  direct 
to  Newfoundland  and  then  afterwards  having  them  act  as  fishing 
vessels,  this  question  here,  in  my  judgment,  as  I  see  it  now,  presup¬ 
poses  the  action  of  the  fishing  vessel  coming  up  to  Newfoundland 
and  then  afterwards  being  converted  into  a  trading  vessel. 

Senator  Root:  Of  course,  trading  privileges  are  subject  to  the 
regulations  appropriate  to  secure  the  proper  conduct  and  the  proper 
exercise  of  the  trading  privilege.  There  can  be  no  claim  of  a  right 
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to  trade  on  the  part  of  a  vessel  which  does  not  conform  to  those 
regulations;  and  the  regulations  against  hovering,  the  regulation 
which  requires  a  trading  vessel  to  come  directly  into  the  port  in 
which  it  is  to  trade  would  apply  equally  to  any  vessel  that  seeks 
the  privilege  of  trading  which  has  also  purposed  to  fish,  as  to  any 
vessel  which  has  not.  It  is  perfectly  within  the  competency  of 
Newfoundland  to  say  to  any  vessel  which  has  not  come  direct  from 
port  to  port  that  it  cannot  trade.  The  moment  the  vessel  applies 
for  the  trading  privilege,  it  subjects  itself  to  all  the  limitations 
upon  that  privilege;  and  it  must  not  have  disqualified  itself  by  any 
conduct  which  is  in  contravention  of  those  regulations. 

This  concludes  the  Argument  which  I  had  in  mind  to  make,  and 
I  beg  to  express,  on  behalf  of  the  counsel  and  the  agent  of  the  United 
States,  their  very  high  appreciation  of  the  attentiveness  and  con¬ 
sideration  and  courtesy  with  which  we  have  been  received  and  heard 
by  the  Tribunal. 
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TREATIES 

TREATY  OF  UTRECHT,  MARCH  31 -APRIL  11,  1713,  BETWEEN  FRANCE 

AND  GREAT  BRITAIN1 

Art.  XIII.  The  island  called  Newfoundland,  with  the  adjacent  islands,  shall  from 
this  time  forward  belong  of  right  wholly  to  Britain;  and  to  that  end  the  town  and 
fortress  of  Placentia  and  whatever  other  places  in  the  said  island  are  in  the  possession 
of  the  French,  shall  be  yielded  and  given  up,  within  7  months  from  the  exchange 
of  the  ratifications  of  this  treaty,  or  sooner  if  possible,  by  the  Most  Christian  King, 
to  those  who  have  a  commission  from  the  Queen  of  Great  Britain  for  that  purpose. 
Nor  shall  the  Most  Christian  King,  his  heirs  and  successors,  or  any  of  their  subjects, 
at  any  time  hereafter  lay  claim  to  any  right  to  the  said  island  and  islands,  or  to 
any  part  of  it  or  them.  Moreover  it  shall  not  be  lawful  for  the  subjects  of  France 
to  fortify  any  place  in  the  said  Island  of  Newfoundland,  or  to  erect  any  buildings 
there,  besides  stages  made  of  boards  and  huts  necessary  and  usual  for  drying  of  fish; 
or  to  resort  to  the  said  island,  beyond  the  time  necessary  for  fishing  and  drying  of 
fish.  But  it  shall  be  allowed  to  the  subjects  of  France  to  catch  fish,  and  to  dry 
them  on  land,  in  that  part  only,  and  in  no  other  besides  that  of  the  said  Island  of 
Newfoundland,  which  stretches  from  the  place  called  Cape  Bonavista  to  the  northern 
point  of  the  said  island,  and  from  thence  running  down  by  the  western  side,  reaches 
as  far  as  the  place  called  Point  Riche.  But  the  island  called  Cape  Breton,  as  also 
all  others,  both  in  the  mouth  of  the  River  St.  Lawrence  and  in  the  gulf  of  the  same 
name,  shall  hereafter  belong  of  right  to  the  French;  and  the  Most  Christian  King 
shall  have  all  manner  of  liberty  to  fortify  any  place  or  places  there.  .  .  . 

TREATY  OF  PARIS,  FEBRUARY  10,  1763,  BETWEEN  FRANCE, 
GREAT  BRITAIN,  AND  SPAIN2 

Art.  V.  The  subjects  of  France  shall  have  the  liberty  of  fishing  and  drying  on  a 
part  of  the  coasts  of  the  Island  of  Newfoundland,  such  as  it  is  specified  in  the  XHIth 
article  of  the  treaty  of  Utrecht;  which  article  is  renewed  and  confirmed  by  the  present 
treaty,  (except  what  relates  to  the  Island  of  Cape  Breton,  as  well  as  to  the  other  islands 
and  coasts  in  the  mouth  and  in  the  Gulf  of  St.  Lawrence);  And  His  Britannic  Majesty 
consents  to  leave  to  the  subjects  of  the  Most  Christian  King  the  liberty  of  fishing  in 
the  Gulf  of  St.  Lawrence,  on  condition  that  the  subjects  of  France  do  not  exercise  the 
said  fishery  but  at  the  distance  of  three  leagues  from  all  the  coasts  belonging  to  Great 
Britain,  as  well  those  of  the  continent  as  those  of  the  islands  situated  in  the  said  Gulf 
of  St.  Lawrence.  And  as  to  what  relates  to  the  fishery  on  the  coasts  of  the  Island  of 

'Appendix,  U.  S.  Case,  p.  51;  Appendix,  British  Case,  pp.  6,  7. 

’Appendix,  U.  S.  Case,  p.  52;  Appendix,  British  Case,  pp.  7,  8. 
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Cape  Breton,  out  of  the  said  gulf,  the  subjects  of  the  Most  Christian  King  shall  not 
be  permitted  to  exercise  the  said  fishery  but  at  the  distance  of  15  leagues  from  the 
coasts  of  the  Island  of  Cape  Breton;  and  the  fishery  on  the  coasts  of  Nova  Scotia  or 
Acadia,  and  everywhere  else  out  of  the  said  gulf,  shall  remain  on  the  foot  of  former 
treaties. 

Art.  VI.  The  King  of  Great  Britain  cedes  the  Islands  of  St.  Pierre  and  Macquelon, 
in  full  right,  to  His  Most  Christian  Majesty,  to  serve  as  a  shelter  to  the  French  fisher¬ 
men;  and  his  said  Most  Christian  Majesty  engages  not  to  fortify  the  said  islands; 
to  erect  no  buildings  upon  them  but  merely  for  the  conveniency  of  the  fishery;  and 
to  keep  upon  them  a  guard  of  fifty  men  only  for  the  police. 

Art.  XVII.  His  Britannic  Majesty  shall  cause  to  be  demolished  all  the  fortifica¬ 
tions  which  his  subjects  shall  have  erected  in  the  Bay  of  Honduras,  and  other  places 
of  the  territory  of  Spain  in  that  part  of  the  world,  four  months  after  the  ratification 
of  the  present  treaty:  and  His  Catholic  Majesty  shall  not  permit  His  Britannic 
Majesty’s  subjects,  or  their  workmen,  to  be  disturbed  or  molested  under  any  pretense 
whatsoever  in  the  said  places,  in  their  occupation  of  cutting,  loading,  and  carrying 
away  log-wood;  and  for  this  purpose,  they  may  build,  without  hindrance,  and  occupy, 
without  interruption,  the  houses  and  magazines  necessary  for  them,  for  their  families, 
and  for  their  effects:  and  His  Catho'ic  Majesty  assures  to  them,  by  this  article,  the 
full  enjoyment  of  those  advantages  and  powers  on  the  Spanish  coasts  and  territories, 
as  above  stipulated,  immediately  fter  the  ratification  of  the  present  treaty. 

Art.  XVIII.  His  Catholic  Majesty  desists,  as  well  for  himself  as  for  his  suc¬ 
cessors,  from  all  pretension  which  he  may  have  formed  in  favor  of  the  Guipuscoans, 
and  his  other  subjects,  to  the  right  of  fishing  in  the  neighborhood  of  the  island  of 
Newfoundland. 

TREATY  OF  VERSAILLES,  SEPTEMBER  3,  1783,  BETWEEN  FRANCE 
AND  GREAT  BRITAIN1 

Art.  IV.  His  Majesty  the  King  of  Great  Britain  is  maintained  in  his  right  to  the 
Island  of  Newfoundland,  and  to  the  adjacent  islands,  as  the  whole  were  assured  to  him 
by  the  thirteenth  article  of  the  treaty  of  Utrecht;  excepting  the  Islands  of  St.  Pierre 
and  Miquelon,  which  are  ceded  in  full  right,  by  the  present  treaty,  to  His  Most  Chris¬ 
tian  Majesty. 

Art.  V.  His  Majesty  the  Most  Christian  King,  in  order  to  prevent  the  quarrels 
which  have  hitherto  arisen  between  the  two  nations  of  England  and  France,  consents 
to  renounce  the  right  of  fishing,  which  belongs  to  him  in  virtue  of  the  aforesaid  article 
of  the  treaty  of  Utrecht  from  Cape  Bonavista  to  Cape  St.  John,  situated  on  the  eastern 
coast  of  Newfoundland,  in  fifty  degrees  north  latitude;  and  His  Majesty  the  King  of 
Great  Britain  consents  on  his  part,  that  the  fishery  assigned  to  the  subjects  of  His 
Most  Christian  Majesty,  beginning  at  the  said  Cape  St.  John,  passing  to  the  north, 
and  descending  by  the  western  coast  of  the  Island  of  Newfoundland,  shall  extend  to 
the  place  called  Cape  Raye,  situated  in  forty-seven  degrees,  fifty  minutes  latitude. 
The  French  fishermen  shall  enjoy  the  fishery  which  is  assigned  to  them  by  the  present 
article,  as  they  had  the  right  to  enjoy  that  which  was  assigned  to  them  by  the  treaty 
of  Utrecht. 

Art.  VI.  With  regard  to  the  fishery  in  the  Gulf  of  St.  Laurence,  the  French  shall 
continue  to  exercise  it  conformably  to  the  fifth  article  of  the  Treaty  of  Paris.  .  .  . 

1  Appendix,  U.  S.  Case,  p.  53;  Appendix,  British  Case,  p.  n. 
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BRITISH  DECLARATION  ACCOMPANYING  THE  TREATY  OF  VERSAILLES1 

Declaration 

The  King  having  entirely  agreed  with  His  Most  Christian  Majesty  upon  the  articles 
of  the  definitive  treaty,  will  seek  every  means  which  shall  not  only  insure  the  execu¬ 
tion  thereof,  with  his  accustomed  good  faith  and  punctuality,  but  will  besides  give, 
on  his  part,  all  possible  efficacy  to  the  principles  which  shall  prevent  even  the  least 
foundation  of  dispute  for  the  future. 

To  this  end,  and  in  order  that  the  fishermen  of  the  two  nations  may  not  give  cause 
for  daily  quarrels,  His  Britannic  Majesty  will  take  the  most  positive  measures  for 
preventing  his  subjects  from  interrupting,  in  any  manner,  by  their  competition,  the 
fishery  of  the  French,  during  the  temporary  exercise  of  it  which  is  granted  to  them 
upon  the  coasts  of  the  Island  of  Newfoundland;  and  he  will,  for  this  purpose,  cause 
the  fixed  settlements,  which  shall  be  formed  there,  to  be  removed.  His  Britannic 
Majesty  will  give  orders,  that  the  French  fishermen  be  not  incommoded,  in  cutting 
the  wood  necessary  for  the  repair  of  their  scaffolds,  huts,  and  fishing  vessels. 

The  thirteenth  article  of  the  treaty  of  Utrecht,  and  the  method  of  carrying  on  the 
fishery  which  has  at  all  times'  been  acknowledged,  shall  be  the  plan  upon  which 
the  fishery  shall  be  carried  on  there;  it  shall  not  be  deviated  from  by  either  party;  the 
French  fishermen  building  only  their  scaffolds,  confining  themselves  to  the  repair  of 
their  fishing  vessels,  and  not  wintering  there;  the  subjects  of  His  Britannic  Majesty, 
on  their  part,  not  molesting,  in  any  manner,  the  French  fishermen  during  their  fishing, 
nor  injuring  their  scaffolds  during  their  absence. 

The  King  of  Great  Britain,  in  ceding  the  Islands  of  St.  Pierre  and  Miquelon  to 
France,  regards  them  as  ceded  for  the  purpose  of  serving  as  a  real  shelter  to  the  French 
fishermen,  and  in  full  confidence  that  these  possessions  will  not  become  an  object  of 
jealousy  between  the  two  nations;  and  that  the  fishery  between  the  said  islands,  and 
that  of  Newfoundland  shall  be  limited  to  the  middle  of  the  channel.  .  .  . 

FRENCH  COUNTER  DECLARATION  ACCOMPANYING  SAME  TREATY 2 

The  principles  which  have  guided  the  King,  in  the  whole  course  of  the  negotiations, 
which  preceded  the  re-establishment  of  peace,  must  have  convinced  the  King  of  Great 
Britain,  that  His  Majesty  has  had  no  other  design  than  to  render  it  solid  and  lasting, 
by  preventing,  as  much  as  possible,  in  the  four  quarters  of  the  world,  every  subject 
of  discussion  and  quarrel.  The  King  of  Great  Britain  undoubtedly  places  too  much 
confidence  in  the  uprightness  of  His  Majesty’s  intentions,  not  to  rely  upon  his  constant 
attention  to  prevent  the  Islands  of  St.  Pierre  and  Miquelon  from  becoming  an  object 
of  jealousy  between  the  two  nations. 

As  to  the  fishery  on  the  coasts  of  Newfoundland,  which  has  been  the  object  of  the 
new  arrangements  settled  by  the  two  sovereigns  upon  this  matter,  it  is  sufficiently 
ascertained  by  the  fifth  article  of  the  treaty  of  peace  signed  this  day,  and  by  the 
declaration  likewise  delivered  to-day,  by  His  Britannic  Majesty’s  Ambassador  Extra¬ 
ordinary  and  Plenipotentiary;  and  His  Majesty  declares,  that  he  is  fully  satisfied  on 
this  head. 

In  regard  to  the  fishery  between  the  Island  of  Newfoundland  and  those  of  St.  Pierre 
and  Miquelon,  it  is  not  to  be  carried  on,  by  either  party,  but  to  the  middle  of  the 
channel;  and  His  Majesty  will  give  the  most  positive  orders,  that  the  French  fisher- 

1  Appendix,  U.  S.  Case,  p.  54;  Appendix,  British  Case,  p.  11. 

2  Appendix,  U.  S.  Case,  p.  56;  Appendix,  British  Case,  p.  12. 
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men  shall  not  go  beyond  this  line.  His  Majesty  is  firmly  persuaded  that  the  King 
of  Great  Britain  will  give  like  orders  to  the  English  fishermen.  .  .  . 

TREATY  OF  PARIS,  SEPTEMBER  3,  1783,  BETWEEN  GREAT  BRITAIN 

AND  UNITED  STATES1 

Definitive  Treaty  of  Peace  and  Friendship  between  His  Britannic 
Majesty  and  the  United  States  of  America.  —  Signed  at  Paris, 
the  3RD  of  September,  1783 

Art.  III.  It  is  agreed,  that  the  People  of  The  United  States  shall  continue  to  enjoy 
unmolested  the  right  to  take  Fish  of  every  kind  on  the  Grand  Bank  and  on  all  the  other 
Banks  of  Newfoundland;  also  in  the  Gulph  of  St.  Lawrence,  and  at  all  other  places  in 
the  Sea,  where  the  Inhabitants  of  both  Countries  used  at  any  time  heretofore  to  fish. 
And  also  that  the  Inhabitants  of  The  United  States  shall  have  liberty  to  take  fish 
of  every  kind  on  such  part  of  the  Coast  of  Newfoundland  as  British  Fishermen  shall 
use,  (but  not  to  dry  or  cure  the  same  on  that  Island),  and  also  on  the  Coasts,  Bays, 
and  Creeks  of  all  other  of  His  Britannic  Majesty’s  Dominions  in  America;  and  that 
the  American  Fishermen  shall  have  liberty  to  dry  and  cure  fish  in  any  of  the  unsettled 
Bays,  Harbors,  and  Creeks  of  Nova  Scotia,  Magdalen  Islands,  and  Labrador,  so  long 
as  the  same  shall  remain  unsettled;  but  so  soon  as  the  same,  or  either  of  them,  shall 
be  settled,  it  shall  not  be  lawful  for  the  said  Fishermen  to  dry  or  cure  fish  at  such 
Settlement,  without  a  previous  agreement  for  that  purpose  with  the  Inhabitants, 
Proprietors,  or  Possessors  of  the  ground. 

UNRATIFIED  TREATY  OF  AMITY,  COMMERCE,  AND  NAVIGATION, 
DECEMBER  31,  1806,  BETWEEN  GREAT  BRITAIN  AND 
THE  UNITED  STATES  2 

Art.  12.  And  whereas  it  is  expedient  to  make  special  provisions  respecting  the 
maritime  jurisdiction  of  the  high  contracting  parties  on  the  coast  of  their  respective 
possessions  in  North  America  on  account  of  peculiar  circumstances  belonging  to  those 
coasts,  it  is  agreed  that  in  all  cases  where  one  of  the  said  high  contracting  parties 
shall  be  engaged  in  war,  and  the  other  shall  be  at  peace,  the  belligerent  Power  shall 
not  stop  except  for  the  purpose  hereafter  mentioned,  the  vessels  of  the  neutral  Power, 
or  the  unarmed  vessels  of  other  nations,  within  five  marine  miles  from  the  shore  belong¬ 
ing  to  the  said  neutral  Power  on  the  American  seas. 

Provided  that  the  said  stipulation  shall  not  take  effect  in  favor  of  the  ships  of 
any  nation  or  nations  which  shall  not  have  agreed  to  respect  the  limits  aforesaid,  as 
the  line  of  maritime  jurisdiction  of  the  said  neutral  State.  And  it  is  further  stipulated, 
that  if  either  of  the  high  contracting  parties  shall  be  at  war  with  any  nation  or  nations, 
which  shall  not  have  agreed  to  respect  the  said  special  limit  or  line  of  maritime  juris¬ 
diction  herein  agreed  upon,  such  contracting  party  shall  have  the  right  to  stop  or 
search  any  vessel  beyond  the  limit  of  a  cannon  shot,  or  three  marine  miles  from  the 
said  coast  of  the  neutral  Power,  for  the  purpose  of  ascertaining  the  nation  to  which 
such  vessel  shall  belong;  and  with  respect  to  the  ships  and  property  of  the  nation  or 
nations  not  having  agreed  to  respect  the  aforesaid  line  of  jurisdiction,  the  belligerent 
Power  shall  exercise  the  same  rights  as  if  this  article  did  not  exist;  and  the  several 

1  Appendix,  U.  S.  Case,  p.  23;  Appendix,  British  Case,  p.  12. 

2  Appendix,  U.  S.  Counter  Case,  p.  18;  Appendix,  British  Case,  p.  24. 
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provisions  stipulated  by  this  article  shall  have  full  force  and  effect  only  during  the 
continuance  of  the  present  treaty.  .  .  . 

Art.  19.  It  shall  be  lawful  for  the  ships  of  war  and  privateers  belonging  to  the 
said  parties,  respectively,  to  carry  whithersoever  they  please  the  ships  and  goods 
taken  from  their  enemies,  without  being  obliged  to  pay  any  fees  to  the  officers  of  the 
Admiralty,  or  to  any  judges  whatever;  nor  shall  the  said  prizes,  when  they  arrive 
at  and  enter  the  ports  of  the  said  parties,  be  detained  or  seized;  nor  shall  the  searchers 
or  other  officers  of  those  places  visit  such  prizes,  (except  for  the  purpose  of  preventing 
the  carrying  of  any  part  of  the  cargo  thereof  on  shore  in  any  manner  contrary  to  the 
established  laws  of  revenue,  navigation,  or  commerce);  nor  shall  such  officers  take 
cognizance  of  the  validity  of  such  prizes,  but  they  shall  be  at  liberty  to  hoist  sail  and 
depart  as  speedily  as  may  be,  and  carry  their  said  prizes  to  the  places  mentioned  in 
their  commissions  or  patents,  which  the  commanders  of  the  said  ships  of  war  or  priva¬ 
teers  shall  be  obliged  to  show. 

No  shelter  or  refuge  shall  be  given  in  their  ports  to  such  as  have  made  a  prize 
upon  the  subjects  or  citizens  of  either  of  the  said  parties;  but,  if  forced  by  stress  of 
weather  or  the  dangers  of  the  sea  to  enter  them,  particular  care  shall  be  taken  to 
hasten  their  departure,  and  to  cause  them  to  retire  as  soon  as  possible.  Nothing  in 
this  treaty  contained  shall,  however,  be  construed  to  operate  contrary  to  the  former 
and  existing  public  treaties  with  other  Sovereigns  or  States;  but  the  two  parties 
agree  that,  while  they  continue  in  amity,  neither  of  them  will  in  future  make  any 
treaty  that  shall  be  inconsistent  with  this  or  the  preceding  article. 

Neither  of  the  said  parties  shall  permit  the  ships  or  goods  belonging  to  the  subjects 
or  citizens  of  the  other  to  be  taken  within  cannon  shot  of  the  coast,  nor  within  the 
jurisdiction  described  in  Article  12,  so  long  as  the  provisions  of  the  said  article  shall 
be  in  force,  by  ships  of  war  or  others  having  commissions  from  any  Prince,  Republic, 
or  State  whatever.  But  in  case  it  should  so  happen,  the  party  whose  territorial 
rights  shall  thus  have  been  violated  shall  use  his  utmost  endeavors  to  obtain  from 
the  offending  party  full  and  ample  satisfaction  for  the  vessel  or  vessels  so  taken, 
whether  the  same  be  vessels  of  war  or  merchant  vessels.  .  .  . 

CONVENTION  OF  OCTOBER  20,  1818,  BETWEEN  GREAT  BRITAIN  AND 

THE  UNITED  STATES1 

The  United  States  of  America  and  His  Majesty  the  King  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  desirous  to  cement  the  good  understanding  which  happily 
subsists  between  them,  have,  for  that  purpose,  named  their  respective  plenipoten¬ 
tiaries,  that  is  to  say:  the  President  of  the  United  States,  on  his  part,  has  appointed 
Albert  Gallatin,  their  Envoy  Extraordinary  and  Minister  Plenipotentiary  to  the 
Court  of  France;  and  Richard  Rush,  their  Envoy  Extraordinary  and  Minister  Pleni¬ 
potentiary  to  the  Court  of  His  Britannic  Majesty;  and  His  Majesty  has  appointed 
the  Right  Honorable  Frederick  John  Robinson,  treasurer  of  His  Majesty’s  navy, 
and  President  of  the  Committee  of  Privy  Council  for  Trade  and  Plantations;  and 
Henry  Goulburn,  Esq.,  one  of  His  Majesty’s  Under  Secretaries  of  State:  who,  after 
having  exchanged  their  respective  full  powers,  found  to  be  in  due  and  proper  form, 
have  agreed  to  and  concluded  the  following  articles: 

Art.  1.  Whereas  differences  have  arisen  respecting  the  liberty,  claimed  by  the 
United  States  for  the  inhabitants  thereof,  to  take,  dry,  and  cure  fish  on  certain  coasts, 

1  Appendix,  U.  S.  Case,  p.  24;  Appendix,  British  Case,  p.  30. 
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bays,  harbors,  and  creeks  of  His  Britannic  Majesty’s  dominions  in  America,  it  is 
agreed  between  the  high  contracting  parties  that  the  inhabitants  of  the  said  United 
States  shall  have,  forever,  in  common  with  the  subjects  of  His  Britannic  Majesty, 
the  liberty  to  take  fish  of  every  kind  on  that  part  of  the  southern  coast  of  Newfound¬ 
land  which  extends  from  Cape  Ray  to  the  Ramea  Islands,  on  the  western  and  northern 
coast  of  Newfoundland;  from  the  said  Cape  Ray  to  the  Quirpon  Islands;  on  the 
shores  of  the  Magdalen  Islands;  and  also  on  the  coasts,  bays,  harbors,  and  creeks, 
from  Mount  Joli,  on  the  southern  coast  of  Labrador,  to  and  through  the  Straits  of 
Belleisle,  and  thence  northwardly,  indefinitely,  along  the  coast,  without  prejudice, 
however,  to  any  of  the  exclusive  rights  of  the  Hudson’s  Bay  Company:  and  that  the 
American  fishermen  shall  also  have  liberty,  forever,  to  dry  and  cure  fish  in  any  of  the 
unsettled  bays,  harbors,  and  creeks  of  the  southern  part  of  the  coast  of  Newfound¬ 
land,  hereabove  described,  and  of  the  coast  of  Labrador;  but  so  soon  as  the  same, 
or  any  portion  thereof,  shall  be  settled,  it  shall  not  be  lawful  for  the  said  fishermen 
to  dry  or  cure  fish  at  such  portion  so  settled,  without  previous  agreement  for  such 
purpose  with  the  inhabitants,  proprietors,  or  possessors  of  the  ground.  And  the 
United  States  hereby  renounce,  forever,  any  liberty  heretofore  enjoyed  or  claimed  by 
the  inhabitants  thereof  to  take,  dry,  or  cure  fish  on  or  within  three  marine  miles  of 
any  of  the  coasts,  bays,  creeks,  or  harbors  of  His  Britannic  Majesty’s  dominions  in 
America,  not  included  within  the  above-mentioned  limits:  Provided ,  however,  that 
the  American  fishermen  shall  be  admitted  to  enter  such  bays  or  harbors  for  the 
purpose  of  shelter  and  of  repairing  damages  therein,  of  purchasing  wood,  and  of  obtain¬ 
ing  water,  and  for  no  other  purpose  whatever.  But  they  shall  be  under  such  restric¬ 
tions  as  may  be  necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein,  or 
.in  any  other  manner  whatever  abusing  the  privileges  hereby  reserved  to  them.  .  .  . 

TREATY  OF  JUNE  5,  1854,  BETWEEN  GREAT  BRITAIN  AND  THE 

UNITED  STATES1 

The  Government  of  the  United  States  being  equally  desirous  with  Her  Majesty 
the  Queen  of  Great  Britain  to  avoid  further  misunderstanding  between  their  respective 
citizens  and  subjects  in  regard  to  the  extent  of  the  right  of  fishing  on  the  coasts  of 
British  North  America,  secured  to  each  by  Article  I  of  a  convention  between  the 
United  States  and  Great  Britain,  signed  at  London  on  the  20th  day  of  October,  1818; 
and  being  also  desirous  to  regulate  the  commerce  and  navigation  between  their  respec¬ 
tive  territories  and  people,  and  more  especially  between  Her  Majesty’s  possessions  in 
North  America  and  the  United  States,  in  such  manner  as  to  render  the  same  recipro¬ 
cally  beneficial  and  satisfactory,  have,  respectively,  named  Plenipotentiaries  to  confer 
and  agree  thereupon,  that  is  to  say: 

The  President  of  the  United  States  of  America,  William  L.  Marcy,  Secretary  of 
State  of  the  United  States,  and  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  James,  Earl  of  Elgin  and  Kincardine,  Lord  Bruce  and 
Elgin,  a  peer  of  the  United  Kingdom,  Knight  of  the  most  ancient  and  most  noble 
Order  of  the  Thistle,  and  Governor  General  in  and  over  all  Her  Britannic  Majesty’s 
provinces  on  the  continent  of  North  America,  and  in  and  over  the  island  of  Prince 
Edward; 

Who,  after  having  communicated  to  each  other  their  respective  full  powers,  found 
in  good  and  due  form,  have  agreed  upon  the  following  articles: 

1  Appendix,  U.  S.  Case,  p.  25;  Appendix,  British  Case,  p.  36. 
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Art.  I.  It  is  agreed  by  the  high  contracting  parties  that  in  addition  to  the  liberty 
secured  to  the  United  States  fishermen  by  the  above-mentioned  convention  of  October 
20,  1818,  of  taking,  curing,  and  drying  fish  on  certain  coasts  of  the  British  North 
American  Colonies  therein  defined,  the  inhabitants  of  the  United  States  shall  have, 
in  common  with  the  subjects  of  Her  Britannic  Majesty,  the  liberty  to  take  fish  of 
every  kind,  except  shell-fish,  on  the  sea-coasts  and  shores,  and  in  the  bays,  harbors, 
and  creeks  of  Canada,  New  Brunswick,  Nova  Scotia,  Prince  Edward’s  Island,  and  of 
the  several  islands  thereunto  adjacent,  without  being  restricted  to  any  distance  from 
the  shore,  with  permission  to  land  upon  the  coasts  and  shores  of  those  colonies  and  the 
islands  thereof,  and  also  upon  the  Magdalen  Islands,  for  the  purpose  of  drying  their 
nets  and  curing  their  fish;  provided  that,  in  so  doing,  they  do  not  interfere  with  the 
rights  of  private  property,  or  with  British  fishermen,  in  the  peaceable  use  of  any  part 
of  the  said  coast  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the  sea  fishery, 
and  that  the  salmon  and  shad  fisheries,  and  all  fisheries  in  rivers  and  the  mouths  of 
rivers,  are  hereby  reserved  exclusively  for  British  fishermen. 

Art.  II.  It  is  agreed  by  the  high  contracting  parties  that  British  subjects  shall 
have,  in  common  with  the  citizens  of  the  United  States,  the  liberty  to  take  fish  of  every 
kind,  except  shell-fish,  on  the  eastern  sea-coasts  and  shores  of  the  United  States  north 
of  the  36th  parallel  of  north  latitude,  and  on  the  shores  of  the  several  islands  there¬ 
unto  adjacent,  and  in  the  bays,  harbors,  and  creeks  of  the  said  sea-coasts  and  shores 
of  the  United  States  and  of  the  said  islands,  without  being  restricted  to  any  distance 
from  the  shore,  with  permission  to  land  upon  the  said  coasts  of  the  United  States  and 
of  the  islands  aforesaid,  for  the  purpose  of  drying  their  nets  and  curing  their  fish: 
Provided  that,  in  so  doing,  they  do  not  interfere  with  the  rights  of  private  property, 
or  with  the  fishermen  of  the  United  States,  in  the  peaceable  use  of  any  part  of  the  said 
coasts  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the  sea  fishery, 
and  that  salmon  and  shad  fisheries,  and  all  fisheries  in  rivers  and  mouths  of  rivers, 
are  hereby  reserved  exclusively  for  fishermen  of  the  United  States.  .  .  . 

TREATY  OF  WASHINGTON,  MAY  8,  1871,  BETWEEN  GREAT  BRITAIN 
AND  THE  UNITED  STATES1 

Art.  XVIII.  It  is  agreed  by  the  high  contracting  parties  that,  in  addition  to  the 
liberty  secured  to  the  United  States  fishermen  by  the  convention  between  the  United 
States  and  Great  Britain,  signed  at  London  on  the  20th  day  of  October,  1818,  of 
taking,  curing,  and  drying  fish  on  certain  coasts  of  the  British  North  American  Colonies 
therein  defined,  the  inhabitants  of  the  United  States  shall  have,  in  common  with  the 
subjects  of  Her  Britannic  Majesty,  the  liberty,  for  the  term  of  years  mentioned  in 
Article  XXXIII  of  this  treaty,  to  take  fish  of  every  kind,  except  shell-fish,  on  the 
sea-coasts  and  shores,  and  in  the  bays,  harbors,  and  creeks,  of  the  Provinces  of 
Quebec,  Nova  Scotia,  and  New  Brunswick,  and  the  colony  of  Prince  Edward’s 
Island,  and  of  the  several  islands  thereunto  adjacent,  without  being  restricted  to  any 
distance  from  the  shore,  with  permission  to  land  upon  the  said  coasts  and  shores  and 
islands,  and  also  upon  the  Magdalen  Islands,  for  the  purpose  of  drying  their  nets 
and  curing  their  fish;  provided  that,  in  so  doing,  they  do  not  interfere  with  the  rights 
of  private  property,  or  with  British  fishermen,  in  the  peaceable  use  of  any  part  of 
the  said  coasts  in  their  occupancy  for  the  same  purpose. 

1  Appendix,  U.  S.  Case,  p.  28;  Appendix,  British  Case,  p.  39. 


382 


APPENDIX 


It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the  sea  fishery, 
and  that  the  salmon  and  shad  fisheries,  and  all  other  fisheries  in  rivers  and  the  mouths 
of  rivers,  are  hereby  reserved  exclusively  for  British  fishermen. 

Art.  XIX.  It  is  agreed  by  the  high  contracting  parties  that  British  subjects 
shall  have,  in  common  with  the  citizens  of  the  United  States,  the  liberty,  for  the  term 
of  years  mentioned  in  Article  XXXIII  of  this  treaty,  to  take  fish  of  every  kind,  except 
shell-fish,  on  the  eastern  sea-coasts  and  shores  of  the  United  States  north  of  the  thirty- 
ninth  parallel  of  north  latitude,  and  on  the  shores  of  the  several  islands  thereunto 
adjacent,  and  in  the  bays,  harbors,  and  creeks  of  the  said  sea-coasts  and  shores  of 
the  United  States  and  of  the  said  islands,  without  being  restricted  to  any  distance 
from  the  shore,  with  permission  to  land  upon  the  said  coasts  of  the  United  States  and 
of  the  islands  aforesaid,  for  the  purpose  of  drying  their  nets  and  curing  their  fish; 
provided  that,  in  so  doing,  they  do  not  interfere  with  the  rights  of  private  property, 
or  with  the  fishermen  of  the  United  States  in  the  peaceable  use  of  any  part  of  the 
said  coasts  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the  sea  fishery, 
and  that  salmon  and  shad  fisheries,  and  all  other  fisheries  in  rivers  and  mouths  of 
rivers,  are  hereby  reserved  exclusively  for  fishermen  of  the  United  States. 

Art.  XXII.  Inasmuch  as  it  is  asserted  by  the  Government  of  Her  Britannic 
Majesty,  that  the  privileges  accorded  to  the  citizens  of  the  United  States  under  Article 

XVIII  of  this  treaty  are  of  greater  value  than  those  accorded  by  Articles  XIX  and 
XXI  of  this  treaty  to  the  subjects  of  Her  Britannic  Majesty,  and  this  assertion  is 
not  admitted  by  the  Government  of  the  United  States,  it  is  further  agreed  that  Com¬ 
missioners  shall  be  appointed  to  determine,  having  regard  to  the  privileges  accorded 
by  the  United  States  to  the  subjects  of  Her  Britannic  Majesty,  as  stated  in  Articles 

XIX  and  XXI  of  this  treaty,  the  amount  of  any  compensation  which,  in  their 
opinion  ought  to  be  paid  by  the  Government  of  the  United  States  to  the  Govern¬ 
ment  of  Her  Britannic  Majesty  in  return  for  the  privileges  accorded  to  the  citizens 
of  the  United  States  under  Article  XVIII  of  this  treaty;  and  that  any  sum  of 
money  which  the  said  Commissioners  may  so  award  shall  be  paid  by  the  United 
States  Government,  in  a  gross  sum,  within  twelve  months  after  such  award  shall 
have  been  given. 

Art.  XXVI.  The  navigation  of  the  river  St.  Lawrence,  ascending  and  descending, 
from  the  forty-fifth  parallel  of  north  latitude,  where  it  ceases  to  form  the  boundary 
between  the  two  countries,  from,  to,  and  into  the  sea,  shall  forever  remain  free  and 
open  for  the  purposes  of  commerce  to  the  citizens  of  the  United  States,  subject  to 
any  laws  and  regulations  of  Great  Britain,  or  of  the  Dominion  of  Canada,  not  incon¬ 
sistent  with  such  privilege  of  free  navigation. 

The  navigation  of  the  rivers  Yukon,  Porcupine,  and  Stikine,  ascending  and  descend¬ 
ing,  from,  to,  and  into  the  sea,  shall  forever  remain  free  and  open  for  the  purposes  of 
commerce  to  the  subjects  of  Her  Britannic  Majesty  and  to  the  citizens  of  the  United 
States,  subject  to  any  laws  and  regulations  of  either  country  within  its  own  territory, 
not  inconsistent  with  such  privilege  of  free  navigation. 

Art.  XXVII.  The  Government  of  Her  Britannic  Majesty  engages  to  urge  upon 
the  Government  of  the  Dominion  of  Canada  to  secure  to  the  citizens  of  the  United 
States  the  use  of  the  Welland,  St.  Lawrence,  and  other  canals  in  the  Dominion  on  terms 
of  equality  with  the  inhabitants  of  the  Dominion,  and  the  Government  of  the  United 
States  engages  that  the  subjects  of  Her  Britannic  Majesty  shall  enjoy  the  use  of  the 
St.  Clair  Flats  canal  on  terms  of  equality  with  the  inhabitants  of  the  United  States, 
and  further  engages  to  urge  upon  the  State  Governments  to  secure  to  the  subjects  of 
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Her  Britannic  Majesty  the  use  of  the  several  State  canals  connected  with  the  navi¬ 
gation  of  the  lakes  or  rivers  traversed  by  or  contiguous  to  the  boundary-line  between 
the  possessions  of  the  high  contracting  parties,  on  terms  of  equality  with  the  inhab¬ 
itants  of  the  United  States. 


NORTH  SEA  FISHERIES  CONVENTION,  1882 

Convention  Between  Her  Britannic  Majesty,  The  German  Emperor,  King  of 

Prussia,  The  King  of  the  Belgians,  The  King  of  Denmark,  The  President 
of  the  French  Republic,  and  the  King  of  the  Netherlands,  for 
Regulating  the  Police  of  the  North  Sea  Fisheries1 

(Signed  at  The  Hague,  May  6,  1882) 

Art.  I.  The  provisions  of  the  present  convention,  the  object  of  which  is  to  regulate 
the  police  of  the  fisheries  in  the  North  Sea,  outside  territorial  waters,  shall  apply  to 
the  subjects  of  the  high  contracting  parties. 

Art.  II.  The  fishermen  of  each  country  shall  enjoy  the  exclusive  right  of  fishery 
within  the  distance  of  3  miles  from  low-water  mark  along  the  whole  extent  of  the 
coasts  of  their  respective  countries,  as  well  as  of  the  dependent  islands  and  banks. 

As  regards  bays,  the  distance  of  3  miles  shall  be  measured  from  a  straight  line 
drawn  across  the  bay  in  the  part  nearest  the  entrance,  at  the  first  point  where  the 
width  does  not  exceed  10  miles. 

The  present  article  shall  not  in  any  way  prejudice  the  freedom  of  navigation  and 
anchorage  in  territorial  waters  accorded  to  fishing  boats,  provided  they  conform  to 
the  special  police  regulations  enacted  by  the  powers  to  whom  the  shore  belongs. 

Art.  III.  The  miles  mentioned  in  the  preceding  article  are  geographical  miles, 
whereof  60  make  a  degree  of  latitude.  .  .  . 

UNRATIFIED  TREATY  OF  FEBRUARY  15,  1888,  BETWEEN  GREAT  BRITAIN 
AND  THE  UNITED  STATES,  CONCERNING  THE  INTERPRETATION 
OF  ARTICLE  I  OF  THE  CONVENTION  OF  OCTOBER  20,  1818 2 

Whereas  differences  have  arisen  concerning  the  interpretation  of  Article  I.  of  the 
Convention  of  October  20,  1818;  the  United  States  of  America,  and  Her  Majesty 
the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  being  mutually 
desirous  of  removing  all  causes  of  misunderstanding  in  relation  thereto,  and  of  pro¬ 
moting  friendly  intercourse  and  good  neighborhood  between  the  United  States  and 
the  Possessions  of  Her  Majesty  in  North  America,  have  resolved  to  conclude  a  Treaty 
to  that  end,  and  have  named  as  their  Plenipotentiaries,  that  is  to  say: 

The  President  of  the  United  States,  Thomas  F.  Bayard,  Secretary  of  State; 
William  L.  Putnam,  of  Maine;  and  James  B.  Angell,  of  Michigan: 

And  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
The  Right  Hon.  Joseph  Chamberlain,  M.P.,  The  Honorable  Sir  Lionel  Sackville 
Sackville  West,  K.C.M.G.,  Her  Britannic  Majesty’s  Envoy  Extraordinary  and 
Minister  Plenipotentiary  to  the  United  States  of  America;  and  Sir  Charles  Tupper, 
G.C.M.G.,  C.B.,  Minister  of  Finance  of  the  Dominion  of  Canada; 

1  Appendix,  U.  S.  Counter  Case,  p.  S3:  Appendix,  British  Case,  p.  41. 

2  Appendix,  U.  S.  Case,  p.  39;  Appendix,  British  Case,  p.  42. 
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Who,  having  communicated  to  each  other  their  respective  Full  Powers,  found  in 
good  and  due  form,  have  agreed  upon  the  following  articles: 

Art.  I.  The  High  Contracting  Parties  agree  to  appoint  a  Mixed  Commission  to 
delimit,  in  the  manner  provided  in  this  Treaty,  the  British  waters,  bays,  creeks,  and 
harbors,  of  the  coasts  of  Canada  and  of  Newfoundland,  as  to  which  the  United  States, 
by  Article  I.  of  the  convention  of  October  20,  1818,  between  the  United  States  and 
Great  Britain,  renounced  forever  any  liberty  to  take,  dry,  or  cure  fish. 

Art.  II.  The  Commission  shall  consist  of  two  Commissioners  to  be  named  by  her 
Britannic  Majesty,  and  of  two  Commissioners  to  be  named  by  the  President  of  the 
United  States,  without  delay,  after  the  exchange  of  ratifications  of  this  Treaty. 

The  Commission  shall  meet  and  complete  the  delimitation  as  soon  as  possible 
thereafter. 

In  case  of  the  death,  absence,  or  incapacity  of  any  Commissioner,  or  in  the  event 
of  any  Commissioner  omitting  or  ceasing  to  act  as  such  the  President  of  the  United 
States  or  Her  Britannic  Majesty,  respectively,  shall  forthwith  name  another  person 
to  act  as  Commissioner  instead  of  the  Commissioner  originally  named. 

Art.  III.  The  delimitation  referred  to  in  Article  I.  of  this  Treaty  shall  be  marked 
upon  British  Admiralty  charts  by  a  series  of  lines  regularly  numbered  and  duly 
described.  The  charts  so  marked  shall,  on  the  termination  of  the  work  of  the  Com¬ 
mission,  be  signed  by  the  Commissioners  in  quadruplicate,  one  copy  whereof  shall 
be  delivered  to  the  Secretary  of  State  of  the  United  States,  and  three  copies  to  Her 
Majesty’s  Government.  The  delimitation  shall  be  made  in  the  following  manner, 
and  shall  be  accepted  by  both  the  High  Contracting  Parties  as  applicable  for  all  pur¬ 
poses  under  Article  I.  of  the  Convention  of  October  20,  1818,  between  the  United 
States  and  Great  Britain. 

The  three  marine  miles  mentioned  in  Article  I.  of  the  Convention  of  October  20, 
1818,  shall  be  measured  seaward  from  low  water  mark;  but  at  every  bay,  creek,  or 
harbor,  not  otherwise  specially  provided  for  in  this  Treaty,  such  three  marine  miles 
shall  be  measured  seaward  from  a  straight  line  drawn  across  the  bay,  creek,  or  harbor, 
in  the  part  nearest  the  entrance  at  the  first  point  where  the  width  does  not  exceed 
ten  marine  miles. 

Art.  IV.  At  or  near  the  following  bays  the  limits  of  exclusion  under  Article  I. 
of  the  Convention  of  October  20,  1818,  at  points  more  than  three  marine  miles  from 
low- water  mark,  shall  be  established  by  the  following  lines,  namely: 

At  the  Baie  des  Chaleurs  the  line  from  the  Light  at  Birch  Point  on  Miscou  Island 
to  Macquereau  Point  Light;  at  the  Bay  of  Miramichi,  the  line  from  the  Light  at 
Point  Escuminac  to  the  light  on  the  Eastern  Point  of  Tabisintac  Gully;  at  Egmont 
Bay,  in  Prince  Edward  Island,  the  line  from  the  Light  at  Cape  Egmont  to  the  Light 
at  West  Point;  and  off  St.  Ann’s  Bay,  in  the  Province  of  Nova  Scotia,  the  line  from 
Cape  Smoke  to  the  Light  at  Point  Anconi. 

At  Fortune  Bay,  in  Newfoundland,  the  line  from  Connaigre  Head  to  the  Light  on 
the  South-easterly  end  of  Brunet  Island,  thence  to  Fortune  Head;  at  Sir  Charles 
Hamilton  Sound,  the  line  from  the  South-east  point  of  Cape  Fogo  to  White  Island, 
thence  to  the  North  end  of  Peckford  Island,  and  from  the  South  end  of  Peckford 
Island  to  the  East  Headland  of  Ragged  Harbor. 

At  or  near  the  following  bays  the  limits  of  exclusion  shall  be  three  marine  miles 
seaward  from  the  following  lines,  namely: 

At  or  near  Barrington  Bay,  in  Nova  Scotia,  the  line  from  the  Light  on  Stoddart 
Island  to  the  Light  on  the  south  point  of  Cape  Sable,  thence  to  the  light  at  Baccaro 
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Point;  at  Chedabucto  and  St.  Peter’s  Bays,  the  line  from  Cranberry  Island  Light  to 
Green  Island  Light,  thence  to  Point  Rouge;  at  Mira  Bay,  the  line  from  the  Light 
on  the  East  Point  of  Scatari  Island  to  the  North-easterly  Point  of  Cape  Morien; 
and  at  Placentia  Bay,  in  Newfoundland,  the  line  from  Latine  Point,  on  the  Eastern 
mainland  shore,  to  the  most  Southerly  Point  of  Red  Island,  thence  by  the  most 
Southerly  Point  of  Merasheen  Island  to  the  mainland. 

Long  Island  and  Bryer  Island,  on  St.  Mary’s  Bay,  in  Nova  Scotia,  shall,  for  the 
purpose  of  delimitation,  be  taken  as  the  coasts  of  such  bay. 

Art.  V.  Nothing  in  this  Treaty  shall  be  construed  to  include  within  the  common 
waters  any  such  interior  portions  of  any  bays,  creeks,  or  harbors  as  cannot  be  reached 
from  the  sea  without  passing  within  the  three  marine  miles  mentioned  in  Article  I. 
of  the  Convention  of  October  20,  1818. 

Art.  VI.  The  Commissioners  shall  from  time  to  time  report  to  each  of  the  High 
Contracting  Parties,  such  lines  as  they  may  have  agreed  upon,  numbered,  described, 
and  marked  as  herein  provided,  with  quadruplicate  charts  thereof;  which  lines  so 
reported  shall  forthwith  from  time  to  time  be  simultaneously  proclaimed  by  the 
High  Contracting  Parties,  and  be  binding  after  two  months  from  such  proclamation. 

Art.  VII.  Any  disagreement  of  the  Commissioners  shall  forthwith  be  referred  to 
an  Umpire  selected  by  the  Secretary  of  State  of  the  United  States  and  Her  Britannic 
Majesty’s  Minister  at  Washington;  and  his  decision  shall  be  final. 

Art.  VIII.  Each  of  the  High  Contracting  Parties  shall  pay  its  own  Commis¬ 
sioners  and  officers.  All  other  expenses  jointly  incurred,  in  connection  with  the 
performance  of  the  work,  including  compensation  to  the  Umpire,  shall  be  paid  by 
the  High  Contracting  Parties  in  equal  moieties. 

Art.  IX.  Nothing  in  this  Treaty  shall  interrupt  or  affect  the  free  navigation  of 
the  Strait  of  Canso  by  fishing  vessels  of  the  United  States. 

Art.  X.  United  States  fishing  vessels  entering  the  bays  or  harbors  referred  to 
in  Article  I.  of  this  Treaty  shall  conform  to  harbor  regulations  common  to  them  and 
to  fishing  vessels  of  Canada  or  of  Newfoundland. 

They  need  not  report,  enter,  or  clear,  when  putting  into  such  bays  or  harbors 
for  shelter  or  repairing  damages,  nor  when  putting  into  the  same,  outside  the  limits 
of  established  ports  of  entry,  for  the  purpose  of  purchasing  wood  or  of  obtaining  water; 
except  that  any  such  vessel  remaining  more  than  twenty-four  hours,  exclusive  ol 
Sundays  and  legal  holidays,  within  any  such  port,  or  communicating  with  the  shore 
therein,  may  be  required  to  report,  enter,  or  clear;  and  no  vessel  shall  be  excused 
hereby  from  giving  due  information  to  boarding  officers. 

They  shall  not  be  liable  in  any  such  bays  or  harbors  for  compulsory  pilotage; 
nor,  when  therein  for  the  purpose  of  shelter,  of  repairing  damages,  of  purchasing 
wood,  or  of  obtaining  water,  shall  they  be  liable  for  harbor  dues,  tonnage  dues,  buoy 
dues,  light  dues,  or  other  similar  dues;  but  this  enumeration  shall  not  permit  other 
charges  inconsistent  with  the  enjoyment  of  the  liberties  reserved  or  secured  by  the 
Convention  of  October  20,  1818. 

Art.  XI.  United  States  fishing  vessels  entering  the  ports,  bays,  and  harbors  of 
the  Eastern  and  North-eastern  coasts  of  Canada  or  of  the  coasts  of  Newfoundland 
under  stress  of  weather  or  other  casualty  may  unload,  reload,  transship,  or  sell,  subject 
to  customs  laws  and  regulations,  all  fish  on  board,  when  such  unloading,  transship¬ 
ment,  or  sale  is  made  necessary  as  incidental  to  repairs,  and  may  replenish  outfits, 
provisions  and  supplies  damaged  or  lost  by  disaster;  and  in  case  of  death  or  sickness 
shall  be  allowed  all  needful  facilities,  including  the  shipping  of  crews. 
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Licenses  to  purchase  in  established  ports  of  entry  of  the  aforesaid  coasts  of  Canada 
or  of  Newfoundland,  for  the  homeward  voyage,  such  provisions  and  supplies  as  are 
ordinarily  sold  to  trading  vessels,  shall  be  granted  to  United  States  fishing  vessels  in 
such  ports,  promptly  upon  application  and  without  charge;  and  such  vessels,  having 
obtained  licenses  in  the  manner  aforesaid,  shall  also  be  accorded  upon  all  occasions 
such  facilities  for  the  purchase  of  casual  or  needful  provisions  and  supplies  as  are 
ordinarily  granted  to  the  trading  vessels;  but  such  provisions  or  supplies  shall  not  be 
obtained  by  barter,  nor  purchased  for  re-sale  or  traffic. 

Art.  XII.  Fishing  vessels  of  Canada  and  Newfoundland  shall  have  on  the  Atlantic 
coast  of  the  United  States  all  the  privileges  reserved  and  secured  by  this  Treaty  to 
United  States  fishing  vessels  in  the  aforesaid  waters  of  Canada  and  Newfoundland. 

Art.  XIII.  The  Secretary  of  the  Treasury  of  the  United  States  shall  make  regu¬ 
lations  providing  for  the  conspicuous  exhibition  by  every  United  States  fishing  vessel, 
of  its  official  number  on  each  bow;  and  any  such  vessel,  required  by  law  to  have  an 
official  number,  and  failing  to  comply  with  such  regulations,  shall  not  be  entitled  to 
the  licenses  provided  for  in  this  Treaty. 

Such  regulations  shall  be  communicated  to  Her  Majesty’s  Government  previously 
to  their  taking  effect. 

Art.  XIV.  The  penalties  for  unlawfully  fishing  in  the  waters,  bays,  creeks,  and 
harbors,  referred  to  in  Article  I  of  this  Treaty,  may  extend  to  forfeiture  of  the  boat 
or  vessel,  and  appurtenances,  and  also  of  the  supplies  and  cargo  aboard  when  the 
offense  was  committed;  and  for  preparing  in  such  waters  to  unlawfully  fish  therein, 
penalties  shall  be  fixed  by  the  court,  not  to  exceed  those  for  unlawfully  fishing;  and 
for  any  other  violation  of  the  laws  of  Great  Britain,  Canada,  or  Newfoundland  relating 
to  the  right  of  fishery  in  such  waters,  bays,  creeks,  or  harbors,  penalties  shall  be  fixed 
by  the  court,  not  exceeding  in  all  three  dollars  for  every  ton  of  the  boat  or  vessel  con¬ 
cerned.  The  boat  or  vessel  may  be  holden  for  such  penalties  and  forfeitures. 

The  proceedings  shall  be  summary  and  as  inexpensive  as  practicable.  The  trial 
(except  on  appeal)  shall  be  at  the  place  of  detention,  unless  the  judge  shall,  on  request 
of  the  defense,  order  it  to  be  held  at  some  other  place  adjudged  by  him  more  con¬ 
venient.  Security  for  costs  shall  not  be  required  of  the  defense,  except  when  bail  is 
offered.  Reasonable  bail  shall  be  accepted.  There  shall  be  proper  appeals  available 
to  the  defense  only;  and  the  evidence  at  the  trial  may  be  used  on  appeal. 

Judgments  of  forfeiture  shall  be  reviewed  by  the  Governor- General  of  Canada 
in  Council,  or  the  Governor  in  Council  of  Newfoundland,  before  the  same  are 
executed. 

Art.  XV.  Whenever  the  United  States  shall  remove  the  duty  from  fish-oil, 
whale-oil,  seal-oil,  and  fish  of  all  kinds  (except  fish  preserved  in  oil),  being  the  prod¬ 
uce  of  fisheries  carried  on  by  the  fishermen  of  Canada  and  Newfoundland,  including 
Labrador,  as  well  as  from  the  usual  and  necessary  casks,  barrels,  kegs,  cans,  and  other 
usual  and  necessary  coverings  containing  the  products  above  mentioned,  the  like 
products,  being  the  produce  of  fisheries  carried  on  by  the  fishermen  of  the  United 
States,  as  well  as  the  usual  and  necessary  coverings  of  the  same,  as  above  described, 
shall  be  admitted  free  of  duty  into  the  Dominion  of  Canada  and  Newfoundland. 

And  upon  such  removal  of  duties,  and  while  the  aforesaid  articles  are  allowed  to 
be  brought  into  the  United  States  by  British  subjects,  without  duty  being  reimposed 
thereon,  the  privilege  of  entering  the  ports,  bays,  and  harbors  of  the  aforesaid  coasts 
of  Canada  and  Newfoundland  shall  be  accorded  to  United  States  fishing  vessels  by 
annual  licenses,  free  of  charge,  for  the  following  purposes,  namely: 
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1.  The  purchase  of  provisions,  bait,  ice,  seines,  lines,  and  all  other  supplies  and 
outfits; 

2.  Transshipment  of  catch,  for  transport  by  any  means  of  conveyance; 

3.  Shipping  of  crews. 

Supplies  shall  not  be  obtained  by  barter,  but  bait  may  be  so  obtained. 

The  like  privileges  shall  be  continued  or  given  to  fishing  vessels  of  Canada  and  of 
Newfoundland  on  the  Atlantic  coasts  of  the  United  States. 

Art.  XVI.  This  Treaty  shall  be  ratified  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate;  and  by  Her  Britannic  Majesty, 
having  received  the  assent  of  the  Parliament  of  Canada  and  of  the  Legislature  of 
Newfoundland;  and  the  ratifications  shall  be  exchanged  at  Washington  as  soon  as 
possible.  .  .  . 

UNRATIFIED  CONVENTION  OF  1891  BETWEEN  GREAT  BRITAIN  AND  THE 
UNITED  STATES,  FOR  THE  IMPROVEMENT  OF  COMMERCIAL  RELA¬ 
TIONS  BETWEEN  THE  UNITED  STATES  AND  HER  BRITANNIC 
MAJESTY’S  COLONY  OF  NEWFOUNDLAND1 

Art.  I.  United  States  fishing  vessels  entering  the  waters  of  Newfoundland  shall 
have  the  privilege  of  purchasing  herring,  caplin,  squid,  and  other  bait  fishes,  at  all 
times  on  the  same  terms  and  conditions,  and  subject  to  the  same  penalties  in  all  respects 
as  Newfoundland  vessels. 

They  shall  also  have  the  privilege  of  touching  and  trading,  selling  fish  and  oil, 
and  procuring  supplies  in  Newfoundland,  conforming  to  the  harbor  regulations,  but 
without  other  charge  than  the  payment  of  such  light,  harbor,  and  Customs  dues  as 
are  or  may  be  levied  on  Newfoundland  fishing  vessels. 

Art.  II.  Dry  codfish,  cod  oil,  seal  oil,  sealskins,  herrings,  salmon,  trout  and  salmon 
trout,  lobsters,  cod  roes,  tongues,  and  sounds,  the  product  of  the  fisheries  of  New¬ 
foundland,  shall  be  admitted  into  the  United  States  free  of  duty.  Also  all  hogsheads, 
barrels,  kegs,  boxes,  or  tin  cans,  in  which  the  articles  above  named  may  be  carried, 
shall  be  admitted  free  of  duty.  It  is  understood,  however,  that  “green”  codfish 
are  not  included  in  the  provisions  of  this  Article. 

Art.  III.  The  officer  of  the  Customs  at  the  Newfoundland  port  where  a  vessel 
laden  with  the  articles  named  in  Article  II  clears  shall  give  to  the  master  of  said  vessel 
a  sworn  certificate  that  the  fish  shipped  were  taken  in  the  waters  of  Newfoundland; 
which  certificate  shall  be  countersigned  by  the  Consul  or  Consular  Agent  of  the  United 
States,  and  delivered  to  the  proper  officer  of  Customs  at  the  port  of  destination  in 
the  United  States. 

Art.  IV.  When  this  convention  shall  come  into  operation,  and  during  the  con¬ 
tinuance  thereof,  the  duties  to  be  levied  and  collected  upon  the  following  enumerated 
merchandise  imported  into  the  Colony  of  Newfoundland  from  the  United  States  shall 
not  exceed  the  following  amounts,  viz.: 

Flour  .  25  cents  per  barrel 

Pork  .  ij  cents  per  lb. 

Bacon  and  hams,  tongues,  smoked  beef  and  sausage  2j  cents  per  lb.  or  $2.30  per  112  lbs. 

Beef,  pigs’  heads,  hocks,  and  feet,  salted  or  cured  . .  5  cent  per  lb. 

Indian  meal .  25  cents  per  barrel 

1  Appendix,  British  Case,  p.  45.  This  so-called  Blaine-Bond  Treaty  was  not  ratified 
by  Great  Britain  because  of  the  opposition  of  Canada. 
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Peas  . 

Oatmeal  . 

Bran,  Indian  corn,  and  rice 

Salt  (in  bulk)  . 

Kerosene  oil  . 


30  cents  per  barrel 
30  cents  per  barrel  of  200  lbs. 
12  j  per  cent,  ad  valorem 
20  cents  per  ton  of  2,240  lbs. 
6  cents  per  gallon 


And  the  following  articles  imported  free  from  the  Colony  of  Newfoundland  from 
the  United  States  shall  be  admitted  free  of  duty: 

Agricultural  implements  and  machinery  imported  by  agricultural  societies  for 
the  promotion  of  agriculture. 

Crushing  mills  for  mining  purposes. 

Raw  cotton. 

Corn  for  the  manufacture  of  brooms. 

Gas  engines,  when  protected  by  patent. 

Plows  and  harrows. 

Reaping,  raking,  plowing,  potato-digging  and  seed-sowing  machines  to  be  used 
in  the  colony. 

Printing  presses  and  printing  types. 

Art.  V.  It  is  understood  that  if  any  reduction  is  made  by  the  Colony  of  New¬ 
foundland,  at  any  time  during  the  term  of  this  convention,  in  the  rates  of  duty  upon 
the  articles  named  in  Article  IV  of  this  convention,  the  said  reduction  shall  apply 
to  the  United  States. 

Art.  VI.  The  present  convention  shall  take  effect  as  soon  as  the  laws  required 
to  carry  it  into  operation  shall  have  been  passed  by  the  Congress  of  the  United  States 
on  the  one  hand,  and  by  the  Imperial  Parliament  of  Great  Britain  and  the  Provincial 
Legislature  of  Newfoundland  on  the  other  hand.  Such  assent  having  been  given, 
the  convention  shall  remain  in  force  for  five  years  from  the  date  at  which  it  may  come 
into  operation,  and  further,  until  the  expiration  of  twelve  months  after  either  of  the 
high  contracting  Parties  shall  give  notice  to  the  other  of  its  wish  to  terminate  the  same; 
each  of  the  high  contracting  parties  being  at  liberty  to  give  such  notice  to  the  other 
at  the  end  of  the  said  term  of  five  years,  or  at  any  time  afterwards. 

Art.  VII.  This  convention  shall  be  duly  ratified  by  the  President  of  the  United 
States  of  America,  by  and  with  the  advice  and  consent  of  the  Senate  thereof,  and  by 
Her  Britannic  Majesty;  and  the  ratifications  shall  be  exchanged  at  Washington  on 
the  1st  day  of  February,  1894,  or  as  soon  thereafter  as  practicable. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this  convention 
and  have  hereunto  affixed  our  seals. 

Done  in  duplicate,  at  Washington,  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and 

UNRATIFIED  CONVENTION  OF  NOVEMBER  8, 1902,  BETWEEN  GREAT  BRITAIN 
AND  THE  UNITED  STATES,  FOR  THE  IMPROVEMENT  OF  COMMERCIAL 
RELATIONS  BETWEEN  THE  UNITED  STATES  AND  HIS  BRITANNIC 


MAJESTY’S  COLONY  OF  NEWFOUNDLAND  1 


Art.  I.  United  States’  fishing-vessels  entering  the  waters  of  Newfoundland  shall 
have  the  privilege  of  purchasing  herring,  caplin,  squid,  and  other  bait  fishes  at  all 
times,  on  the  same  terms  and  conditions,  and  subject  to  the  same  penalties  as  New¬ 
foundland  vessels. 

1  Appendix,  British  Case,  p.  46.  This  so-called  Hay-Bond  Treaty  was  not  ratified  by 
the  Senate  of  the  United  States. 
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They  shall  also  have  the  privilege  of  touching  and  trading,  buying  and  selling 
fish  and  oil,  and  procuring  supplies  in  Newfoundland,  conforming  to  the  Harbor 
Regulations,  but  without  other  charge  than  the  payment  of  such  light,  harbor, 
and  customs  dues  as  are,  or  may  be,  levied  on  Newfoundland  fishing-vessels. 

Art.  II.  Codfish,  cod  oil,  seal  oil,  whale  oil,  unmanufactuced  whalebone,  seal¬ 
skins,  herrings,  salmon,  trout,  and  salmon-trout,  lobsters,  cod  roes,  tongues,  and  sounds, 
being  the  produce  of  the  fisheries  carried  on  by  the  fishermen  of  Newfoundland,  and 
ores  of  metals,  the  product  of  Newfoundland  mines,  and  slates  from  the  quarry  un¬ 
trimmed,  shall  be  admitted  into  the  United 'States  free  of  duty.  Also  all  packages 
in  which  the  said  fish  and  oils  may  be  exported  shall  be  admitted  free  of  duty.  It 
is  understood,  however,  that  unsalted  or  fresh  codfish  are  not  included  in  the  pro¬ 
visions  of  this  Article. 

Art.  III.  The  Officer  of  Customs  at  the  Newfoundland  port  where  the  vessel 
clears  shall  give  to  the  master  of  the  vessel  a  sworn  certificate  that  the  fish  shipped  were 
the  produce  of  the  fisheries  carried  on  by  the  fishermen  of  Newfoundland,  which  certifi¬ 
cate  shall  be  countersigned  by  the  Consul  or  Consular  Agent  of  the  United  States. 

Art.  IV.  When  this  Convention  shall  come  into  operation,  and  during  the  con¬ 
tinuance  thereof,  the  following  articles  imported  into  the  Colony  of  Newfoundland 
from  the  United  States  shall  be  admitted  free  of  duty: 

Agricultural  implements  and  machinery  imported  by  Agricultural  Societies  for 
the  promotion  of  agriculture. 

Cranes,  derricks,  fire  clay,  fire  brick,  rock  drills,  rolling  mills,  crushing  mills,  separa¬ 
tors,  drill  steel,  machinery  of  every  description  for  mining  used  within  the  mine  proper 
or  at  the  surface  of  the  mine,  smelting  machinery  of  all  kinds  when  imported  directly  by 
persons  engaged  in  mining,  or  to  be  used  in  their  mining  operations  and  not  for  sale. 

Brick  machines. 

Dynamite,  detonators,  blasting  powder,  and  fuse. 

Raw  cotton  and  cotton  yam. 

Corn  for  the  manufacture  of  brooms  and  whisks. 

Chair  cane,  unmanufactured. 

Cotton  seed  oil,  olive  oil,  boracic  acid,  acetic  acid,  preservantine,  when  imported 
by  manufacturers  to  be  used  in  the  preservation  of  fish  or  fish-glue. 

Hemp,  hemp  yarn,  coir  yam,  sisal,  manila,  jute,  flax,  and  tow. 

Indian  corn. 

Oil  cake,  oil  cake  meal,  cotton  seed  cake,  cotton  seed  meal,  pease  meal,  bran,  and 
other  preparations  for  cattle  feed. 

Manures  and  fertilizers  of  all  kinds,  and  sulphuric  acid  when  imported  to  be  used 
in  the  manufacture  of  manures. 

Lines  and  twines  used  in  connection  with  the  fisheries,  not  including  sporting  tackle. 

Ores  to  be  used  as  flux. 

Gas  engines  when  protected  by  patent. 

Plows,  harrows,  reaping,  raking,  potato-digging,  and  seed-sowing  machines  when 
imported  by  those  engaged  in  agriculture,  and  not  for  sale. 

Engravers’  plates  of  steel,  polished,  for  engraving  thereon;  photo-engraving 
machinery,  viz.:  Router,  beveling,  and  squaring  machines,  screen-holders,  cross 
line  screens,  and  chemicals  for  use  in  engraving,  wood  for  blocking,  engraving  tools, 
and  process  plates. 

Printing  presses,  printing  paper,  printing  types,  printers’  ink,  when  imported  by 
bond  fide  printers  for  use  in  their  business. 
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Salt,  in  bulk,  when  imported  for  use  in  the  fisheries;  and  the  duties  to  be  levied 
and  collected  upon  the  following  enumerated  merchandise  imported  into  the  Colony 
of  Newfoundland  from  the  United  States  shall  not  exceed  the  following  amounts,  viz.: 


Flour  . 

Pork  . ' . 

Bacon  and  hams,  tongues,  smoked  beef,  and  sausages 
Beef,  pigs’  heads,  hocks,  and  feet,  salted  and  cured 

Indian  meal  . 

Peas  . . . 

Oatmeal  . 

Rice  . 

Kerosene  oil  . 


25  cents  per  barrel 
i  dol.  50  c.  per  barrel  of  200  lbs. 

2j  cents  per  lb.  or  2  dol.  50  c.  per  112  lbs. 
1  dollar  per  barrel  of  200  lbs. 

20  cents  per  barrel 
30  cents  per  barrel 
30  cents  per  barrel  of  200  lbs. 
j  cent  per  lb. 

6  cents  per  gallon 


Art.  V.  It  is  understood  that  if  any  reduction  is  made  by  the  Colony  of  New¬ 
foundland,  at  any  time  during  the  term  of  this  Convention,  in  the  rate  of  duty  upon 
the  articles  named  in  Article  IV  of  this  Convention,  coming  from  any  other  Country, 
the  said  reduction  shall  apply  to  the  United  States,  and  that  no  heavier  duty  shall 
be  imposed  on  articles  coming  from  the  United  States  than  is  imposed  on  such  articles 
coming  from  elsewhere. 

Art.  VI.  The  present  Convention  shall  be  duly  ratified  by  His  Britannic  Majesty 
and  by  the  President  of  the  United  States  of  America,  by  and  with  the  advice  and 
consent  of  the  Senate  thereof,  and  the  ratifications  shall  be  exchanged  at  Washington 
as  soon  thereafter  as  practicable. 

Its  provisions  shall  go  into  effect  thirty  days  after  the  exchange  of  ratifications, 
and  shall  continue  and  remain  in  full  force  for  the  term  of  five  years  from  the  date 
at  which  it  may  come  into  operation,  and,  further,  until  the  expiration  of  twelve 
months  after  either  of  the  Contracting  parties  shall  give  notice  to  the  other  at  the 
end  of  the  said  term  of  five  years,  or  at  any  time  afterwards. 

In  faith  whereof  we,  the  respective  Plenipotentiaries,  have  signed  this  Convention 
and  have  hereunto  affixed  our  seals. 

Done  in  duplicate  at  Washington,  this  8th  day  of  November,  in  the  year  of  our 
Lord  1902. 

CONVENTION  OF  APRIL  8,  1904,  BETWEEN  GREAT  BRITAIN  AND  FRANCE  >  . 

Signed  at  London,  April  8,  1904 
[Ratifications  Exchanged  at  London,  December  8,  1904] 


His  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and 
of  the  British  Dominions  beyond  the  Seas,  Emperor  of  India,  and  the  President  of 
the  French  Republic,  having  resolved  to  put  an  end,  by  a  friendly  Arrangement,  to 
the  difficulties  which  have  arisen  in  Newfoundland,  have  decided  to  conclude  a  Con¬ 
vention  to  that  effect.  .  .  . 

Art.  I.  France  renounces  the  privileges  established  to  her  advantage  by  Article 
XIII  of  the  Treaty  of  Utrecht,  and  confirmed  or  modified  by  subsequent  provisions. 

Art.  II.  France  retains  for  her  citizens,  on  a  footing  of  equality  with  British 
subjects,  the  right  of  fishing  in  the  territorial  waters  on  that  portion  of  the  coast  of 
Newfoundland  comprised  between  Cape  St.  John  and  Cape  Ray,  passing  by  the  north; 
this  right  shall  be  exercised  during  the  usual  fishing  season  closing  for  all  persons  on 
the  20th  October  of  each  year. 

1  Appendix,  U.  S.  Case,  p.  83;  Appendix,  British  Case,  p.  48. 
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The  French  may  therefore  fish  there  for  every  kind  of  fish,  including  bait  and  also 
shell  fish.  They  may  enter  any  port  or  harbor  on  the  said  coast  and  may  there 
obtain  supplies  or  bait  and  shelter  on  the  same  conditions  as  the  inhabitants  of  New¬ 
foundland,  but  they  will  remain  subject  to  the  local  Regulations  in  force;  they  may 
also  fish  at  the  mouths  of  the  rivers,  but  without  going  beyond  a  straight  line  drawn 
between  the  two  extremities  of  the  banks,  where  the  river  enters  the  sea. 

They  shall  not  make  use  of  stake-nets  or  fixed  engines  without  permission  of  the 
local  authorities. 

On  the  above-mentioned  portion  of  the  coast,  British  subjects  and  French  citizens 
shall  be  subject  alike  to  the  laws  and  Regulations  now  in  force,  or  which  may  here¬ 
after  be  passed  for  the  establishment  of  a  close  time  in  regard  to  any  particular  kind 
of  fish,  or  for  the  improvement  of  the  fisheries.  Notice  of  any  fresh  laws  or  Regu¬ 
lations  shall  be  given  to  the  Government  of  the  French  Republic  three  months  before 
they  come  into  operation. 

The  policing  of  the  fishing  on  the  above-mentioned  portion  of  the  coast,  and  for 
prevention  of  illicit  liquor  traffic  and  smuggling  of  spirits,  shall  form  the  subject  of 
Regulations  drawn  up  in  agreement  by  the  two  Governments. 

Art.  III.  A  pecuniary  indemnity  shall  be  awarded  by  His  Britannic  Majesty’s 
Government  to  the  French  citizens  engaged  in  fishing  or  the  preparation  of  fish  on 
the  “Treaty  Shore,”  who  are  obliged,  either  to  abandon  the  establishments  they 
possess  there,  or  to  give  up  their  occupation,  in  consequence  of  the  modification 
introduced  by  the  present  Convention  into  the  existing  state  of  affairs. 

This  indemnity  cannot  be  claimed  by  the  parties  interested  unless  they  have  been 
engaged  in  their  business  prior  to  the  closing  of  the  fishing  season  of  1903. 

Claims  for  indemnity  shall  be  submitted  to  an  Arbitral  Tribunal,  composed  of 
an  officer  of  each  nation,  and,  in  the  event  of  disagreement,  of  an  Umpire  appointed 
in  accordance  with  the  procedure  laid  down  by  Article  XXXII  of  The  Hague  Con¬ 
vention.  The  details  regulating  the  constitution  of  the  Tribunal  and  the  conditions 
of  the  inquiries  to  be  instituted  for  the  purpose  of  substantiating  the  claims,  shall 
form  the  subject  of  a  special  Agreement  between  the  two  Governments. 

CIRCULAR  NOTE  OF  M.  DELCASSE,  MINISTER  FOR  FOREIGN  AFFAIRS,  TO 
FRENCH  DIPLOMATIC  AGENTS,  APRIL  12,  1904 1 

M.  Delcasse,  Minister  of  Foreign  Affairs,  to  the  Ambassadors  of  the 
French  Republic  at  Berlin,  Berne,  Constantinople,  Madrid,  St.  Petersburg, 
Vienna,  Washington,  to  His  Majesty  the  King  of  Italy,  to  the  Pope,  to  the 
Minister  of  the  Republic  at  Tangier,  and  to  the  Diplomatic  Agent  and 
Consul  General  of  France  at  Cairo 

Paris,  April  12,  1904. 

The  great  interests  both  of  a  moral  and  material  nature  which  are  involved  in  the 
entente  between  England  and  France  called  forth  a  peaceful  settlement  of  the  ques¬ 
tions  upon  which  the  two  countries  were  divided  and  whence  under  certain  cir¬ 
cumstances  a  conflict  might  have  arisen.  Both  at  London  and  in  Paris  the  two 
governments  took  these  matters  into  consideration.  The  visits  exchanged  last  year 
between  King  Edward  and  the  President  of  France  showed  that  public  opinion  on 
both  sides  of  the  Channel  was  favorably  disposed  toward  an  arrangement. 

1  Oral  Argument,  Vol.  II,  pp.  1425-1426. 
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In  the  course  of  the  conversation  which  I  had  the  honor  to  engage  in  with  Lord 
Lansdowne  on  July  7th,  the  eminent  Minister  of  Foreign  Affairs  of  the  King  and  I 
examined  one  by  one  all  the  problems  which  presented  themselves  before  us.  It 
was  recognized  that  it  was  not  impossible  to  find  a  solution  equally  advantageous  to 
both  parties  in  the  case  of  all  of  them 

Our  common  efforts  which  a  like  spirit  of  conciliation  at  all  times  directed,  resulted 
in  the  agreements  of  April  8th  of  which  I  append  hereto  the  authentic  text,  adding 
some  explanations  upon  their  nature  and  their  import. 

Newfoundland.  —  The  affairs  of  Newfoundland  were  among  those  which  on 
numerous  occasions  had  given  rise  to  discussions  increasingly  troublesome.  Their 
origin  lies  in  the  remote  past.  Article  XIII  of  the  Treaty  of  Utrecht  had  abandoned 
to  Great  Britain  Newfoundland  and  the  adjacent  islands.  It  was  only  on  the  western 
coast  and  on  a  portion  of  the  eastern  coast  that  we  could  take  and  dry  fish  and  then 
only  during  the  customary  fishing  season.  Every  permanent  establishment  was 
forbidden  to  us. 

The  increasingly  frequent  difficulties  to  which  the  execution  of  the  Treaty 
of  Utrecht  led  necessitated  a  special  clause  in  the  Treaty  of  Versailles  of  1783, 
which  was  completed  by  the  declaration  of  King  George  of  the  same  date,  the 
object  of  which  was  the  avoidance  of  daily  quarrels  between  the  fishermen  of  the 
two  nations. 

In  spite  of  all  precautions  taken  it  maybe  said  that  in  the  course  of  the  last  century 
hardly  a  year  passed  in  which  the  exercise  of  our  privilege  was  not  the  cause  of 
complaints  or  collisions.  The  population  of  Newfoundland,  which  in  the  beginning 
numbered  hardly  four  or  five  thousand  souls,  increased  gradually  to  two  hundred 
and  ten  thousand.  In  the  desire  of  the  latter  to  develop  the  resources  of  their  island 
the  French  shore  presented  itself  to  them  as  closed  to  all  progress;  they  could  enjoy 
no  benefits  in  a  region  in  which  they  hoped  to  find  mines  and  soil  favorable  to  agri¬ 
culture  and  which  we  ourselves  could  not  utilize.  Thus  hostile  opinion  began  to  arise 
against  our  privilege.  The  irresistible  pressure  of  the  necessities  of  existence  in  an 
uninviting  and  hard  climate  weakened  in  an  increasing  measure  day  by  day  the  bar¬ 
riers  of  the  ancient  servitudes  (servitudes  anciennes)  and  in  spite  of  our  constant 
protest  the  inhabitants  of  the  island  established  themselves  gradually  along  a  portion 
of  the  coveted  shore. 

Our  resistance  to  these  invasions  became  the  more  difficult  because  while  the 
island  saw  its  population  and  its  requirements  increase,  the  number  of  our  fishermen 
frequenting  the  French  shore  diminished  year  by  year.  From  ten  thousand,  the 
number  of  fishermen  in  the  middle  of  the  last  century,  it  decreased  to  four  or  five 
hundred,  until  it  reached  last  year  scarcely  two  hundred  and  thirty-eight.  For  the 
benefit  of  these  few  fishermen  and  for  the  few  weeks  in  the  year  which  they  devoted 
to  fishing  in  these  regions  the  inhabitants  of  the  country  saw  access  to  and  enjoyment 
of  almost  half  the  coast  of  the  island  forbidden  to  them. 

It  was  this  state  of  things,  impatiently  borne,  which  caused  the  Parliament 
of  Newfoundland  to  reject  the  arrangements  concluded  between  the  Cabinets  at 
Paris  and  at  London  in  1857  and  1885  for  the  purpose  of  bringing  about  a 
compromise  between  the  rigor  of  ancient  treaties  and  the  exigencies  of  the  present 
situation. 

The  latter  of  these  agreements  contained  a  stipulation  which  accorded  to  us  the 
right  of  purchasing  bait,  that  is,  herring,  capelin,  squid,  etc.,  necessary  for  the  cod 
fishery.  This  was  the  reason  which  induced  the  Parliament  at  St.  John’s  to  reject 
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the  arrangement  of  1885.  In  the  following  year  they  even  voted  the  Bait  Act,  the 
object  of  which  was  to  forbid  the  sale  of  bait  to  foreigners.  This  law  ceased  pro¬ 
visionally  to  be  enforced  from  1893  on,  but  the  Newfoundland  Parliament  in  1898 
imposed  a  tax  upon  the  sale  of  bait  which  in  default  of  an  express  stipulation,  it  was 
feared,  might  be  applied  along  the  French  shore. 

At  the  same  time,  with  the  question  raised  by  the  Bait  Act,  a  new  element  of 
conflict  arose  by  reason  of  an  industry  of  recent  origin  in  Newfoundland  —  that  of 
the  lobster  fishery,  the  exercise  of  which  on  our  part  on  the  French  shore  was  con¬ 
tested  because  the  lobster  was  a  crustacean  and  the  stipulations  of  the  Treaty  of 
Utrecht  had  in  view  fish  only.  In  1890  a  modus  vivendi  was  arranged  on  the  basis 
of  the  state  of  affairs  existing  on  July  1,  1889.  This  arrangement,  essentially  tem¬ 
porary,  and  first  limited  to  the  season  of  1890,  was,  in  default  of  a  better,  renewed 
thereafter,  at  times  under  great  difficulty.  A  refusal  on  the  part  of  the  Parliament  of 
Newfoundland  would  have  sufficed  to  bring  about  inextricable  complications. 

In  this  situation  the  urgent  necessity  was  imposed  of  seeking  a  definitive  solution. 
Our  rights  in  Newfoundland  were  composed  of  two  elements;  the  fishery,  that  is  to 
say,  the  use  of  the  territorial  waters,  and  the  drying  of  fish,  that  is,  the  use  of  the 
shore.  By  reason  of  its  exclusive  character  this  latter  right  had  become  unbearable 
to  the  inhabitants.  We  consent  to  abandon  it.  But  it  must  be  observed  that  the 
circumstances  are  no  longer  the  same  as  in  the  time  of  the  Treaty  of  Utrecht,  the 
drying  being  possible  and  being  actually  carried  on  either  on  board  ship  or,  thanks 
to  the  rapidity  of  communication,  at  St.  Pierre  or  Miquelon,  or  even  in  France.  On 
the  other  hand,  our  right  of  fishing  in  territorial  waters,  which  is  the  essential  thing, 
remains  intact.  With  reference  to  the  fishery  on  the  Grand  Banks,  which  is  infinitely 
more  productive  and  consequently  more  sought  after,  this  is  facilitated  by  the  right 
which  is  henceforth  guaranteed  to  us  to  purchase  bait  along  the  entire  extent  of  the 
French  shore.  It  is  precisely  this  deep  sea  fishery  which  the  government  has  always 
sought  to  encourage  as  one  of  the  most  useful  schools  for  our  seamen  and  a  valuable 
preparation  for  naval  training. 

The  lobster  having  become  increasingly  rare  by  consequence  of  the  intensive 
fishery  of  which  for  some  years  it  has  been  the  object,  it  was  agreed  that  general  regu¬ 
lations  might  be  enacted  with  a  view  to  prohibiting  the  fishing  of  this  crustacean  or 
even  of  other  fish  during  a  definite  time.  These  regulations  will  be  communicated 
to  us  at  least  three  months  before  coming  into  force.  For  the  purpose  of  fostering 
the  propagation  of  the  species  it  was  stipulated  that  permanent  fishing  gear  could  not 
be  used  without  the  permission  of  the  local  authorities.  But  in  order  to  avoid  all 
contest  in  this  respect  we  have  asked  the  British  Government  to  inform  us  as  to  what 
they  understood  exactly  by  permanent  gear.  It  results  from  an  exchange  of  notes 
between  our  Ambassador  and  the  Principal  Secretary  of  State  that  according  to  British 
legislation  these  words  apply  only  to  permanent  establishments.  Thus  our  fisher¬ 
men  will  be  able  to  continue  to  use  nets  attached  to  the  shore  for  the  duration  of  a 
fishery  and  which  constitute  only  a  transitory  method.  Nothing,  likewise,  prevents 
them  from  installing  lobster  traps  and  the  right  of  taking  this  crustacean  which  had 
heretofore  been  denied  to  us  and  had  given  rise  to  long  debates,  is  now  definitely 
admitted  in  law  as  in  practice. 

Besides  the  fishing  properly  so  called,  we  also  have  other  interests  on  the  French 
shore  which  had  to  be  taken  into  consideration,  that  is,  those  of  the  owners  of  drying 
sheds  and  lobster  establishments  who  find  themselves  dispossessed  by  reason  of  the 
exploitation  of  the  coast  heretofore  reserved  exclusively  to  their  industry.  Article  III 
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of  the  Convention  of  April  8th,  assures  to  the  proprietors  of  these  establishments  as 
well  as  to  the  sailors  employed  by  them  an  indemnity  the  amount  of  which  is  to  be 
determined  by  a  commission  of  officers  from  the  French  and  English  navy,  with  even¬ 
tual  recourse  to  an  umpire  whose  choice  will  lie  with  the  International  Court  at  The 
Hague.  Every  guaranty  is  consequently  foreseen  for  the  equitable  compensation 
of  the  various  enterprises  involved. 

It  will  thus  be  seen  that  to  remove  the  risk  of  conflict  which  threatened  to  become 
a  disturbing  element,  we  are  only  abandoning  in  Newfoundland  privileges  defensible 
with  difficulty  and  not  at  all  necessary,  while  preserving  the  essential  right,  that  is, 
fishing  in  territorial  waters,  and  removing  for  the  future  from  the  field  of  possible 
conflict  a  valuable  right  —  that  of  fishing  freely  or  unhindered  purchasing  bait  along 
the  entire  French  shore. 

These  compensations  are  not,  moreover,  the  only  ones  to  which  we  secured  con¬ 
sent.  .  .  . 

[Livre  Jaune,  1904,  Accords  Conclus,le  8  Avril 
1904  entre  la  France  et  L’Angleterre  au  sujet 
du  Moroc,  de  l’Egypte,  de  Terre-Neuve,  etc., 
pp.  7-10.] 


CORRESPONDENCE 

I.  Correspondence  Relating  to  Convention  of  1818 

EXTRACT  FROM  INSTRUCTION,  SECRETARY  OF  STATE  MONROE  TO  MR. 

JOHN  QUINCY  ADAMS,  UNITED  STATES  MINISTER  AT 
LONDON,  JULY  21,  1815  1 

Among  the  acts  which  we  have  to  complain  of  with  greatest  earnestness  is  a  late 
warning  given  by  the  commander  of  a  British  sloop  of  war  to  our  fishermen  near  the 
coast  of  the  British  northern  colonies  to  retire  thence  to  the  distance  of  twenty 
leagues.  This,  it  is  presumed,  has  been  done  under  a  construction  of  the  late  treaty 
of  peace,  which,  by  being  silent  on  the  subject,  left  that  important  interest  to  rest 
on  the  ground  on  which  it  was  placed  by  the  treaty  of  1783.  The  right  to  the  fisheries 
required  no  new  stipulation  to  support  it.  It  was  sufficiently  secured  by  the  treaty 
of  1783.  This  important  subject  will  claim  your  early  attention.  The  measure  thus 
promptly  taken  by  the  British  Government,  without  any  communication  with  this 
Government,  notwithstanding  the  declaration  of  our  Ministers  at  Ghent  that  our 
right  would  not  be  affected  by  the  silence  of  the  treaty,  indicates  a  spirit  which  excites 
equal  surprise  and  regret  —  one  which  by  no  means  corresponds  with  the  amicable 
relations  established  between  the  two  countries  by  that  treaty,  or  with  the  spirit 
with  which  it  has  been  executed  by  the  United  States. 

As  you  are  well  acquainted  with  the  solidity  of  our  right  to  the  fisheries  in  ques¬ 
tion,  as  well  as  to  those  on  the  Grand  Bank,  and  elsewhere  on  the  main  ocean,  to  the 
limit  of  a  marine  league  only  from  the  coast,  (for  the  pretension  to  remove  us  twenty 
leagues  is  too  absurd  to  be  discussed),  I  shall  not  dilate  on  it,  especially  at  this  time. 
It  is  sufficient  to  observe  here,  that  the  right  of  the  United  States  to  take  fish  on  the 
coast  of  Newfoundland,  and  on  the  coasts,  bays,  and  creeks  of  all  other  of  His  Britannic 
Majesty’s  dominions  in  America,  and  to  dry  and  cure  fish  in  any  of  the  unsettled 
bays,  harbors,  and  creeks  of  Nova  Scotia,  Magdalen  Islands,  and  Labrador  —  in 
short,  that  every  right  appertaining  to  the  fisheries,  which  was  secured  by  the  treaty 
of  1783,  stands  now  as  unshaken  and  perfect  as  it  then  did,  constituting  a  vital  part 
of  our  political  existence,  and  resting  on  the  same  solid  foundation  as  our  independence 
itself.  In  the  act  of  dismemberment  and  partition,  the  rights  of  each  party  were 
distinctly  defined.  So  much  of  territory  and  incidental  rights  were  allotted  to  one, 
so  much  to  the  other;  and  as  well  might  it  be  said,  because  our  boundary  had  not 
been  retraced  in  the  late  treaty,  in  every  part,  that  certain  portions  of  our  territory 
had  reverted  to  England,  as  that  our  right  to  fish,  by  whatever  name  secured,  had 
experienced  that  fate.  A  liberty  of  unlimited  duration,  thus  secured,  is  as  much  a 
right  as  if  it  had  been  stipulated  by  any  other  term.  Being  to  be  enjoyed  by  one, 
adjoining  the  territory  allotted  by  the  partition  to  the  other  party,  it  seemed  to  be 
the  appropriate  term.  I  have  made  these  remarks  to  show  the  solid  ground  on  which 
this  right  is  deemed  to  rest  by  this  Government,  relying  on  your  thorough  knowledge 
of  the  subject  to  illustrate  and  support  it  in  the  most  suitable  manner. 

It  can  scarcely  be  presumed  that  the  British  Government,  after  the  result  of  the 

1  Appendix,  U.  S.  Case,  p.  263;  Appendix,  British  Case,  pp.  63-64. 
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late  experiment,  in  the  present  state  of  Europe,  and  under  its  other  engagements, 
can  seriously  contemplate  a  renewal  of  hostilities.  But  it  often  happens  with  nations, 
as  well  as  with  individuals,  that  a  just  estimate  of  its  interests  and  duties  is  not  an 
infallible  criterion  of  its  conduct.  We  ought  to  be  prepared  at  every  point'  to  guard 
against  such  an  event.  You  will  be  attentive  to  circumstances,  and  give  us  timely 
notice  of  any  danger  which  may  be  menaced.  .  .  . 


NOTE,  LORD  BATHURST  TO  MR.  BAKER,  BRITISH  CHARGfi  D’AFFAIRES 
AT  WASHINGTON,  SEPTEMBER  7,  1815 1 


Foreign  Office,  September  7,  1815 


Sir: 


Your  several  dispatches  to  No.  25  inclusive  have  been  received  and  laid  before 
the  Prince  Regent. 

The  necessity  of  immediately  dispatching  this  messenger  with  my  preceding  num¬ 
bers  prevents  my  replying  to  the  various  topics  which  your  more  recent  communi¬ 
cations  embrace.  I  shall  therefore  confine  myself  to  conveying  to  you  the  sentiments 
of  His  Majesty’s  Government  on  the  one  requiring  the  most  immediate  explanation 
with  the  Government  of  the  United  States,  namely,  the  fisheries,  premising  the  instruc¬ 
tions  I  have  to  give  to  you  on  the  subject,  with  informing  you  that  the  line  which  you 
have  taken  in  the  discussion  on  that  point,  as  explained  in  your  No.  24,  has  met  with 
the  approbation  of  His  Majesty’s  Government. 

You  will  take  an  early  opportunity  of  assuring  Mr.  Monroe  that,  as,  on  the  one 
hand,  the  British  Government  cannot  acknowledge  the  right  of  the  United  States 
to  use  the  British  territory  for  the  purpose  connected  with  the  fishery,  and  that  their 
fishing  vessels  will  be  excluded  from  the  bays,  harbours,  rivers,  creeks,  and  inlets  of 
all  His  Majesty’s  possessions:  so,  on  the  other  hand,  the  British  Government  does 
not  pretend  to  interfere  with  the  fishery  in  which  the  subjects  of  the  United  States 
may  be  engaged,  either  on  the  Grand  Bank  of  Newfoundland,  the  Gulf  of  St.  Lawrence, 
or  other  places  in  the  sea,  without  the  jurisdiction  of  the  maritime  league  from  the 
coasts  under  the  dominion  of  Great  Britain. 

Upon  these  principles,  therefore,  the  case  against  which  the  American  Govern¬ 
ment  has  remonstrated,  if  well  founded,  was  not  authorized  by  His  Majesty’s 

Government.  T 

I  am,  etc. 

(Signed)  Bathurst. 


EXTRACT  FROM  DISPATCH,  MR.  ADAMS  TO  MR.  MONROE,  STATING 

SUBSTANCE  OF  A  CONVERSATION  WITH  LORD  BATHURST, 
SEPTEMBER  19,  1815  2 

Having  formally  renewed  the  claim  for  the  restitution  of  the  slaves  carried  away 
contrary  to  the  engagements  of  the  treaty  of  peace,  or  for  payment  of  their  value  as 
the  alternative,  there  were  other  objects  which  I  deemed  it  necessary  to  present  again 
to  the  consideration  of  this  Government.  In  the  first  instance,  it  seemed  advisable 
to  open  them  by  a  verbal  communication;  and  I  requested  of  Lord  Bathurst  an 
interview,  for  which  he  appointed  the  14th  instant,  when  I  called  at  his  office  in  Down¬ 
ing  Street.  I  said  that,  having  lately  received  dispatches  from  you  respecting  several 

1  Appendix,  British  Case,  p.  64. 

2  Appendix,  U.  S.  Case,  pp.  264-265;  Appendix,  British  Case,  pp.  64-66. 
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objects  of  some  importance  to  the  relations  between  the  two  countries,  my  first  object 
in  asking  to  see  him  had  been  to  inquire  whether  he  had  received  from  Mr.  Baker  a 
communication  of  the  correspondence  between  you  and  him  relative  to  the  surrender 
of  Michilimackinac;  to  the  proceedings  of  Colonel  Nichols  in  the  southern  part  of 
the  United  States;  and  to  the  warning  given  by  the  captain  of  the  British  armed 
vessel  Jaseur  to  certain  American  fishing  vessels  to  withdraw  from  the  fishing  grounds 
to  the  distance  of  sixty  miles  from  the  coast.  He  answered,  that  he  had  received 
all  these  papers  from  Mr.  Baker  about  four  days  ago;  that  an  answer  with  regard 
to  the  warning  of  the  fishing  vessels  had  immediately  been  sent;  but,  on  the  other 
subjects,  there  had  not  been  time  to  examine  the  papers  and  prepare  the  answers. 
I  asked  him  if  he  could,  without  inconvenience,  state  the  substance  of  the  answer 
that  had  been  sent.  He  said,  certainly:  it  had  been  that  as,  on  the  one  hand,  Great 
Britain  could  not  permit  the  vessels  of  the  United  States  to  fish  within  the  creeks  and 
close  upon  the  shores  of  the  British  territories,  so,  on  the  other  hand,  it  was  by  no 
means  her  intention  to  interrupt  them  in  fishing  anywhere  in  the  open  sea,  or 
without  the  territorial  jurisdiction,  a  marine  league  from  the  shore;  and,  therefore, 
that  the  warning  given  at  the  place  stated,  in  the  case  referred  to,  was  altogether 
unauthorized.  I  replied  that  the  particular  act  of  the  British  commander  in  this 
instance  being  disavowed,  I  trusted  that  the  British  Government,  before  adopting 
any  final  determination  upon  the  subject,  would  estimate,  in  candor,  and  in  that 
spirit  of  amity  which  my  own  Government  was  anxiously  desirous  of  maintaining  in 
our  relations  with  this  country,  the  considerations  which  I  was  instructed  to  present 
in  support  of  the  right  of  the  people  of  the  United  States  to  fish  on  the  whole  coast 
of  North  America,  which  they  have  uniformly  enjoyed  from  the  first  settlement  of 
the  country;  that  it  was  my  intention  to  address,  in  the  course  of  a  few  days,  a  letter 
to  him  on  the  subject.  He  said  that  they  would  give  due  attention  to  the  letter  that 
I  should  send  him,  but  that  Great  Britain  had  explicitly  manifested  her  intention 
concerning  it;  that  this  subject,  as  I  doubtless  knew,  had  excited  a  great  deal  of  feel¬ 
ing  in  this  country,  perhaps  much  more  than  its  importance  deserved;  but  their  own 
fishermen  considered  it  as  an  excessive  hardship  to  be  supplanted  by  American  fisher¬ 
men,  even  upon  the  very  shores  of  the  British  dominions.  I  said  that  those  whose 
sensibilities  had  been  thus  excited  had  probably  not  considered  the  question  of  right 
in  the  point  of  view  in  which  it  had  been  regarded  by  us;  that  they  were  the  sensi¬ 
bilities  of  a  partial  and  individual  interest,  stimulated  by  the  passions  of  competition, 
and  considering  the  right  of  the  Americans  as  if  it  had  been  a  privilege  granted  to 
them  by  the  British  Government.  If  this  interest  was  to  have  weight  in  determining 
the  policy  of  the  Cabinet,  there  was  another  interest  liable  to  be  affected  in  the  opposite 
manner,  which  would  be  entitled  equally  to  consideration  —  the  manufacturing 
interest.  The  question  of  right  had  not  been  discussed  at  the  negotiation  of  Ghent. 
The  British  plenipotentiaries  had  given  a  notice  that  the  British  Government  did 
not  intend  hereafter  to  grant  to  the  people  of  the  United  States  the  right  to  fish,  and 
to  cure  and  dry  fish  within  the  exclusive  British  jurisdiction  in  America,  without  an 
equivalent,  as  it  had  been  granted  by  the  treaty  of  peace  in  1783.  The  American 
plenipotentiaries  had  given  notice,  in  return,  that  the  American  Government  con¬ 
sidered  all  the  rights  and  liberties  in  and  to  the  fisheries  on  the  whole  coast  of  North 
America  as  sufficiently  secured  by  the  possession  of  them,  which  had  always  been 
enjoyed  previous  to  the  revolution,  and  by  the  recognition  of  them  in  the  treaty  of 
peace  in  1783;  that  they  did  not  think  any  new  stipulation  necessary  for  a  further 
confirmation  of  the  right,  no  part  of  which  did  they  consider  as  having  been  forfeited 
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by  the  war.  It  was  obvious  that  the  treaty  of  peace  of  1783  was  not  one  of  those 
ordinary  treaties  which,  by  the  usages  of  nations,  were  held  to  be  annulled  by  a  sub¬ 
sequent  war  between  the  same  parties:  it  was  not  simply  a  treaty  of  peace;  it  was 
a  treaty  of  partition  between  two  parts  of  one  nation,  agreeing  thenceforth  to  be 
separated  into  two  distinct  sovereignties.  The  conditions  upon  which  this  was  done 
constituted,  essentially,  the  independence  of  the  United  States;  and  the  preserva¬ 
tion  of  all  the  fishing  rights,  which  they  had  constantly  enjoyed  over  the  whole  coast 
of  North  America,  was  among  the  most  important  of  them.  This  was  no  concession, 
no  grant,  on  the  part  of  Great  Britain,  which  could  be  annulled  by  a  war.  There  had 
been,  in  the  same  treaty  of  1783,  a  right  recognized  in  British  subjects  to  navigate 
the  Mississippi.  This  right  the  British  plenipotentiaries  at  Ghent  had  considered 
as  still  a  just  claim  on  the  part  of  Great  Britain,  notwithstanding  the  war  that  had 
intervened.  The  American  plenipotentiaries,  to  remove  all  future  discussion  upon 
both  points,  had  offered  to  agree  to  an  article  expressly  confirming  both  the  rights. 
In  declining  this,  an  offer  had  been  made  on  the  part  of  Great  Britain  of  an  article 
stipulating  to  negotiate  in  future  for  the  renewal  of  both  the  rights,  for  equivalents, 
which  was  declined  by  the  American  plenipotentiaries,  on  the  express  ground  that 
its  effect  would  have  been  an  implied  admission  that  the  rights  had  been  annulled. 
There  was,  therefore,  no  article  concerning  them  in  the  treaty,  and  the  question  as 
to  the  right  was  not  discussed.  I  now  stated  the  ground  upon  which  the  Government 
of  the  United  States  considered  the  right  as  subsisting  and  unimpaired.  The  treaty 
of  1783  was,  in  its  essential  nature,  not  liable  to  be  annulled  by  a  subsequent  war. 
It  acknowledged  the  United  States  as  a  sovereign  and  independent  Power.  It  would 
be  an  absurdity,  inconsistent  with  the  acknowledgment  itself,  to  suppose  it  liable 
to  be  forfeited  by  a  war.  The  whole  treaty  of  Ghent  did  constantly  refer  to  it  as 
existing  and  in  full  force,  nor  was  an  intimation  given  that  any  further  confirmation 
of  it  was  supposed  to  be  necessary.  It  would  be  for  the  British  Government  ultimately 
to  determine  how  far  this  reasoning  was  to  be  admitted  as  correct.  There  were,  also, 
considerations  of  policy  and  expediency,  to  which  I  hoped  they  would  give  suitable 
attention,  before  they  should  come  to  a  final  decision  upon  this  point.  I  thought 
it  my  duty  to  suggest  them,  that  they  might  not  be  overlooked.  The  subject  was 
viewed  by  my  countrymen  as  highly  important,  and  I  was  anxious  to  omit  no  effort 
which  might  possibly  have  an  influence  in  promoting  friendly  sentiments  between  the 
two  nations,  or  in  guarding  against  the  excitement  of  others.  These  fisheries  afforded 
the  means  of  subsistence  to  multitudes  of  people  who  were  destitute  of  any  other; 
they  also  afforded  the  means  of  remittance  to  Great  Britain  in  payment  for  articles 
of  her  manufactures  exported  to  America.  It  was  well  understood  to  be  the  policy 
of  Great  Britain  that  no  unnecessary  stimulus  should  be  given  to  the  manufactures 
in  the  United  States,  which  would  diminish  the  importation  of  those  from  Great 
Britain.  But,  by  depriving  the  fishermen  of  the  United  States  of  this  source  of  sub¬ 
sistence,  the  result  must  be  to  throw  them  back  upon  the  country,  and  drive  them  at 
the  present  time,  entitled  to  prosecute  their  fisheries  within  the  limits  of  the  British  to 
the  resort  of  manufacturing  for  themselves;  while,  on  the  other  hand,  it  would  cut  off 
the  means  of  making  remittances  in  payment  for  the  manufactures  of  Great  Britain. 

I  thought  it  best  to  urge  every  consideration  which  might  influence  a  party  having 
other  views  in  that  respect,  to  avoid  coming  to  a  collision  upon  it.  I  would  even 
urge  considerations  of  humanity.  I  would  say  that  fisheries,  the  nature  of  which  was 
to  multiply  the  means  of  subsistence  to  mankind,  were  usually  considered  by  civilised 
nations  as  under  a  sort  of  special  sanction.  It  was  a  common  practice  to  have  them 
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uninterrupted  even  in  time  of  war.  He  knew,  for  instance,  that  the  Dutch  had  been, 
for  centuries,  in  the  practice  of  fishing  upon  the  coasts  of  this  island,  and  that  they  were 
not  interrupted  in  this  occupation  even  in  ordinary  times  of  war.  It  was  to  be  inferred 
from  this,  that,  to  interdict  a  fishery,  which  has  been  enjoyed  for  ages,  far  from  being 
a  usual  act  in  the  peaceable  relations  between  nations,  was  an  indication  of  animosity, 
transcending  even  the  ordinary  course  of  hostility  in  war.  He  said  that  no  such 
disposition  was  entertained  by  the  British  Government;  that  to  show  the  liberality 
which  they  had  determined  to  exercise  in  this  case,  he  would  assure  me  that  the 
instructions  which  he  had  given  to  the  officers  on  that  station  had  been,  not  even  to 
interrupt  the  American  fishermen  who  might  have  proceeded  to  those  coasts,  within 
the  British  jurisdiction,  for  the  present  year;  to  allow  them  to  complete  their  fares, 
but  to  give  them  notice  that  this  privilege  could  no  longer  be  allowed  by  Great  Britain, 
and  that  they  must  not  return  the  next  year.  It  was  not  so  much  the  fishing,  as  the 
drying  and  curing  on  the  shores,  that  had  been  followed  by  bad  consequences.  It 
happened  that  our  fishermen,  by  their  proximity,  could  get  to  the  fishing  stations 
sooner  in  the  season  than  the  British,  who  were  obliged  to  go  from  Europe,  and  who, 
upon  arriving  there,  found  all  the  best  fishing  places  and  drying  and  curing  places 
pre-occupied.  This  had  often  given  rise  to  disputes  and  quarrels  between  them, 
which  in  some  instances  had  proceeded  even  to  blows.  It  had  disturbed  the  peace 
among  the  inhabitants  on  the  shores;  and,  for  several  years  before  the  war,  the  com¬ 
plaints  to  this  Government  had  been  so  great  and  so  frequent,  that  it  had  been  impos¬ 
sible  not  to  pay  regard  to  them.  I  said  that  I  had  not  heard  of  any  such  complaints 
before,  but  that,  as  to  the  disputes  arising  from  the  competition  of  the  fishermen, 
a  remedy  could  surely  with  ease  be  found  for  them,  by  suitable  regulations  of  the 
Government;  and  with  regard  to  the  peace  of  the  inhabitants,  there  could  be  little 
difficulty  in  securing  it,  as  the  liberty  enjoyed  by  the  American  fishermen  was  limited 
to  unsettled  and  uninhabited  places,  unless  they  could,  in  the  others,  obtain  the 
consent  and  agreement  of  the  inhabitants. 

The  answer  which  was  so  promptly  sent  to  the  complaint  relative  to  the  warning 
of  the  fishing  vessels,  by  the  captain  of  the  Jaseur,  will  probably  be  communicated 
to  you  before  you  will  receive  this  letter.  You  will  see  whether  it  is  so  precise,  as  to 
the  limits  within  which  they  are  determined  to  adhere  to  the  exclusion  of  our  fishing 
vessels,  as  Lord  Bathurst’s  verbal  statement  of  it  to  me,  namely,  to  the  extent  of  one 
marine  league  from  their  shores.  Indeed,  it  is  to  the  curing  and  drying  upon  the  shore 
that  they  appear  to  have  the  strongest  objection.  But  that,  perhaps,  is  because 
they  know  that  the  immediate  curing  and  drying  of  the  fish,  as  soon  as  they  are  taken, 
is  essential  to  the  value,  if  not  to  the  very  prosecution  of  the  fishery.  I  have  no  expec¬ 
tation  that  the  arguments  used  by  me  either  in  support  of  our  right,  or  as  to  the  policy 
of  Great  Britain,  upon  this  question,  will  have  any  weight  here.  Though  satis¬ 
fied  of  their  validity  myself,  I  am  persuaded  it  will  be  upon  the  determination  of  the 
American  Government  and  people  to  maintain  the  right  that  the  continuance  of  its 
enjoyment  will  alone  depend.  .  .  . 

NOTE  FROM  LORD  BATHURST  TO  MR.  ADAMS,  OCTOBER  30,  1815 1 

Foreign  Office,  October  30,  1815. 

The  undersigned,  one  of  His  Majesty’s  Principal  Secretaries  of  State,  had  the 
honour  of  receiving  the  letter  of  the  Minister  of  the  United  States,  dated  the  25th 

1  Appendix,  British  Case,  pp.  69-72;  Appendix,  U.  S.  Case,  p.  273. 
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ultimo,  containing  the  grounds  upon  which  the  United  States  conceive  themselves, 
at  the  present  time,  entitled  to  prosecute  their  fisheries  within  the  limits  of  the  British 
sovereignty,  and  to  use  British  territories  for  purposes  connected  with  the  fisheries. 

A  pretension  of  this  kind  was  certainly  intimated  on  a  former  occasion,  but  in  a 
manner  so  obscure  that  His  Majesty’s  Government  were  not  enabled  even  to  conjecture 
the  grounds  upon  which  it  could  be  supported. 

His  Majesty’s  Government  have  not  failed  to  give  to  the  argument  contained  in 
the  letter  of  the  25th  ultimo  a  candid  and  deliberate  consideration;  and,  although 
they  are  compelled  to  resist  the  claim  of  the  United  States,  when  thus  brought  forward 
as  a  question  of  right,  they  feel  every  disposition  to  afford  to  the  citizens  of  those 
States  all  the  liberties  and  privileges  connected  with  the  fisheries  which  can  consist 
with  the  just  rights  and  interests  of  Great  Britain,  and  secure  His  Majesty’s  subjects 
from  those  undue  molestations  in  their  fisheries  which  they  have  formerly  experienced 
from  citizens  of  the  United  States.  The  Minister  of  the  United  States  appears,  by 
his  letter,  to  be  well  aware  that  Great  Britain  has  always  considered  the  liberty  formerly 
enjoyed  by  the  United  States  of  fishing  within  British  limits,  and  using  British  terri¬ 
tory,  as  derived  from  the  third  article  of  the  treaty  of  1783,  and  from  that  alone;  and 
that  the  claim  of  an  independent  State  to  occupy  and  use  at  its  discretion  any  portion 
of  the  territory  of  another,  without  compensation  or  corresponding  indulgence,  cannot 
rest  on  any  other  foundation  than  conventional  stipulation.  It  is  unnecessary  to 
enquire  into  the  motives  which  might  have  originally  influenced  Great  Britain  in 
conceding  such  liberties  to  the  United  States,  or  whether  other  articles  of  the  treaty 
wherein  these  liberties  are  specified  did,  or  did  not,  in  fact,  afford  an  equivalent  for 
them,  because  all  the  stipulations  profess  to  be  founded  on  reciprocal  advantages  and 
mutual  convenience.  If  the  United  States  derived  from  that  treaty  privileges  from 
which  other  independent  nations  not  admitted  by  treaty  were  excluded,  the  duration 
of  the  privileges  must  depend  on  the  duration  of  the  instrument  by  which  they  were 
granted;  and  if  the  war  abrogated  the  treaty,  it  determined  the  privileges.  It  has 
been  urged,  indeed,  on  the  part  of  the  United  States,  that  the  treaty  of  1783  was  of 
a  peculiar  character,  and  that,  because  it  contained  a  recognition  of  American  inde¬ 
pendence,  it  could  not  be  abrogated  by  a  subsequent  war  between  the  parties.  To  a 
position  of  this  novel  nature  Great  Britain  cannot  accede.  She  knows  of  no  excep¬ 
tion  to  the  rule,  that  all  treaties  are  put  an  end  to  by  a  subsequent  war  between  the 
same  parties:  she  cannot,  therefore,  consent  to  give  to  her  diplomatic  relations  with 
one  State  a  different  degree  of  permanency  from  that  on  which  her  connection  with  all 
other  States  depends.  Nor  can  she  consider  any  one  State  at  liberty  to  assign  to  a 
treaty  made  with  her  such  a  peculiarity  of  character  as  shall  make  it,  as  to  duration,  an 
exception  to  all  other  treaties,  in  order  to  found,  on  a  peculiarity  thus  assumed,  an  irrev¬ 
ocable  title  to  all  indulgences,  which  have  all  the  features  of  temporary  concessions. 

The  treaty  of  Ghent  has  been  brought  forward  by  the  American  Minister  as  sup¬ 
porting,  by  its  reference  to  the  boundary  line  of  the  United  States,  as  fixed  by  the 
treaty  of  1783,  the  opinion  that  the  treaty  of  1783  was  not  abrogated  by  the  war. 
The  undersigned,  however,  cannot  observe  in  any  one  of  its  articles  any  express  or 
implied  reference  to  the  treaty  of  1783  as  still  in  force.  It  will  not  be  denied  that 
the  main  object  of  the  treaty  of  Ghent  was  the  mutual  restoration  of  all  territory  taken 
by  either  party  from  the  other  during  the  war.  As  a  necessary  consequence  of  such 
a  stipulation,  each  party  reverted  to  their  boundaries  as  before  the  war,  without 
reference  to  the  title  by  which  these  possessions  were  acquired,  or  to  the  mode  in  which 
their  boundaries  had  been  previously  fixed.  In  point  of  fact,  the  United  States  had 
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before  acquired  possession  of  territories  asserted  to  depend  on  other  titles  than  those 
which  Great  Britain  could  confer.  The  treaty  of  Ghent,  indeed,  adverted,  as  a  fact 
of  possession,  to  certain  boundaries  of  the  United  States  which  were  specified  in 
the  treaty  of  1783;  but  surely  it  will  not  be  contended  that  therefore  the  treaty 
of  1783  was  not  considered  at  an  end. 

It  is  justly  stated  by  the  American  Minister  that  the  United  States  did  not  need 
a  new  grant  of  the  boundary  line.  The  war  did  not  arise  out  of  a  contested  boundary; 
and  Great  Britain,  therefore,  by  the  act  of  treating  with  the  United  States,  recognized 
that  nation  in  its  former  dimensions,  excepting  so  far  as  the  jus  belli  had  interfered 
with  them;  and  it  was  the  object  of  the  treaty  of  Ghent  to  cede  such  rights  to  terri¬ 
tory  as  the  jus  belli  had  conferred. 

Still  less  does  the  free  navigation  of  the  Mississippi,  as  demanded  by  the  British 
negotiators  at  Ghent,  in  any  manner  express  or  imply  the  non-abrogation  of  the  treaty 
of  1783  by  the  subsequent  war.  It  was  brought  forward  by  them  as  one  of  many 
advantages  which  they  were  desirous  of  securing  to  Great  Britain;  and  if  in  the  first 
instance  demanded  without  equivalent,  it  left  it  open  to  the  negotiators  of  the  United 
States  to  claim  for  their  Government,  in  the  course  of  their  conferences,  a  correspond¬ 
ing  benefit.  The  American  Minister  will  recollect  that  propositions  of  this  nature 
were  at  one  time  under  discussion,  and  that  they  were  only  abandoned  at  the  time  that 
Great  Britain  relinquished  her  demand  to  the  navigation  of  the  Mississippi.  If, 
then,  the  demand  on  the  part  of  Great  Britain  can  be  supposed  to  have  given  any 
weight  to  the  present  argument  of  the  United  States,  the  abandonment  of  that 
demand  must  have  effectually  removed  it. 

It  is  by  no  means  unusual  for  treaties  containing  recognitions  and  acknowledg¬ 
ments  of  title,  in  the  nature  of  perpetual  obligation,  to  contain,  likewise,  grants  of 
privileges  liable  to  revocation.  The  treaty  of  1783,  like  many  others,  contained 
provisions  of  different  characters  —  some  in  their  own  nature  irrevocable,  and  others 
of  a  temporary  nature.  If  it  be  thence  inferred  that,  because  some  advantages  specified 
in  that  treaty  would  not  be  put  an  end  to  by  the  war,  therefore  all  the  other  advantages 
were  intended  to  be  equally  permanent,  it  must  first  be  shown  that  the  advantages 
themselves  are  of  the  same,  or  at  least  of  a  similar  character;  for  the  character  of 
one  advantage  recognized  or  conceded  by  treaty  can  have  no  connection  with  the 
character  of  another,  though  conceded  by  the  same  instrument,  unless  it  arises  out 
of  a  strict  and  necessary  connection  between  the  advantages  themselves.  But  what 
necessary  connection  can  there  be  between  a  right  to  independence  and  a  liberty  to 
fish  within  British  jurisdiction,  or  to  use  British  territory?  Liberties  within  British 
limits  are  as  capable  of  being  exercised  by  a  dependent,  as  by  an  independent  State, 
and  cannot,  therefore,  be  the  necessary  consequence  of  independence. 

The  independence  of  a  State  is  that  which  cannot  be  correctly  said  to  be  granted 
by  a  treaty,  but  to  be  acknowledged  by  one.  In  the  treaty  of  1783,  the  independence 
of  the  United  States  was  certainly  acknowledged,  not  merely  by  the  consent  to  make 
the  treaty,  but  by  the  previous  consent  to  enter  into  the  provisional  articles  executed 
in  November,  1782.  The  independence  might  have  been  acknowledged,  without 
either  the  treaty  or  the  provisional  articles;  but,  by  whatever  mode  acknowledged, 
the  acknowledgment  is,  in  its  own  nature,  irrevocable.  A  power  of  revoking,  or 
even  of  modifying  it,  would  be  destructive  of  the  thing  itself;  and,  therefore,  all  such 
power  is  necessarily  renounced  when  the  acknowledgment  is  made.  The  war  could 
not  put  an  end  to  it,  for  the  reason  justly  assigned  by  the  American  Minister,  because 
a  nation  could  not  forfeit  its  sovereignty  by  the  act  of  exercising  it;  and  for  the  further 
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reason,  that  Great  Britain,  when  she  declared  war  on  her  part  against  the  United  States, 
gave  them,  by  that  very  act,  a  new  recognition  of  their  independence. 

The  nature  of  the  liberty  to  fish  within  British  limits,  or  to  use  British  territory, 
is  essentially  different  from  the  right  to  independence,  in  all  that  may  reasonably 
be  supposed  to  regard  its  intended  duration.  The  grant  of  this  liberty  has  all  the 
aspect  of  a  policy  temporary  and  experimental,  depending  on  the  use  that  might  be 
made  of  it,  on  the  condition  of  the  islands  and  places  where  it  was  to  be  exercised, 
and  the  more  general  conveniences  or  inconveniences,  in  a  military,  naval,  or  com¬ 
mercial  point  of  view,  resulting  from  the  access  of  an  independent  nation  to  such 
islands  and  places. 

When,  therefore,  Great  Britain,  admitting  the  independence  of  the  United  States, 
denies  their  right  to  the  liberties  for  which  they  now  contend,  it  is  not  that  she  selects 
from  the  treaty,  articles,  or  parts  of  articles,  and  says,  at  her  own  will,  this  stipulation 
is  liable  to  forfeiture  by  war,  and  that  it  is  irrevocable;  but  the  principle  of  her  reason¬ 
ing,  is  that  such  distinctions  arise  out  of  the  provisions  themselves,  and  are  founded 
on  the  very  nature  of  the  grants.  But  the  rights  acknowledged  by  the  treaty  of  1783 
are  not  only  distinguishable  from  the  liberties  conceded  by  the  same  treaty,  in  the 
foundation  upon  which  they  stand,  but  they  are  carefully  distinguished  in  the  treaty 
of  1783  itself.  The  undersigned  begs  to  call  the  attention  of  the  American  Minister 
to  the  wording  of  the  first  and  third  articles,  to  which  he  has  often  referred,  for  the 
foundation  of  his  arguments.  In  the  first  article,  Great  Britain  acknowledges  an 
independence  already  expressly  recognised  by  the  Powers  of  Europe  and  by  herself, 
in  her  consent  to  enter  into  provisional  articles  of  November  1782.  In  the  third 
article,  Great  Britain  acknowledges  the  right  of  the  United  States  to  take  fish  on  the 
banks  of  Newfoundland  and  other  places,  from  which  Great  Britain  has  no  right  to 
exclude  an  independent  nation.  But  they  are  to  have  the  liberty  to  cure  and  dry 
them  in  certain  unsettled  places  within  His  Majesty’s  territory.  If  these  liberties, 
thus  granted,  were  to  be  as  perpetual  and  indefeasible  as  the  rights  previously  recog¬ 
nised,  it  is  difficult  to  conceive  that  the  plenipotentiaries  of  the  United  States  would 
have  admitted  a  variation  of  language  so  adapted  to  produce  a  different  impression; 
and,  above  all,  that  they  should  have  admitted  so  strange  a  restriction  of  a  perpetual 
and  indefeasible  right  as  that  with  which  the  article  concludes,  which  leaves  a  right 
so  practical  and  so  beneficial  as  this  is  admitted  to  be,  dependent  on  the  will  of  British 
subjects,  in  their  character  of  inhabitants,  proprietors,  or  possessors  of  the  soil,  to 
prohibit  its  exercise  altogether. 

It  is  surely  obvious  that  the  word  right  is,  throughout  the  treaty,  used  as  applicable 
to  what  the  United  States  were  to  enjoy,  in  virtue  of  a  recognised  independence;  and 
the  word  liberty  to  what  they  were  to  enjoy,  as  concessions  strictly  dependent  on  the 
treaty  itself. 

The  right  of  the  United  States  has  been  asserted  upon  other  arguments,  which 
appear  to  the  undersigned  not  altogether  consistent  with  those  that  had  been  previously 
advanced.  It  has  been  argued  by  the  Minister  of  the  United  States  that  the  treaty 
of  1783  did  not  confer  upon  the  United  States  the  liberty  of  fishing  within  British 
jurisdiction,  and  using  British  territory,  but  merely  recognised  a  right  which  they 
previously  had;  and  it  has  been  thence  inferred  that  the  recognition  of  this  right 
renders  it  as  perpetual  as  that  of  their  independence. 

If  the  treaty  of  1783  did  not  confer  the  liberties  in  question,  the  undersigned  cannot 
understand  why,  in  their  support,  the  point  should  have  been  so  much  pressed,  that 
the  treaty  is  in  force  notwithstanding  the  subsequent  war.  If,  as  stated  by  the  Ameri- 
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can  Minister,  the  time  of  the  settlement  of  North  America  was  the  origin  of  the 
liberties  of  the  United  States  in  respect  to  the  fisheries,  and  their  independence,  as 
recognised  in  1783,  was,  as  further  argued  by  him,  the  mere  recognition  of  rights  and 
liberties  previously  existing,  (which  must  have  been  in  virtue  of  their  independence), 
it  would  seem  to  follow  that  their  independence  was  recognised  from  the  time  of  the 
settlement  of  North  America  —  for  no  other  period  can  be  assigned.  The  under¬ 
signed  is  totally  unable  to  collect  when  the  American  Minister  considers  the  inde¬ 
pendence  of  his  country  to  have  commenced;  yet  this  is  a  point  of  no  small  importance, 
if  other  rights  are  to  be  represented  as  coeval  with  it,  or  dependent  on  it. 

As  to  the  origin  of  these  privileges,  in  point  of  fact,  the  undersigned  is  ready  to 
admit  that,  so  long  as  the  United  States  constituted  a  part  of  the  dominions  of  His 
Majesty,  the  inhabitants  had  the  enjoyment  of  them,  as  they  had  of  other  political 
and  commercial  advantages,  in  common  with  His  Majesty’s  subjects.  But  they  had, 
at  the  same  time,  in  common  with  His  Majesty’s  other  subjects,  duties  to  perform; 
and  when  the  United  States,  by  their  separation  from  Great  Britain,  became  released 
from  the  duties,  they  became  excluded  also  from  the  advantages  of  British  subjects. 
They  cannot,  therefore,  now  claim,  otherwise  than  by  treaty,  the  exercise  of  privileges 
belonging  to  them  as  British  subjects,  unless  they  are  prepared  to  admit,  on  the 
part  of  Great  Britain,  the  exercise  of  the  rights  which  she  enjoyed  previous  to  the 
separation. 

If  it  be  contended,  on  the  part  of  the  United  States,  that,  in  consequence  of  having 
been  once  a  part  of  the  British  dominions,  they  are  now  entitled,  as  of  right,  to  all 
the  privileges  which  they  enjoyed  as  British  subjects,  in  addition  to  those  which  they 
have  as  an  independent  people,  the  undersigned  cannot  too  strongly  protest  against 
such  a  doctrine;  and  it  must  become  doubly  necessary  for  Great  Britain  to  hesitate 
in  conceding  the  privileges  which  are  now  the  subject  of  discussion,  lest,  by  such  a 
concession,  she  should  be  supposed  to  countenance  a  principle  not  less  novel  than 
alarming. 

But,  though  Great  Britain  can  never  admit  the  claim  of  the  United  States  to  enjoy 
those  liberties,  with  respect  to  the  fisheries,  as  matter  of  right,  she  is  by  no  means 
insensible  to  some  of  those  considerations  with  which  the  letter  of  the  American  Minister 
concludes. 

Although  His  Majesty’s  Government  cannot  admit  that  the  claim  of  the  American 
fishermen  to  fish  within  British  jurisdiction,  and  to  use  the  British  territory  for  pur¬ 
poses  connected  with  their  fishery,  is  analogous  to  the  indulgence  which  has  been 
granted  to  enemy’s  subjects  engaged  in  fishing  on  the  high  seas,  for  the  purpose  of 
conveying  fresh  fish  to  market,  yet  they  do  feel  that  the  enjoyment  of  the  liberties, 
formerly  used  by  the  inhabitants  of  the  United  States,  may  be  very  conducive  to 
their  national  and  individual  prosperity,  though  they  should  be  placed  under  some 
modifications;  and  this  feeling  operates  most  forcibly  in  favor  of  concession.  But 
Great  Britain  can  only  offer  the  concession  in  a  way  which  shall  effectually  protect 
her  own  subjects  from  such  obstructions  to  their  lawful  enterprises  as  they  too  fre¬ 
quently  experienced  immediately  previous  to  the  late  war,  and  which  are,  from  their 
very  nature,  calculated  to  produce  collision  and  disunion  between  the  two  States. 

It  was  not  of  fair  competition  that  His  Majesty’s  Government  had  reason  to  com¬ 
plain,  but  of  the  preoccupation  of  British  harbours  and  creeks,  in  North  America,  by 
the  fishing  vessels  of  the  United  States,  and  the  forcible  exclusion  of  British  vessels 
from  places  where  the  fishery  might  be  most  advantageously  conducted.  They  had, 
likewise,  reason  to  complain  of  the  clandestine  introduction  of  prohibited  goods  into 
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the  British  colonies  by  American  vessels  ostensibly  engaged  in  the  fishing  trade,  to 
the  great  injury  of  the  British  revenue. 

The  undersigned  has  felt  it  incumbent  on  him  thus  generally  to  notice  these  obstruc¬ 
tions,  in  the  hope  that  the  attention  of  the  Government  of  the  United  States  will  be 
directed  to  the  subject;  and  that  they  may  be  induced,  amicably  and  cordially,  to 
co-operate  with  His  Majesty’s  Government  in  devising  such  regulations  as  shall 
prevent  the  recurrence  of  similar  inconveniences. 

His  Majesty’s  Government  are  willing  to  enter  into  negotiations  with  the  Govern¬ 
ment  of  the  United  States  for  the  modified  renewal  of  the  liberties  in  question;  and 
they  doubt  not  that  an  arrangement  may  be  made,  satisfactory  to  both  countries, 
and  tending  to  confirm  the  amity  now  so  happily  subsisting  between  them. 

The  undersigned  avails  himself  of  this  opportunity  of  renewing  to  Mr.  Adams 
the  assurances  of  his  high  consideration.  Bathurst 

NOTE  FROM  MR.  ADAMS  TO  VISCOUNT  CASTLEREAGH,  JANUARY  22,  1816 1 

13  Craven  Street,  January  22,  1816 

The  undersigned,  Envoy  Extraordinary  and  Minister  Plenipotentiary  from  the 
United  States  of  America,  has  received,  and  communicated  to  the  Government  of 
the  United  States,  the  answer  of  Lord  Bathurst  to  a  letter  which  he  had  the  honour 
of  addressing  to  his  Lordship  on  the  25th  September  last,  representing  the  grounds 
upon  which  the  American  Government  consider  the  people  of  the  United  States  entitled 
to  all  the  rights  and  liberties  in  and  connected  with  the  fisheries  on  the  coasts  of 
North  America,  which  had  been  enjoyed  by  them  previously  to  the  American  revolu¬ 
tion,  and  which,  by  the  third  article  of  the  treaty  of  peace  of  1783,  were  recognised 
by  Great  Britain  as  rights  and  liberties  belonging  to  them.  The  reply  to  Lord 
Bathurst’s  note  has  been  delayed  by  circumstances  which  it  is  unnecessary  to  detail. 
It  is  for  the  Government  of  the  United  States  alone  to  decide  upon  the  proposal  of 
a  negotiation  upon  the  subject.  That  they  will  at  all  times  be  ready  to  agree  upon 
arrangements  which  may  obviate  and  prevent  the  recurrence  of  those  inconveniences 
stated  to  have  resulted  from  the  exercise  by  the  people  of  the  United  States  of  these 
rights  and  liberties,  is  not  to  be  doubted;  but  as  Lord  Bathurst  appears  to  have  under¬ 
stood  some  of  the  observations  in  the  letter  of  the  undersigned  as  importing  inferences 
not  intended  by  him,  and  as  some  of  his  Lordship’s  remarks  particularly  require  a 
reply,  it  is  presumed  that,  since  Lord  Castlereagh’s  return,  it  will,  with  propriety, 
be  addressed  to  him. 

It  had  been  stated,  in  the  letter  to  Lord  Bathurst,  that  the  treaty  of  peace  of  1783 
between  Great  Britain  and  the  United  States  was  of  a  peculiar  nature,  and  bore  in 
that  nature  a  character  of  permanency,  not  subject,  like  many  of  the  ordinary  contracts 
between  independent  nations,  to  abrogation  by  a  subsequent  war  between  the  same 
parties.  His  Lordship  not  only  considers  this  as  a  position  of  a  novel  nature,  to  which 
Great  Britain  cannot  accede,  but  as  claiming  for  the  diplomatic  relations  of  the  United 
States  with  her  a  different  degree  of  permanency  from  that  on  which  her  connections 
with  all  other  States  depend.  He  denies  the  right  of  any  one  State  to  assign  to  a  treaty 
made  with  her  such  a  peculiarity  of  character  as  to  make  it  in  duration  an  exception 
to  all  other  treaties,  in  order  to  found  on  a  peculiarity  thus  assumed  an  irrevocable 
title  to  all  indulgences  which  (he  alleges)  have  all  the  features  of  temporary  conces¬ 
sions;  and  he  adds,  in  unqualified  terms,  that  “Great  Britain  knows  of  no  exception 
1  Appendix,  U.  S.  Case,  p.  279;  Appendix,  British  Case,  pp.  72-76. 


CORRESPONDENCE 


405 

to  the  rule  that  all  treaties  are  put  an  end  to  by  a  subsequent  war  between  the  same 
parties.” 

The  undersigned  explicitly  disavows  every  pretense  of  claiming,  for  the  diplo¬ 
matic  relations  between  the  United  States  and  Great  Britain,  a  degree  of  permanency 
different  from  that  of  the  same  relations  between  either  of  the  parties  and  all  other 
Powers.  He  disclaims  all  pretense  of  assigning  to  any  treaty  between  the  two  nations 
any  peculiarity  not  founded  in  the  nature  of  the  treaty  itself.  But  he  submits  to 
the  candor  of  His  Majesty’s  Government  whether  the  treaty  of  1783  was  not,  from  the 
very  nature  of  its  subject-matter,  and  from  the  relations  previously  existing  between 
the  parties  to  it,  peculiar  ?  whether  it  was  a  treaty  which  could  have  been  made  be¬ 
tween  Great  Britain  and  any  other  nation  ?  and,  if  not,  whether  the  whole  scope  and 
objects  of  its  stipulations  were  not  expressly  intended  to  constitute  a  new  and  perma¬ 
nent  state  of  diplomatic  relations  between  the  two  countries,  which  would  not,  and 
could  not,  be  annulled  by  the  mere  fact  of  a  subsequent  war  between  them  ?  And 
he  makes  this  appeal  with  the  more  confidence,  because  another  part  of  Lord  Bathurst’s 
note  admits  that  treaties  often  contain  recognitions  and  acknowledgments  in  the 
nature  of  perpetual  obligation,  and  because  it  implicitly  admits  that  the  whole  treaty 
of  1783  is  of  this  character,  with  the,  exception  of  the  article  concerning  the  naviga¬ 
tion  of  the  Mississippi,  and  a  small  part  of  the  article  concerning  the  fisheries. 

The  position  that  “Great  Britain  knows  of  710  exception  to  the  rule  that  all  treaties 
are  put  an  end  to  by  a  subsequent  war  between  the  same  parties,”  appears  to  the 
undersigned  not  only  novel,  but  unwarranted  by  any  of  the  received  authorities  upon 
the  laws  of  nations;  unsanctioned  by  the  practice  and  usages  of  sovereign  States; 
suited,  in  its  tendency,  to  multiply  the  incitements  to  war,  and  to  weaken  the  ties  of 
peace  between  independent  nations;  and  not  easily  reconciled  with  the  admission  that 
treaties  not  unusually  contain,  together  with  articles  of  a  temporary  character,  liable 
to  revocation,  recognitions  and  acknowledgments  in  the  nature  of  perpetual  obligation. 

A  recognition  or  acknowledgment  of  title,  stipulated  by  convention,  is  as  much 
a  part  of  the  treaty  as  any  other  article;  and  if  all  treaties  are  abrogated  by  war, 
the  recognitions  and  acknowledgments  contained  in  them  must  necessarily  be  null 
and  void,  as  much  as  any  other  part  of  the  treaty. 

If  there  be  no  exception  to  the  rule  that  war  puts  an  end  to  all  treaties  between 
the  parties  to  it,  what  can  be  the  purpose  or  meaning  of  those  articles  which,  in  almost 
all  treaties  of  commerce,  are  provided  expressly  for  the  contingency  of  war,  and  which, 
during  the  peace,  are  without  operation  ?  On  this  point,  the  undersigned  would 
refer  Lord  Castlereagh  to  the  tenth  article  of  the  treaty  of  1794  between  the  United 
States  and  Great  Britain,  where  it  is  thus  stipulated:  “Neither  the  debts  due  from 
individuals  of  the  one  nation  to  the  individuals  of  the  other,  nor  shares,  nor  moneys, 
which  they  may  have  in  the  public  funds,  or  in  the  public  or  private  banks,  shall  ever, 
in  a7vy  event  of  war ,  or  national  differences,  be  sequestered  or  confiscated.”  If  war  puts 
an  end  to  all  treaties,  what  could  the  parties  to  this  engagement  intend  by  making  it 
formally  an  article  of  the  treaty  ?  According  to  the  principle  laid  down,  excluding  all  ex¬ 
ception,  by  Lord  Bathurst’s  note,  the  moment  a  war  broke  out  between  the  two  countries 
this  stipulation  became  a  dead  letter,  and  either  State  might  have  sequestered  or  confis¬ 
cated  those  specified  properties,  without  any  violation  of  compact  between  the  nations. 

The  undersigned  believes  that  there  are  many  exceptions  to  the  rule  by  which 
the  treaties  between  nations  are  mutually  considered  as  terminated  by  the  inter¬ 
vention  of  a  war;  that  these  exceptions  extend  to  all  engagements  contracted  with 
the  understanding  that  they  are  to  operate  equally  in  war  and  peace,  or  exclusively 
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during  war;  to  all  engagements  by  which  the  parties  superadd  the  sanction  of  a  formal 
compact  to  principles  dictated  by  the  eternal  laws  of  morality  and  humanity;  and, 
finally,  to  all  engagements  which,  according  to  the  expressions  of  Lord  Bathurst’s 
note,  are  in  the  nature  of  perpetual  obligation.  To  the  first  and  second  of  these  classes 
may  be  referred  the  tenth  article  of  the  treaty  of  1794,  and  all  treaties  or  articles  of 
treaties  stipulating  the  abolition  of  the  slave  trade.  The  treaty  of  peace  of  1783 
belongs  to  the  third. 

The  reasoning  of  Lord  Bathurst’s  note  seems  to  confine  this  perpetuity  of  obliga¬ 
tion  to  recognitions  and  acknowledgments  of  title,  and  to  consider  its  perpetual  nature 
as  resulting  from  the  subject-matter  of  the  contract,  and  not  from  the  engagement 
of  the  contractor.  While  Great  Britain  leaves  the  United  States  unmolested  in  the 
enjoyment  of  all  the  advantages,  rights,  and  liberties  stipulated  in  their  behalf  in 
the  treaty  of  1783,  it  is  immaterial  to  them  whether  she  founds  her  conduct  upon  the 
mere  fact  that  the  United  States  are  in  possession  of  such  rights,  or  whether  she  is 
governed  by  good  faith  and  respect  for  her  own  engagements.  But  if  she  contests 
any  one  of  them,  it  is  to  her  engagements  only  that  the  United  States  can  appeal  as 
the  rule  for  settling  the  question  of  right.  If  this  appeal  be  rejected,  it  ceases  to  be 
a  discussion  of  right;  and  this  observation  applies  as  strongly  to  the  recognition  of 
independence,  and  to  the  boundary  line  in  the  treaty  of  1783,  as  to  the  fisheries.  It 
is  truly  observed  by  Lord  Bathurst,  that  in  that  treaty  the  independence  of  the  United 
States  was  not  granted,  but  acknowledged.  He  adds,  that  it  might  have  been  acknowl¬ 
edged  without  any  treaty,  and  that  the  acknowledgment,  in  whatever  mode  made, 
would  have  been  irrevocable.  But  the  independence  of  the  United  States  was  pre¬ 
cisely  the  question  upon  which  a  previous  war  between  them  and  Great  Britain  had 
been  waged.  Other  nations  might  acknowledge  their  independence  without  a  treaty, 
because  they  had  no  right,  or  claim  of  right,  to  contest  it;  but  this  acknowledgment, 
to  be  binding  upon  Great  Britain,  could  have  been  made  only  by  treaty,  because  it 
included  the  dissolution  of  one  social  compact  between  the  parties,  as  well  as  the 
formation  of  another.  Peace  could  exist  between  the  two  nations  only  by  the  mutual 
pledge  of  faith  to  the  new  social  relations  established  between  them;  and  hence  it 
was  that  the  stipulations  of  that  treaty  were  in  the  nature  of  perpetual  obligation, 
and  not  liable  to  be  forfeited  by  a  subsequent  war,  or  by  any  declaration  of  the  will 
of  either  party  without  the  assent  of  the  other. 

In  this  view,  it  certainly  was  supposed  by  the  undersigned  that  Great  Britain 
considered  her  obligation  to  hold  and  treat  with  the  United  States  as  a  Sovereign 
and  independent  Power  as  derived  only  from  the  preliminary  articles  of  1782,  as 
converted  into  the  definitive  treaty  of  1783.  The  boundary  fine  could  obviously 
rest  upon  no  other  foundation.  The  boundaries  were  neither  recognitions  nor  acknowl¬ 
edgments  of  title.  They  could  have  been  fixed  and  settled  only  by  treaty,  and  it  is 
to  the  treaty  alone  that  both  parties  have  always  referred  in  all  discussions  concern¬ 
ing  them.  Lord  Bathurst’s  note  denies  that  there  is  in  any  one  of  the  articles  of  the 
treaty  of  Ghent  any  express  or  implied  reference  to  the  treaty  of  1783,  as  still  in  force. 
It  says  that,  by  the  stipulation  for  a  mutual  restoration  of  territory',  each  party  neces¬ 
sarily  “reverted  to  their  boundaries  as  before  the  war,  without  reference  to  the  title 
by  which  their  possessions  were  acquired,  or  to  the  mode  in  which  their  boundaries 
had  been  previously  fixed.” 

There  are  four  several  articles  of  the  treaty  of  Ghent,  in  every  one  of  which  the 
treaty  of  1783  is  not  only  named,  but  its  stipulations  form  the  basis  of  the  new  engage¬ 
ments  between  the  parties  for  carrying  its  provisions  into  execution.  These  articles 
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are  the  fourth,  fifth,  sixth,  and  seventh.  The  undersigned  refers  particularly  to  the 
fourth  article,  where  the  boundaries  described  are  not  adverted  to  without  reference 
to  the  title  by  which  they  were  acquired;  but  where  the  stipulation  of  the  treaty  of 
1783  is  expressly  assigned  as  the  basis  of  the  claims,  both  of  the  United  States  and 
of  Great  Britain,  to  the  islands  mentioned  in  the  article. 

The  words  with  which  the  article  begins  are,  “Whereas  it  was  stipulated  by  the 
second  article  in  the  treaty  of  peace  of  one  thousand  seven  hundred  and  eighty-three 
between  His  Britannic  Majesty  and  the  United  States  of  America,  that  the  boundary 
of  the  United  States  should  comprehend  all  islands,”  etc. 

It  proceeds  to  describe  the  boundaries  as  there  stipulated;  then  alleges  the  claim 
of  the  United  States  to  certain  islands,  as  founded  upon  one  part  of  the  stipulation, 
and  the  claim  of  Great  Britain  as  derived  from  another  part  of  the  stipulation;  and 
agrees  upon  the  appointment  of  two  commissioners  “to  decide  to  which  of  the  two 
contracting  parties  the  islands  belong,  in  conformity  with  the  true  intent  of  the  said 
treaty  of  peace  of  1783.”  The  same  expressions  are  repeated  in  the  fifth,  sixth,  and 
seventh  articles;  and  the  undersigned  is  unable  to  conceive  by  what  construction 
of  language  one  of  the  parties  to  those  articles  can  allege  that,  at  the  time  when  they 
were  signed,  the  treaty  of  1783  was,  or  could  be,  considered  at  an  end. 

When,  in  the  letter  of  the  undersigned  to  Lord  Bathurst,  the  treaty  of  1783  was 
stated  to  be  a  compact  of  a  peculiar  character,  importing  in  its  own  nature  a  perma¬ 
nence  not  liable  to  be  annulled  by  the  fact  of  a  subsequent  war  between  the  parties, 
the  recognition  of  the  sovereignty  of  the  United  States  and  the  boundary  line  were 
adduced  as  illustrations  to  support  the  principle;  the  language  of  the  above  mentioned 
articles  in  the  treaty  of  Ghent,  and  the  claim  brought  forward  by  Great  Britain,  at 
the  negotiation  of  it,  for  the  free  navigation  of  the  Mississippi,  were  alleged  as  proofs 
that  Great  Britain  herself  so  considered  it,  excepting  with  regard  to  a  small  part  of 
the  single  article  relative  to  the  fisheries;  and  the  right  of  Great  Britain  was  denied 
thus  to  select  one  particular  stipulation  in  such  a  treaty,  and  declare  it  to  have  been 
abrogated  by  the  war.  The  answer  of  Lord  Bathurst  denies  that  Great  Britain  has 
made  such  a  selection,  and  affirms  that  the  whole  treaty  of  1783  was  annulled  by  the 
late  war.  It  admits,  however,  that  the  recognition  of  independence  and  the  boundaries 
was  in  the  nature  of  perpetual  obligation;  and  that,  with  the  single  exception  of  the 
liberties  in  and  connected  with  the  fisheries  within  British  jurisdiction  on  the  coasts 
of  North  America,  the  United  States  are  entitled  to  all  the  benefits  of  all  the  stipula¬ 
tions  in  their  favor  contained  in  the  treaty  of  1783,  although  the  stipulations  them¬ 
selves  are  supposed  to  be  annulled.  The  fishing  liberties  within  British  jurisdiction 
alone  are  considered  as  a  temporary  grant,  liable  not  only  to  abrogation  by  war,  but, 
as  it  would  seem  from  the  tenor  of  the  argument,  revocable  at  the  pleasure  of  Great 
Britain,  whenever  she  might  consider  the  revocation  suitable  to  her  interest.  The 
note  affirms  that  “the  liberty  to  fish  within  British  limits,  or  to  use  British  territory, 
is  essentially  different  from  the  right  to  independence  in  all  that  can  reasonably  be 
supposed  to  regard  its  intended  duration;  that  the  grant  of  this  liberty  has  all  the 
aspect  of  a  policy,  temporary  and  experimental ,  depending  on  the  use  that  might  be 
made  of  it,  on  the  condition  of  the  islands  and  places  where  it  was  to  be  exercised, 
and  the  more  general  conveniences  or  inconveniences,  in  a  military,  naval,  or  com¬ 
mercial  point  of  view,  resulting  from  the  access  of  an  independent  nation  to  such 
islands  and  places.” 

The  undersigned  is  induced,  on  this  occasion,  to  repeat  his  Lordship’s  own  words, 
because,  on  a  careful  and  deliberate  review  of  the  article  in  question,  he  is  unable 
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to  discover  in  it  a  single  expression  indicating,  even  in  the  most  distant  manner,  a 
policy,  temporary  or  experimental,  or  having  the  remotest  connection  with  military, 
naval,  or  commercial  conveniences  or  inconveniences  to  Great  Britain.  He  has  not 
been  inattentive  to  the  variation  in  the  terms,  by  which  the  enjoyment  of  the  fisheries 
on  the  main  ocean,  the  common  possession  of  both  nations,  and  the  same  enjoyment 
within  a  small  portion  of  the  special  jurisdiction  of  Great  Britain,  are  stipulated  in 
the  article,  and  recognised  as  belonging  to  the  people  of  the  United  States.  He  con¬ 
siders  the  term  right  as  importing  an  advantage  to  be  enjoyed  in  a  place  of  common 
jurisdiction,  and  the  term  liberty  as  referring  to  the  same  advantage,  incidentally 
leading  to  the  borders  of  a  special  jurisdiction.  But,  evidently,  neither  of  them  imports 
any  limitation  of  time.  Both  were  expressions  no  less  familiar  to  the  understandings 
than  dear  to  the  hearts  of  both  the  nations  parties  to  the  treaty.  The  undersigned 
is  persuaded  it  will  be  readily  admitted  that,  wherever  the  English  language  is  the 
mother  tongue,  the  term  liberty,  far  from  including  in  itself  either  limitation  of  time 
or  precariousness  of  tenure,  is  essentially  as  permanent  as  that  of  right,  and  can,  with 
justice,  be  understood  only  as  a  modification  of  the  same  thing;  and  as  no  limitation 
of  time  is  implied  in  the  term  itself,  so  there  is  none  expressed  in  any  part  of  the  article 
to  which  it  belongs.  The  restriction  at  the  close  of  the  article  is  itself  a  confirmation 
of  the  permanency  which  the  undersigned  contends  belongs  to  every  part  of  the  article. 
The  intention  was,  that  the  people  of  the  United  States  should  continue  to  enjoy 
all  the  benefits  of  the  fisheries  which  they  had  enjoyed  theretofore,  and,  with  the  excep¬ 
tion  of  drying  and  curing  fish  on  the  Island  of  Newfoundland,  all  that  British  subjects 
should  enjoy  thereafter.  Among  them,  was  the  liberty  of  drying  and  curing  fish  on 
the  shores,  then  uninhabited,  adjoining  certain  bays,  harbours,  and  creeks.  But, 
when  those  shores  should  become  settled,  and  thereby  become  private  and  individual 
property,  it  was  obvious  that  the  liberty  of  drying  and  curing  fish  upon  them  must 
be  conciliated  with  the  proprietary  rights  of  the  owners  of  the  soil.  The  same  restric¬ 
tion  would  apply  to  British  fishermen;  and  it  was  precisely  because  no  grant  of  a 
new  right  was  intended,  but  merely  the  continuance  of  what  had  been  previously 
enjoyed,  that  the  restriction  must  have  been  assented  to  on  the  part  of  the  United 
States.  But,  upon  the  common  and  equitable  rule  of  construction  for  treaties,  the 
expression  of  one  restriction  implies  the  exclusion  of  all  others  not  expressed;  and 
thus  the  very  limitation  which  looks  forward  to  the  time  when  the  unsettled  deserts 
should  become  inhabited,  to  modify  the  enjoyment  of  the  same  liberty  conformably 
to  the  change  of  circumstances,  corroborates  the  conclusion  that  the  whole  purport 
of  the  compact  was  permanent  and  not  temporary  —  not  experimental,  but  definitive. 

That  the  term  right  was  used  as  applicable  to  what  the  United  States  were  to  enjoy 
in  virtue  of  a  recognised  independence,  and  the  word  liberty  to  what  they  were  to  enjoy 
as  concessions  strictly  dependent  on  the  treaty  itself,  the  undersigned  not  only  cannot 
admit,  but  considers  as  a  construction  altogether  unfounded.  If  the  United  States 
would  have  been  entitled,  in  virtue  of  a  recognised  independence,  to  enjoy  the  fisheries 
to  which  the  word  rights  is  applied,  no  article  upon  the  subject  would  have  been  required 
in  the  treaty.  Whatever  their  right  might  have  been,  Great  Britain  would  not  have 
felt  herself  bound,  without  a  specific  article  to  that  effect,  to  acknowledge  it  as  included 
among  the  appendages  to  their  independence.  Had  she  not  acknowledged  it,  the 
United  States  must  have  been  reduced  to  the  alternative  of  resigning  it,  or  of  main¬ 
taining  it  by  force;  the  result  of  which  must  have  been  war  —  the  very  state  from 
which  the  treaty  was  to  redeem  the  parties.  That  Great  Britain  would  not  have 
acknowledged  these  rights  as  belonging  to  the  United  States  in  virtue  of  their  inde- 
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pendence,  is  evident;  for,  in  the  cession  of  Nova  Scotia  by  France  to  Great  Britain, 
in  the  twelfth  article  of  the  treaty  of  Utrecht,  it  was  expressly  stipulated  that,  as  a 
consequence  of  that  cession,  French  subjects  should  be  thenceforth  “excluded  from 
all  kind  of  fishing  in  the  said  seas,  bays,  and  other  places  on  the  coasts  of  Nova  Scotia; 
that  is  to  say,  on  those  which  lie  towards  the  east,  within  thirty  leagues,  beginning 
from  the  island  commonly  called  Sable,  inclusively,  and  thence  stretching  along  towards 
the  southwest.”  The  same  exclusion  was  repeated,  with  some  slight  variation,  in 
the  treaty  of  peace  of  1763;  and,  in  the  eighteenth  article  of  the  same  treaty,  Spain 
explicitly  renounced  all  pretensions  to  the  right  of  fishing  “in  the  neighborhood  of 
the  Island  of  Newfoundland.”  It  was  not,  therefore,  as  a  necessary  result  of  their 
independence  that  Great  Britain  recognized  the  right  of  the  people  of  the  United  States 
to  fish  on  the  banks  of  Newfoundland,  in  the  “Gulf  of  St.  Lawrence,”  and  at  all  other 
places  in  the  sea  where  “the  inhabitants  of  both  countries  used,  at  any  time  there¬ 
tofore,  to  fish.”  She  recognized  it,  by  a  special  stipulation,  as  a  right  which  they  had 
theretofore  enjoyed  as  a  part  of  the  British  nation,  and  which,  as  an  independent 
nation,  the)f  were  to  continue  to  enjoy  unmolested;  and  it  is  well  known  that,  so  far 
from  considering  it  as  recognized  by  virtue  of  her  acknowledgment  of  independence, 
her  objections  to  admitting  it  at  all  formed  one  of  the  most  prominent  difficulties  in 
the  negotiation  of  the  peace  of  1783.  It  was  not  asserted  by  the  undersigned,  as 
Lord  Bathurst’s  note  appears  to  suppose,  that  either  the  right  or  the  liberty  of  the 
people  of  the  United  States  in  these  fisheries  was  indefeasible.  It  was  maintained 
that,  after  the  recognition  of  them  by  Great  Britain,  in  the  treaty  of  1783,  neither 
the  right  nor  the  liberty  could  be  forfeited  by  the  United  States,  but  by  their  own 
consent;  that  no  act  or  declaration  of  Great  Britain  alone  could  divest  the  United 
States  of  them;  and  that  no  exclusion  of  them  from  the  enjoyment  of  either  could 
be  valid,  unless  expressly  stipulated  by  themselves,  as  was  done  by  France  in  the 
treaty  of  Utrecht,  and  by  France  and  Spain  in  the  peace  of  1763. 

The  undersigned  is  apprehensive,  from  the  earnestness  with  which  Lord  Bathurst’s 
note  argues  to  refute  inferences  which  he  disclaims,  from  the  principles  asserted  in 
his  letter  to  his  Lordship,  that  he  has  not  expressed  his  meaning  in  terms  sufficiently 
clear.  He  affirmed  that,  previous  to  the  independence  of  the  United  States,  their 
people,  as  British  subjects,  had  enjoyed  all  the  rights  and  liberties  in  the  fisheries, 
which  form  the  subject  of  the  present  discussion;  and  that,  when  the  separation  of 
the  two  parts  of  the  nation  was  consummated,  by  a  mutual  compact,  the  treaty  of 
peace  defined  the  rights  and  liberties  which,  by  the  stipulation  of  both  parties,  the 
United  States,  in  their  new  character,  were  to  enjoy.  By  the  acknowledgment  of 
the  independence  of  the  United  States,  Great  Britain  bound  herself  to  treat  them, 
thenceforward,  as  a  nation  possessed  of  all  the  prerogatives  and  attributes  of  sovereign 
power.  The  people  of  the  United  States  were,  thenceforward,  neither  bound  in  alle¬ 
giance  to  the  sovereign  of  Great  Britain,  nor  entitled  to  his  protection,  in  the  enjoy¬ 
ment  of  any  of  their  rights,  as  his  subjects.  Their  rights  and  their  duties,  as  members 
of  a  State,  were  defined  and  regulated  by  their  own  constitutions  and  forms  of  govern¬ 
ment.  But  there  were  certain  rights  and  liberties  which  had  been  enjoyed  by  both 
parts  of  the  nation,  while  subjects  of  the  same  Sovereign,  which  it  was  mutually  agreed 
they  should  continue  to  enjoy  unmolested;  and,  among  them,  were  the  rights  and 
liberties  in  these  fisheries.  The  fisheries  on  the  Banks  of  Newfoundland,  as  well  in 
the  open  seas  as  in  the  neighboring  bays,  gulfs,  and  along  the  coasts  of  Nova  Scotia 
and  Labrador,  were,  by  the  dispensations  and  the  laws  of  nature,  in  substance,  only 
different  parts  of  one  fishery.  Those  of  the  open  sea  were  enjoyed  not  as  a  common 
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and  universal  right  of  all  nations;  since  the  exclusion  from  them  of  France  and  Spain, 
in  whole  or  in  part,  had  been  expressly  stipulated  by  those  nations,  and  no  other 
nation  had,  in  fact,  participated  in  them.  It  was,  with  some  exceptions,  an  exclusive 
possession  of  the  British  nation;  and  in  the  treaty  of  separation  it  was  agreed  that 
the  rights  and  liberties  in  them  should  continue  to  be  enjoyed  by  that  part  of  the  nation 
which  constituted  the  United  States;  that  it  should  not  be  a  several,  but,  as  between 
Great  Britain  and  the  United  States,  a  common  fishery.  It  was  necessary,  for  the 
enjoyment  of  this  fishery,  to  exercise  it  in  conformity  to  the  habits  of  the  species  of 
game  of  which  it  consisted.  The  places  frequented  by  the  fish  were  those  to  which 
the  fishermen  were  obliged  to  resort,  and  these  occasionally  brought  them  to  the  borders 
of  the  British  territorial  jurisdiction.  It  was  also  necessary,  for  the  prosecution  of 
a  part  of  this  fishery,  that  the  fish,  when  caught,  should  be  immediately  cured  and 
dried,  which  could  only  be  done  on  the  rocks  or  shores  adjoining  the  places  where 
they  were  caught;  the  access  to  these  rocks  and  shores,  for  those  purposes,  was  secured 
to  the  people  of  the  United  States,  as  incidental  and  necessary  to  the  enjoyment  of 
the  fishery;  it  was  little  more  than  an  access  to  naked  rocks  and  desolate  sands; 
but  it  was  as  permanently  secured  as  the  right  to  the  fishery  itself.  No  limitation 
was  assigned  of  time.  Provision  was  made  for  the  proprietary  rights  which  might 
at  a  distant  and  future  period  arise  by  the  settlement  of  places  then  uninhabited;  but 
no  other  limitation  was  expressed  or  indicated  by  the  terms  of  the  treaty,  and  no 
other  can,  either  from  the  letter  or  spirit  of  the  article,  be  inferred. 

Far,  then,  from  claiming  the  general  rights  and  privileges  belonging  to  British 
subjects  within  the  British  dominions,  as  resulting  from  the  treaty  of  peace  of  1783, 
while,  at  the  same  time,  asserting  their  exemption  from  the  duties  of  a  British  allegiance, 
the  article  in  question  is  itself  a  proof  that  the  people  of  the  United  States  have 
renounced  all  such  claims.  Could  they  have  pretended  generally  to  the  privileges  of 
British  subjects,  such  an  article  as  that  relating  to  the  fisheries  would  have  been  absurd. 
There  was  in  the  treaty  of  1783  no  express  renunciation  of  their  rights  to  the  pro¬ 
tection  of  a  British  Sovereign.  This  renunciation  they  had  made  by  their  declara¬ 
tion  of  independence  on  the  4th  July,  1776;  and  it  was  implied  in  their  acceptance 
of  the  counter-renunciation  of  sovereignty  in  the  treaty  of  1783.  It  was  precisely 
because  they  might  have  lost  their  portion  of  this  joint  national  property,  to  the 
acquisition  of  which  they  had  contributed  more  than  their  share,  unless  a  formal 
article  of  the  treaty  should  secure  it  to  them,  that  the  article  was  introduced.  By 
the  British  municipal  laws,  which  were  the  laws  of  both  nations,  the  property  of  a 
fishery  is  not  necessarily  in  the  proprietor  of  the  soil  where  it  is  situated.  The  soil 
may  belong  to  one  individual,  and  the  fishery  to  another.  The  right  to  the  soil  may 
be  exclusive,  while  the  fishery  may  be  free,  or  held  in  common.  And  thus,  while 
in  the  partition  of  the  national  possessions  in  North  America,  stipulated  by  the  treaty 
of  1783,  the  jurisdiction  over  the  shores  washed  by  the  waters  where  this  fishery  was 
placed  was  reserved  to  Great  Britain,  the  fisheries  themselves,  and  the  accommoda¬ 
tions  essential  to  their  prosecution,  were,  by  mutual  compact,  agreed  to  be  continued 
in  common. 

In  submitting  these  reflections  to  the  consideration  of  His  Majesty’s  Government, 
the  undersigned  is  duly  sensible  to  the  amicable  and  conciliatory  sentiments  and 
dispositions  towards  the  United  States  manifested  at  the  conclusion  of  Lord  Bathurst’s 
note,  which  will  be  met  by  reciprocal  and  corresponding  sentiments  and  dispositions 
on  the  part  of  the  American  Government.  It  will  be  highly  satisfactory  to  them  to 
be  assured  that  the  conduciveness  of  the  object  to  the  national  and  individual  pros- 
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perity  of  the  inhabitants  of  the  United  States  operates  with  His  Majesty’s  Govern¬ 
ment  as  a  forcible  motive  to  concession.  Undoubtedly,  the  participation  in  the  liberties 
of  which  their  right  is  now  maintained  is  far  more  important  to  the  interests  of  the 
people  of  the  United  States  than  the  exclusive  enjoyment  of  them  can  be  to  the  interests 
of  Great  Britain.  The  real,  general,  and  ultimate  interests  of  both  the  nations  on 
this  object,  he  is  fully  convinced,  are  the  same.  The  collision  of  particular  interests 
which  heretofore  may  have  produced  altercations  between  the  fishermen  of  the  two 
nations,  and  the  clandestine  introduction,  of  prohibited  goods  by  means  of  American 
fishing  vessels,  may  be  obviated  by  arrangements  duly  concerted  between  the  two 
Governments.  That  of  the  United  States,  he  is  persuaded,  will  readily  co-operate 
in  any  measure  to  secure  those  ends  compatible  with  the  enjoyment  by  the  people 
of  the  United  States  of  the  liberties  to  which  they  consider  their  title  as  unimpaired, 
inasmuch  as  it  has  never  been  renounced  by  themselves. 

The  undersigned  prays  Lord  Castlereagh  to  accept  the  renewed  assurance  of  his 
high  consideration. 

John  Quincy  Adams 

Right  IIon.  Lord  Viscount  Castlereagh, 

His  Majesty's  Principal  Secretary  of  State  for  Foreign  Affairs 

EXTRACT  FROM  INSTRUCTION,  SECRETARY  OF  STATE  ADAMS  TO  MESSRS. 

GALLATIN  AND  RUSH,  AMERICAN  COMMISSIONERS,  JULY  28,  1818 1 

In  the  expectation  that  the  Government  of  Great  Britain  have  accepted  the  pro¬ 
posal  which  Mr.  Rush  was  instructed  to  make,  for  negotiating  a  treaty  of  commerce, 
embracing  the  continuance  of  the  convention  of  3d  July,  1815,  for  an  additional  term 
of  years,  and  including  other  objects  of  interest  to  the  two  nations,  I  have  now  the 
honor  of  transmitting  to  you  the  President’s  instructions  to  you  for  the  conduct  of 
the  negotiation.  .  .  . 

5.  Fisheries 

The  proceedings,  deliberations,  and  communications  upon  this  subject,  which  took 
place  at  the  negotiation  of  Ghent,  will  be  fresh  in  the  remembrance  of  Mr.  Gallatin. 
Mr.  Rush  possesses  copies  of  the  correspondence  with  the  British  Government  relat¬ 
ing  to  it  after  the  conclusion  of  the  peace,  and  of  that  which  has  passed  here 
between  Mr.  Bagot  and  this  Government.  Copies  of  several  letters  received  by 
members  of  Congress  during  the  late  session,  from  the  parts  of  the  country  most 
deeply  interested  in  the  fisheries,  are  now  transmitted. 

The  President  authorizes  you  to  agree  to  an  article  whereby  the  United  States 
will  desist  from  the  liberty  of  fishing,  and  curing  and  drying  fish,  within  the  British 
jurisdiction  generally,  upon  condition  that  it  shall  be  secured  as  a  permanent  right, 
not  liable  to  be  impaired  by  any  future  war,  from  Cape  Ray  to  the  Ramea  Islands, 
and  from  Mount  Joli,  on  the  Labrador  coast,  through  the  strait  .of  Belleisle,  indefinitely 
north,  along  the  coast;  the  right  to  extend  as  well  to  curing  and  drying  the  fish  as 
to  fishing.  .  .  . 

These  are  the  subjects  to  which  the  President  is  willing  that  your  negotiation 
should  be  confined.  With  regard  to  the  others  of  a  general  nature,  and  relating 
to  the  respective  rights  of  the  two  nations  in  times  of  maritime  war,  you  are 
authorized  to  treat  of  them,  and  to  conclude  concerning  them,  conformably  to  the 

1  Appendix,  U.  S.  Case,  p.  304;  Appendix,  British  Case,  p  83. 
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instructions  already  in  possession  of  Mr.  Rush;  or,  if  the  difficulty  of  agreeing  upon 
the  principles  should  continue  as  great  as  it  has  been  hitherto,  you  may  omit  them 
altogether. 

EXTRACT  FROM  INSTRUCTION,  VISCOUNT  CASTLEREAGH  TO  MESSRS.  ROB¬ 
INSON  AND  GOULBURN,  BRITISH  COMMISSIONERS,  AUGUST  24,  1818 1 

Foreign  Office,  August  24,  1818 

The  accompanying  papers  will  bring  the  present  state  of  the  fishery  question 
under  your  view.  I  refer  you  to  the  proceedings  at  Ghent  for  those  arguments  upon 
which  the  British  plenipotentiaries  maintained,  as  I  conceive  unanswerably,  that 
the  second  branch  of  the  Illrd  Article  of  the  treaty  of  1783  had  expired  with  the  war. 
The  negative  of  this  proposition  was  certainly  contended,  but  very  feebly,  by  the 
American  plenipotentiaries,  which  is  proved  almost  to  the  extent  of  an  admission  of 
the  principles  contended  for  on  the  part  of  this  Government  by  their  tendering  an 
article  in  which  the  same  privileges  were,  by  a  fresh  stipulation,  to  be  again  secured 
to  the  subjects  of  the  United  States  upon  an  equivalent  offered  on  their  part. 

The  subsequent  correspondence  will  show  the  nature  of  the  claim  put  forward 
by  the  American  Government  soon  after  the  peace.  The  orders  issued  to  the  British 
officers  on  the  Halifax  station  to  resist  any  encroachment  on  the  rights  of  this  country, 
and,  finally,  the  friendly  offer  of  a  specified  accommodation  for  the  convenience  of  the 
American  fishery,  which  Mr.  Bagot  was  authorized  to  tender  to  the  Government 
of  the  United  States.  You  will  see  by  that  Minister’s  correspondence  that  he  suc¬ 
cessively  tendered  the  two  propositions  with  which  he  was  charged,  to  which  pro¬ 
posals  the  American  Government,  desiring  to  offer  a  counter-proposition,  Mr.  Bagot 
did  not  conceive  himself  authorized  to  negotiate,  but  only  to  make  a  specific  offer  of 
accommodation.  He  therefore  declined  to  receive  the  American  counter-projet, 
notifying  to  the  admiral  on  the  Halifax  station  that  nothing  had  occurred  in  negotia¬ 
tion  at  Washington  which  should  interfere  with  the  execution  of  the  instructions  of 
which  he  was  in  possession. 

EXTRACTS  FROM  REPORT  OF  MESSRS.  GALLATIN  AND  RUSH  TO  SECRE¬ 
TARY  OF  STATE  ADAMS,  OCTOBER  20,  1818 2 

We  have  the  honor  to  transmit  a  convention  which  we  concluded  this  day  with 
the  British  plenipotentiaries. 

Lord  Castlereagh  having  expressed  a  wish  that  the  negotiations  might  be  opened 
before  his  departure  for  Aix-la-Chapelle,  Mr.  Gallatin  left  Paris  as  soon  as  he 
had  received  our  full  powers,  and  arrived  here  on  the  16th  of  August.  Our  joint 
instructions  contained  in  your  dispatch  of  the  28th  of  July  did  not,  however,  reach 
us  till  the  3d  of  September.  We  had  long  conversations  with  Lord  Castlereagh  at 
his  country  seat,  on  the  22nd  and  23d  of  August,  but  could  not,  owing  to  our  instruc¬ 
tions  not  having  arrived,  discuss  with  him  the  question  of  the  fisheries  and  of 
the  West  India  intercourse.  He  left  London  on  the  1st  of  September.  The 
official  conferences  had  begun  on  the  27th  of  August,  and,  for  the  progress  of  the  nego¬ 
tiation,  we  beg  leave  to  refer  to  the  enclosed  copies  of  the  protocol,  and  documents 
annexed  to  it,  and  of  two  unofficial  notes  sent  by  us  to  the  British  plenipoten¬ 
tiaries.  We  will  add  some  observations  on  the  several  objects  embraced  by  the 
convention. 

1  Appendix,  British  Case,  p.  85. 

2  Appendix,  U.  S.  Case,  p.  306;  Appendix,  British  Case,  p.  94. 
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1.  Fisheries.  We  succeeded  in  securing,  besides  the  rights  of  taking  and  curing 
fish  within  the  limits  designated  by  our  instructions,  as  a  sine  qua  non,  the  liberty 
of  fishing  on  the  coasts  of  the  Magdalen  Islands,  and  of  the  western  coast  of  Newfound¬ 
land,  and  the  privilege  of  entering  for  shelter,  wood,  and  water,  in  all  the  British  harbors 
of  North  America.  Both  were  suggested  as  important  to  our  fishermen,  in  the  com¬ 
munications  on  that  subject  which  were  transmitted  to  us  with  our  instructions. 
To  the  exception  of  the  exclusive  rights  of  the  Hudson’s  Bay  Company  we  did  not 
object,  as  it  was  virtually  implied  in  the  treaty  of  1783,  and  we  had  never,  any  more 
than  the  British  subjects,  enjoyed  any  right  there;  the  charter  of  that  company  having 
been  granted  in  the  year  1670.  The  exception  applies  only  to  the  coasts  and  their  har¬ 
bors,  and  does  not  affect  the  right  of  fishing  in  Hudson’s  Bay  beyond  three  miles  from 
the  shores,  a  right  which  could  not  exclusively  belong  to,  or  be  granted  by,  any  nation. 

The  most  difficult  part  of  the  negotiation  related  to  the  permanence  of  the  right. 
To  obtain  the  insertion  in  the  body  of  the  convention  of  a  provision  declaring  expressly 
that  that  right  should  not  be  abrogated  by  war,  was  impracticable.  All  that  could  be 
done  was  to  express  the  article  in  such  manner  as  would  not  render  the  right  liable 
to  be  thuj  abrogated.  The  words  “forever”  were  inserted  for  that  purpose,  and  we 
also  made  the  declaration  annexed  to  the  protocol  of  the  third  conference,  the  princi¬ 
pal  object  of  which  was  to  provide  in  any  event  for  the  revival  of  all  our  prior  rights. 
The  insertion  of  the  words  “forever”  was  strenuously  resisted.  The  British  pleni¬ 
potentiaries  urged  that,  in  case  of  war,  the  only  effect  of  those  words  being  omitted, 
or  of  the  article  being  considered  as  abrogated,  would  be  the  necessity  of  inserting 
in  the  treaty  of  peace  a  new  article  renewing  the  present  one;  and  that,  after  all  that 
had  passed,  it  would  certainly  be  deemed  expedient  to  do  it,  in  whatever  manner  the 
condition  was  now  expressed.  We  declared  that  we  would  not  agree  to  any  article 
on  the  subject,  unless  the  words  were  preserved,  or  in  case  they  should  enter  on  the 
protocol  a  declaration  impairing  their  effect. 

It  will  also  be  perceived  that  we  insisted  on  the  clause  by  which  the  United  States 
renounce  their  right  to  the  fisheries  relinquished  by  the  convention,  that  clause 
having  been  omitted  in  the  first  British  counter-project.  We  insisted  on  it  with  the 
view — 1st.  Of  preventing  any  implication  that  the  fisheries  secured  to  us  were  a 
new  grant,  and  of  placing  the  permanence  of  the  rights  secured  and  of  those  renounced 
precisely  on  the  same  footing.  2d.  Of  its  being  expressly  stated  that  our  renuncia¬ 
tion  extended  only  to  the  distance  of  three  miles  from  the  coasts.  This  last  point 
was  the  more  important,  as,  with  the  exception  of  the  fishery  in  open  boats  within 
certain  harbors,  it  appeared,  from  the  communications  above  mentioned,  that  the 
fishing-ground,  on  the  whole  coast  of  Nova  Scotia,  is  more  than  three  miles  from  the 
shores;  whilst,  on  the  contrary,  it  is  almost  universally  close  to  the  shore  on  the  coasts 
of  Labrador.  It  is  in  that  point  of  view  that  the  privilege  of  entering  the  ports  for 
shelter  is  useful,  and  it  is  hoped  that,  with  that  provision,  a  considerable  portion 
of  the  actual  fisheries  on  that  coast  (of  Nova  Scotia)  will,  notwithstanding  the  renuncia¬ 
tion,  be  preserved. 

SUPPLEMENTAL  REPORT  OF  MR.  GALLATIN  TO  SECRETARY  OF 
STATE  ADAMS,  NOVEMBER  6,  1818 1 

No.  87.  Paris,  6th  November,  1818 

Sir:  Anxious  from  public  considerations  to  return  to  Paris  as  soon  as  possible, 
I  left  London  on  the  2 2d  ult.  The  convention  had  been  signed  on  the  20th,  and  the 
time  left  to  write  our  joint  dispatches  was  so  short  that,  although  I  hope  nothing 
1  Appendix,  U.  S.  Counter  Case,  p.  619;  Appendix,  British  Case,  p.  97. 
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material  was  omitted,  it  may  be  useful  to  add  some  further  details  and  observations. 
On  the  subject  of  the  fisheries,  the  abstract  question  of  our  right  had  been  so  ably 
discussed  in  your  two  notes  to  the  British  Government  that  we  had  nothing  to  add 
to  that  branch  of  the  argument.  We  could  only,  and  we  did  it  with  some  effect, 
demonstrate  that,  with  respect  at  least  to  territorial  rights,  Great  Britain  herself 
had  not  heretofore  considered  them  as  abrogated  by  the  mere  fact  of  an  intervening 
war.  Thus,  Tobago,  ceded  by  her  to  France  by  the  treaty  of  1783,  taken  during  the 
ensuing  war,  and  restored  by  the  treaty  of  Amiens,  had  again  been  retaken  by  Great 
Britain  during  the  last  war.  She  was  in  actual  possession  when  the  treaty  of  1814 
took  place,  and  if  the  treaties  of  1783  and  of  Amiens  were  abrogated  by  the  last  war, 
the  cession  of  that  island  by  France  had  become  null,  and  a  retrocession  was  useless. 
Yet  Great  Britain  did  not  reason  in  that  manner,  and  did  not  consider  her  right  good 
without  a  formal  cession  from  France,  which  she  accordingly  obtained  by  the  last 
Treaty  of  Paris.  Thus,  neither  the  treaty  of  1763  generally,  nor  the  cession  of  Canada 
to  Great  Britain  particularly,  having  been  renewed  by  the  treaty  of  Amiens,  if  the 
treaty  of  1763  was  abrogated  by  subsequent  wars  she  now  held  Canada  by  right  of 
possession  only,  and  the  original  right  of  France  had  revived.  We  applied  those 
principles  to  fisheries  which,  independent  of  the  special  circumstances  of  our  treaty 
of  peace  of  1783,  were  always  considered  as  partaking  in  their  nature  of  territorial 
rights.  It  is,  however,  true,  although  it  was  not  quoted  against  us,  that  it  had  been 
deemed  necessary  to  renew  in  every  subsequent  treaty  the  right  of  fishing  on  part  of 
the  coast  of  Newfoundland  originally  reserved  to  the  French.  Although  our  argu¬ 
ments  were  not  answered,  it  appeared  to  me  that  two  considerations  operated  strongly 
against  the  admission  of  our  right.  That  right  of  taking  and  drying  fish  in  harbors 
within  the  exclusive  jurisdiction  of  Great  Britain,  particularly  on  coasts  now  inhabited, 
was  extremely  obnoxious  to  her,  and  was  considered  as  what  the  French  civilians  call 
a  servitude.  And  personal  pride  seems  also  to  have  been  deeply  committed,  not 
perhaps  the  less  because  the  argument  had  not  been  very  ably  conducted  on  their 
part.  I  am  satisfied  that  we  could  have  obtained  additional  fishing-ground  in  exchange 
of  the  words  “forever.”  I  am  perfectly  sensible  of  the  motives  which  induced  govern¬ 
ment  to  wish  that  the  portion  of  fisheries  preserved  should  be  secured  against  the  con¬ 
tingency  of  a  future  war.  But  it  seems  to  me  that  no  treaty  stipulation  can  effectually 
provide  for  this.  The  fate  of  the  fisheries  in  that  case  will  depend  on  the  result  of 
the  war.  If  they  beat  us  (which  God  forbid),  they  will  certainly  try  to  deprive  us 
of  our  fisheries  on  their  own  coasts.  If  we  beat  them,  we  will  preserve  them  and 
probably  acquire  the  country  itself. 

Yet  I  will  not  conceal  that  this  subject  caused  me  more  anxiety  than  any  other 
branch  of  the  negotiations,  and  that,  after  having  participated  in  the  Treaty  of  Ghent, 
it  was  a  matter  of  regret  to  be  obliged  to  sign  an  agreement  which  left  the  United  States 
in  any  respect  in  a  worse  situation  than  before  the  war.  It  is  true  that  we  might  have 
defeated  the  whole  object  by  insisting  that  the  words  “  not  liable  to  be  impaired 
by  any  future  war”  should  be  inserted  in  the  article.  But  this  course  did  not  appear 
justifiable.  It  was  impossible,  after  a  counter-project  formed  on  compromise  had 
been  once  offered,  that  the  United  States  could  by  negotiations  alone  be  reinstated 
in  their  enjoyment  of  the  fisheries  to  their  full  extent;  and  if  a  compromise  was  to 
take  place,  the  present  time  and  the  terms  proposed  appeared  more  eligible  than  the 
chance  of  future  contingencies.  I  became  perfectly  satisfied  that  no  reliance  could 
be  placed  on  legal  remedies;  that  no  court  in  England  would  give  to  the  treaty  of 
1783  a  construction  different  from  that  adopted  by  their  Government,  and  that  if 
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an  Act  of  Parliament  was  wanted,  it  would  be  obtained  in  a  week’s  time  and  without 
opposition.  If  the  subject  was  not  arranged,  immediate  collision  must  ensue,  and, 
Great  Britain  proceeding  under  legal  forms  to  condemn  our  vessels,  no  resource 
remained  for  us  but  to  acquiesce  or  commence  hostilities.  With  much  reluctance 
I  yielded  to  those  considerations,  rendered  more  powerful  by  our  critical  situation 
with  Spain,  and  used  my  best  endeavors  to  make  the  compromise  on  the  most  advan¬ 
tageous  terms  that  could  be  obtained.  After  a  thorough  examination  of  the  com¬ 
munications  on  the  subject  which  you  transmitted  to  us,  I  think  that  substantially 
we  have  lost  very  little,  if  anything;  and  I  only  wish  that  it  had  been  practicable  to 
give  to  the  agreement  the  form  of  an  exchange  in  direct  terms;  that  is  to  say,  that  we 
give  fishing  rights  in  certain  quarters  in  consideration  of  the  right  of  curing  fish  on 
a  part  of  Newfoundland  and  of  the  abandonment  of  the  British  claim  to  the  naviga¬ 
tion  of  the  Mississippi.  This,  however,  could  not  be  done  in  a  positive  manner,  the 
British  plenipotentiaries  disclaiming  any  right  to  that  navigation,  and  objecting,  there¬ 
fore,  to  a  renunciation  of  what  they  did  not  claim.  The  article  which  they  proposed 
on  this  last  subject  was  only,  as  they  said,  an  equivalent  for  what  they  pretended  to 
concede  in  agreeing  that  the  boundary  west  of  the  Lake  of  the  Woods  should  be  fixed 
at  the  49th  degree  of  north  latitude. 

The  renewal  of  the  commercial  convention  and  the  propositions  relative  to  the 
colonial  intercourse  will  make  the  subject  of  a  distinct  dispatch. 

I  have  the  honor  to  be,  with  great  respect,  sir,  your  most  obedient  servant. 

II.  Correspondence  Concerning  the  Right  of  Great  Britain  to 
Regulate  American  Fishing  Rights  Secured  by  the  Treaty 
of  Washington,  May  8,  1871 

NOTE  FROM  SECRETARY  OF  STATE  EVARTS  TO  SIR  E.  THORNTON, 
BRITISH  MINISTER  AT  WASHINGTON,  MARCH  2,  1878 1 

Department  of  State,  Washington,  March  2,  1878 

Sir:  I  have  the  honor  to  bring  to  your  notice  the  fact  that  complaints  have 
been  recently  made  to  this  Department  of  interference  with  American  fishermen 
engaged  in  the  herring  fishery  on  the  coast  of  Newfoundland.  In  some  instances 
these  complaints  have  been  forwarded  to  the  Department  through  the  United  States, 
Consuls  at  St.  John’s  and  other  ports  of  that  Colony.  The  representations  made 
by  the  Consuls  are,  however,  of  a  general  nature  based  upon  statements  made  to  them 
by  the  fishermen  immediately  interested,  and  consequently  the  officers  in  question 
have  been  instructed  to  collect  and  forward  more  detailed  and  specific  information, 
and  such  further  information  I  will  do  myself  the  honor  to  transmit  to  you  so  soon 
as  the  reports  from  the  Consuls  shall  have  been  received. 

Still  more  recently  similar  complaints  have  been  received  through  the  collector  of 
the  port  of  Gloucester,  Massachusetts,  supported  by  the  sworn  statements  of  the 
masters  of  eight  fishing  schooners  of  that  port,  and  from  the  statements  thus  forwarded 
it  appears  that  in  January  of  the  present  year  those  vessels  had  reached  the  neighbor¬ 
hood  of  Long  Harbor,  and  were  actively  engaged  in  the  herring  fishery,  and  that  most 
of  the  seines  were  full  of  fish  and  ready  for  landing,  when,  in  one  instance,  two  seines 
belonging  to  the  schooners  “Ontario”  and  “New  England”  respectively  were  cut  by 
an  enraged  crowd  of  over  200  men,  and  the  whole  catch,  estimated  at  not  less  than 
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5,000  barrels  of  herring  suffered  to  run  out  to  sea.  Other  instances  are  given,  only 
less  in  quantity  and  value,  the  proceedings  resulting  in  the  vessels  —  eight  in  number 
—  being  obliged  to  abandon  the  fishing-grounds  on  that  coast  and  return  to  their 
home  port  in  ballast.  When  it  is  remarked  at  what  considerable  expense  the  prepara¬ 
tions  are  made  for  a  season’s  fishing  in  these  waters,  many  of  the  men-mariners,  as 
well  as  the  masters,  embarking  their  all  in  the  enterprise,  the  serious  character  of  their 
losses  may  be  partially  understood. 

The  President  has  deemed  it  proper,  in  view  of  the  possible  complications  to  which 
a  continuance  of  these  lawless  proceedings  might  give  rise,  to  bring  the  subject  directly 
to  the  attention  of  Her  Majesty’s  Government  with  a  view  to  an  early  investigation 
of  the  facts  and  the  adoption  of  such  measures  on  its  part  as  may  be  deemed  advisable 
to  prevent  a  recurrence  of  the  acts  complained  of;  and  the  Minister  of  the  United 
States  at  London  has  been  accordingly  instructed  to  take  the  necessary  steps  in  that 
direction.  Meantime,  I  have  deemed  it  right  to  transmit  the  facts,  so  far  as  they  are 
already  known,  for  your  information. 

I  have,  etc. 

(Signed)  Wm.  M.  Evarts 

INSTRUCTION  FROM  MR.  EVARTS  TO  MR.  WELSH,  UNITED  STATES 
MINISTER  AT  LONDON,  SEPTEMBER  28,  1878 1 

Department  of  State,  Washington,  September  28,  1878 

Sir:  I  received  in  due  course  your  dispatch  of  August  24th  ultimo,  inclosing 
Lord  Salisbury’s  reply  of  the  British  Government  to  the  representations  that  had 
been  made  to  it  as  early  as  March  last  by  you,  under  instructions  from  the 
Department. 

I  must  understand  Lord  Salisbury’s  note,  accompanying  the  copy  of  Captain  Suli- 
van’s  report,  which  he  communicates  to  this  government,  as  adopting  that  naval 
officer’s  conclusions  of  fact  respecting  the  violent  injuries  which  our  fishing  fleet 
suffered  at  the  hands  of  the  Newfoundland  fishing  population  at  Fortune  Bay,  in  Janu¬ 
ary  of  this  year,  as  the  answer  which  Her  Majesty’s  Government  makes  to  the  repre¬ 
sentations  laid  before  it  on  our  part,  verified  by  the  sworn  statements  of  numerous 
and  respectable  witnesses. 

His  Lordship  has  not  placed  in  our  possession  the  proofs  or  depositions  which  form 
the  basis  of  Captain  Sulivan’s  conclusions  of  fact,  and  I  am  unable,  therefore,  to  say 
whether,  upon  their  consideration,  the  view  which  this  Government  takes  of  these 
transactions,  upon  the  sworn  statements  of  our  own  respectable  citizens,  would  be  at 
all  modified.  In  the  absence  of  these  means  of  correcting  any  mistakes  or  false  impres¬ 
sions  which  our  informants  may  have  fallen  into  in  their  narrative  of  the  facts,  it 
is  impossible  to  accept  Captain  Sulivan’s  judgment  upon  undisclosed  evidence  as 
possessing  judicial  weight. 

You  will,  therefore,  lay  before  Her  Majesty’s  Government  the  desire  which  this 
Government  feels  to  be  able  to  give  due  weight  to  this  opposing  evidence,  before  insist¬ 
ing  upon  the  very  grave  view  of  these  injuries  which,  at  present,  its  unquestionable 
duty  to  the  interests  which  have  suffered  them,  and  its  confidence  in  the  competency 
and  sobriety  of  the  proofs  in  our  possession,  compels  this  Government  to  take.  Should 
Her  Majesty’s  Government  place  a  copy  of  the  evidence  upon  which  Captain  Sulivan 
bases  his  Report  in  your  hands,  you  will  lose  no  time  in  transmitting  it  for  considera¬ 
tion.  I  regret  that  any  further  delay  should  thus  intervene  to  prevent  an  immediate 

1  Appendix,  U.  S.  Case,  p.  652;  Appendix,  British  Case,  p.  268. 
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consideration  of  the  facts  in  the  matter  by  the  two  governments  in  the  presence  of 
the  same  evidence  of  those  facts  for  their  scrutiny  and  judgment. 

But,  a  careful  attention  to  Lord  Salisbury’s  note  discovers  what  must  be  regarded 
as  an  expression  of  his  views,  at  least,  of  the  authority  of  Provincial  legislation  and 
administrative  jurisdiction  over  our  fishermen  within  the  three-mile  line,  and  of  the 
restrictive  limitations  upon  their  rights  in  these  fishing-grounds  under  the  Treaty  of 
Washington.  Upon  any  aspect  of  the  evidence,  on  one  side  and  the  other,  as  quali¬ 
fying  the  violent  acts  from  which  our  fishing  fleet  has  suffered  at  the  hands  of  the  New¬ 
foundland  coast  fishermen,  the  views  thus  intimated  seem  to  this  Government  wholly 
inadmissible,  and  do  not  permit  the  least  delay,  on  our  part,  in  frankly  stating  the 
grounds  of  our  exception  to  them. 

The  report  of  Captain  Sulivan  presents,  as  a  justificatory  support  of  the  action 
of  the  Newfoundland  shore  fishermen,  in  breaking  up  the  operations  of  our  fishing 
fleet  inside  the  three-mile  line,  at  the  times  covered  by  these  transactions,  the  violation 
of  certain  municipal  legislation  of  the  Newfoundland  Government  which,  it  is  alleged, 
our  fishermen  were  in  the  act  of  committing  when  the  violent  interruption  of  their 
industry  occurred.  I  do  not  stop  to  point  out  the  serious  distinction  between  the 
official  and  judicial  execution  of  any  such  laws  and  the  orderly  enforcement  of  their 
penalties  after  solemn  trial  of  the  right,  and  the  rage  and  predominant  force  of  a 
volunteer  multitude  driving  off  our  peaceful  occupants  of  these  fishing  grounds 
pursuing  their  industry  under  a  claim  of  right  secured  to  them  by  Treaty.  I  re¬ 
serve  this  matter  for  a  complete  examination  when  the  conflicting  proofs  are  in 
my  possession. 

I  shall  assume,  for  my  present  purpose,  that  the  manner  of  exerting  this 
supposed  provincial  authority  was  official,  judicial,  and  unexceptionable. 

I  will  state  these  justifications  for  the  disturbance  of  our  fishing-fleet  in  Captain 
Sulivan’s  own  language,  that  I  may  not  even  inadvertently  impute  to  Lord  Salisbury’s 
apparent  adoption  of  them  any  greater  significance  than  their  very  language  fairly 
imports. 

Captain  Sulivan  assigns  the  following  violations  of  law  by  our  fishermen  as  the 
grounds  of  rightful  interference  with  them  on  the  occasion  in  question: 

“  1st.  That  the  Americans  were  using  seines  for  catching  herring  on  the  6th  January, 
1878,  in  direct  violation  of  Title  XXVII,  chapter  102  section  1  of  the  Consolidated 
statutes  of  Newfoundland,  viz.:  ‘No  person  shall  haul  or  take  herring  by  or  in  a  seine, 
or  other  such  contrivance,  on  or  near  any  part  of  the  coast  of  this  Colony  or  of  its 
dependencies,  or  in  any  of  the  bays,  harbors,  or  other  places  therein,  at  any  time 
between  the  20th  day  of  October  and  the  25th  day  of  April.’ 

“2d.  That  the  American  captains  were  setting  and  putting  out  seines  and  hauling 
and  taking  herring  on  Sunday,  the  6th  January,  in  direct  violation  of  section  4, 
chapter  7  of  the  Act  passed  26th  April,  1876,  entitled  ‘An  Act  to  amend  the  Law 
relating  to  the  coast  fisheries,’  viz.:  ‘  No  person  shall,  between  the  hours  of  12  o’clock 
on  Saturday  night  and  12  o’clock  on  Sunday  night,  haul  or  take  any  herring,  caplin, 
or  squid  with  net  seines,  bunts,  or  any  such  contrivances  for  the  purpose  of  such  hauling 
or  taking.’ 

“3d.  That  they  were  barring  fish  in  direct  violation  of  the  continuance  of  the 
same  act  —  Title  XXVII,  chapter  102,  section  1  of  the  consolidated  statutes  of 
Newfoundland  —  ‘or  at  any  time  use  a  seine  or  other  contrivance  for  the  catch¬ 
ing  or  taking  of  herrings,  except  by  way  of  shooting  and  forthwith  hauling  the 
same.’ 
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“4th.  That,  contrary  to  the  terms  of  the  Treaty  of  Washington,  in  which  it  is  ex¬ 
pressly  provided  that  they  do  not  interfere  with  the  rights  of  private  property,  or  with 
British  fishermen  in  the  peaceable  use  of  any  part  of  the  said  coasts  in  their  occupancy 
for  the  same  purpose  (see  Article  XVIII  of  the  above-named  Treaty),  they  were  fishing 
illegally,  interfering  with  the  rights  of  British  fishermen  and  their  peaceable  use  of 
that  part  of  the  coast  then  occupied  by  them,  and  of  which  they  were  actually  in  pos¬ 
session,  their  seines  and  boats,  their  huts,  gardens,  and  land  granted  by  government, 
being  situated  thereon.” 

The  facts  which  enter  into  the  offenses  imputed  under  the  first,  second,  and  third 
heads  of  Captain  Sulivan’s  statement,  and  such  offenses  thus  made  out,  would  seem 
to  be  the  only  warrant  for  his  conclusion  under  his  fourth  head,  that  the  United  States 
fishermen  have  exceeded  their  Treaty  right,  and,  in  their  actual  prosecution  of  their 
fishing,  were,  when  interrupted  by  the  force  complained  of,  interfering  with  the 
rights  of  private  property  or  with  British  fishermen  in  the  peaceable  use  of  that  part 
of  the  coast  then  being  in  their  occupancy  for  the  same  purpose,  contrary  to  the  proviso 
of  Article  XVIII  of  the  Treaty  of  Washington. 

It  is  no  part  of  my  present  purpose  to  point  out  that  this  alleged  infraction  of  the 
reserved  rights  of  the  local  fishermen  does  not  justify  the  methods  of  correction  or 
redress  used  to  drive  off  our  fishermen  and  break  up  their  prosecution  of  the  fishing. 
This  may  be  reserved  also  for  discussion  when  both  Governments  have  a  fuller  knowl¬ 
edge  of  the  actual  circumstances  of  the  transaction. 

In  transmitting  to  you  a  copy  of  Captain  Sulivan’s  Report,  Lord  Salisbury  says: 
“You  will  perceive  that  the  Report  in  question  appears  to  demonstrate  conclusively 
that  the  United  States  fishermen  on  this  occasion  had  committed  three  distinct 
breaches  of  the  law.” 

In  this  observation  of  Lord  Salisbury,  this  government  cannot  fail  to  see  a  neces¬ 
sary  implication  that  Her  Majesty’s  Government  concedes  that  in  the  prosecution 
of  the  right  of  fishing  accorded  to  the  United  States  by  Article  XVIII  of  the  Treaty 
our  fishermen  are  subject  to  the  local  regulations  which  govern  the  coast  population 
of  Newfoundland  in  their  prosecution  of  their  fishing  industry,  whatever  those  regu¬ 
lations  may  be,  and  whether  enacted  before  or  since  the  Treaty  of  Washington. 

The  three  particulars  in  which  our  fishermen  are  supposed  to  be  constrained  by 
actual  legislation  of  the  province  cover  in  principle  every  degree  of  regulation  of  our 
fishing  industry  within  the  three-mile  line  which  can  well  be  conceived.  But  they  are, 
in  themselves,  so  important  and  so  serious  a  limitation  of  the  right  secured  by  the 
Treaty  as  practically  to  exclude  our  fishermen  from  any  profitable  pursuit  of  the  right, 
which,  I  need  not  add,  is  equivalent  to  annulling  or  cancelling,  by  the  Provincial 
Government,  of  the  privilege  accorded  by  the  treaty  with  the  British  Government. 

If  our  fishing  fleet  is  subject  to  the  Sunday  laws  of  Newfoundland,  made  for  the 
coast  population;  if  it  is  excluded  from  the  fishing-grounds  for  half  the  year,  from 
October  to  April;  if  our  “seines  and  other  contrivances”  for  catching  fish  are  subject 
to  the  regulation  of  the  Legislature  of  Newfoundland,  it  is  not  easy  to  see  what  firm 
or  valuable  measures  for  the  privilege  of  Article  XVIII  as  conceded  to  the  United 
States,  this  government  can  promise  to  its  citizens  under  the  guaranty  of  the  Treaty. 

It  would  not,  under  any  circumstances,  be  admissible  for  one  Government  to  subject 
the  persons,  the  property,  and  the  interests  of  its  fishermen  to  the  unregulated  regula¬ 
tion  of  another  government  upon  the  suggestion  that  such  authority  will  not  be  op¬ 
pressively  or  capriciously  exercised,  nor  would  any  Government  accept  as  an  adequate 
guarantee  of  the  proper  exercise  of  such  authority  over  its  citizens  by  a  foreign  govern- 
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ment,  that,  presumptively,  regulations  would  be  uniform  in  their  operation  upon  the 
subjects  of  both  governments  in  similar  case.  If  there  are  to  be  regulations  of  a 
common  enjoyment,  they  must  be  authenticated  by  a  common  or  a  joint  authority. 

But,  most  manifestly,  the  subject  of  the  regulation  of  the  enjoyment  of  the  shore 
fishery  by  the  resident  provincial  population,  and  of  the  inshore  fishery  by  our  fleet  of 
fishing-cruisers,  does  not  tolerate  the  control  of  so  divergent  and  competing  interests 
by  the  domestic  legislation  of  the  Province.  Protecting  and  nursing  the  domestic  inter¬ 
est  at  the  expense  of  the  foreign  interest,  on  the  ordinary  motives  of  human  conduct, 
necessarily  shape  and  animate  the  local  legislation.  The  evidence  before  the  Halifax 
Commission  makes  it  obvious  that,  to  exclude  our  fishermen  from  catching  bait,  and 
thus  compel  them  to  go  without  bait,  or  buy  bait  at  the  will  and  price  of  the  provincial 
fishermen,  is  the  interest  of  the  local  fishermen,  and  will  be  the  guide  and  motive  of 
such  domestic  legislation  as  is  now  brought  to  the  notice  of  this  Government. 

You  will  therefore  say  to  Lord  Salisbury  that  this  Government  cannot  but  express 
its  entire  dissent  from  the  view  of  the  subject  that  his  lordship’s  note  seems  to  indi¬ 
cate.  This  Government  conceives  that  the  fishery  rights  of  the  United  States,  con¬ 
ceded  by  the  Treaty  of  Washington,  are  to  be  exercised  wholly  free  from  the  restraints 
and  regulations  of  the  Statutes  of  Newfoundland,  now  set  up  as  authority  over  our 
fishermen,  and  from  any  other  regulations  of  fishing  now  in  force  or  that  may  here¬ 
after  be  enacted  by  that  Government. 

It  may  be  said  that  a  just  participation  in  this  common  fishery  by  the  two  parties 
entitled  thereto,  may,  in  the  common  interest  of  preserving  the  fishery  and  preventing 
conflicts  between  the  fishermen,  require  regulation  by  some  competent  authority. 
This  may  be  conceded.  But  should  such  occasion  present  itself  to  the  common 
appreciation  of  the  two  Governments,  it  need  not  be  said  that  such  competent  authority 
can  only  be  found  in  a  joint  convention,  that  shall  receive  the  approval  of  Her 
Majesty’s  Government  and  our  own.  Until  this  arrangement  shall  be  consummated, 
this  Government  must  regard  the  pretension  that  the  legislation  of  Newfoundland  can 
regulate  our  fishermen’s  enjoyment  of  the  treaty  right  as  striking  at  the  treaty  itself. 
It  asserts  an  authority  on  one  side,  and  a  submission  on  the  other,  which  has  not  been 
proposed  to  us  by  Her  Majesty’s  Government,  and  has  not  been  accepted  by  this 
Government.  I  cannot  doubt  that  Lord  Salisbury  will  agree  that  the  insertion  of 
any  such  element  in  the  Treaty  of  Washington  would  never  have  been  accepted  by 
this  Government,  if  it  could  reasonably  be  thought  possible  that  it  could  have  been 
proposed  by  Her  Majesty’s  Government.  The  insertion  of  any  such  proposition  by 
construction  now  is  equally  at  variance  with  the  views  of  this  Government. 

The  representations  made  to  this  Government  by  the  interests  of  our  citizens 
affected,  leave  no  room  to  doubt  that  this  assertion  of  authority  is  as  serious  and 
extensive  in  practical  relations  as  it  is  in  principle.  The  rude  application  made  to 
the  twenty  vessels  in  Fortune  Bay  of  this  asserted  authority,  in  January  last,  drove 
them  from  the  profitable  prosecution  of  their  projected  cruises.  By  the  same  reason, 
the  entire  inshore  fishery  is  held  by  us  upon  the  same  tenure  of  dependence  upon 
the  parliament  of  the  Dominion  or  the  legislatures  of  the  several  Provinces. 

I  cannot  but  regret  that  this  vital  question  has  presented  itself  so  unexpectedly 
to  this  Government,  and  at  a  date  so  near  the  period  at  which  this  Government,  upon 
a  comparison  of  views  with  Her  Majesty’s  Government,  is  to  pass  upon  the  conformity 
of  the  proceedings  of  the  Halifax  Commission  with  the  requirements  of  the  Treaty 
of  Washington.  The  present  question  is  wholly  aside  from  the  considerations  bearing 
upon  that  subject,  and  which  furnishes  the  topic  of  my  recent  dispatch. 
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In  the  opinion  of  this  Government,  it  is  essential  that  we  should  at  once  invite 
the  attention  of  Lord  Salisbury  to  the  question  of  Provincial  control  over  the  fisher¬ 
men  of  the  United  States,  in  their  prosecution  of  the  privilege  secured  to  them  by  the 
treaty.  So  grave  a  question,  in  its  bearing  upon  the  obligations  of  this  Government 
under  the  treaty,  makes  it  necessary  that  the  President  should  ask  from  Her  Majesty’s 
Government  a  frank  avowal  or  disavowal  of  the  paramount  authority  of  Provincial 
legislation  to  regulate  the  enjoyment  by  our  people  of  the  inshore  fishery,  which  seems 
to  be  intimated,  if  not  asserted,  in  Lord  Salisbury’s  note. 

Before  the  receipt  of  a  reply  from  Her  Majesty’s  Government,  it  would  be  pre¬ 
mature  to  consider  what  should  be  the  course  of  this  Government  should  this  limita¬ 
tion  upon  the  treaty  privileges  of  the  United  States  be  insisted  upon  by  the  British 
Government  as  their  construction  of  the  Treaty. 

You  will  communicate  this  dispatch  to  Lord  Salisbury,  by  reading  the  same  to  him, 
and  leaving  with  him  a  copy. 

I  am,  etc. 

(Signed)  Wm.  M.  Evarts 

NOTE  FROM  MARQUIS  OF  SALISBURY,  BRITISH  FOREIGN  SECRETARY, 
TO  MR.  WELSH,  NOVEMBER  7,  1878 1 

Foreign  Office,  November  7,  1878 

Sir:  Her  Majesty’s  Government  have  had  under  their  consideration  the  de¬ 
spatch  from  Mr.  Evarts,  dated  the  28th  September,  and  communicated  to  me  on 
the  12th  ultimo,  respecting  the  complaints  made  by  the  Government  of  the  United 
States  of  the  injuries  sustained  by  American  fishermen  in  Fortune  Bay  in  January' 
last. 

This  despatch  is  in  reply  to  my  letter  of  the  23rd  August,  in  which  I  forwarded  a 
copy  of  the  Report  furnished  by  Captain  Sulivan,  of  Her  Majesty’s  ship  “Sirius,” 
on  the  occurrences  in  question.  Mr.  Evarts  now  remarks  that  the  United  States’ 
Government  have  not  been  put  in  possession  of  the  depositions  which  form  the  basis 
of  that  Report,  and  are  unable,  therefore,  to  say  whether,  upon  their  consideration, 
the  view  which  the  Government  of  the  United  States  takes  of  these  transactions  upon 
the  sworn  statements  of  their  own  citizens  would  be  at  all  modified. 

Her  Majesty’s  Government  have  not  had  the  opportunity  of  considering  the  state¬ 
ments  in  question;  but  the  depositions  which  accompanied  Captain  Sulivan’s  Report, 
and  which  I  now  have  the  honor  to  forward,  appeared  to  them,  in  the  absence  of  other 
testimony,  to  be  conclusive  as  regards  the  facts  of  the  case. 

Apart,  however,  from  the  facts,  in  respect  to  which  there  appears  to  be  a  material 
divergence  between  the  evidence  collected  by  the  United  States’  Government  and  that 
collected  by  the  Colonial  authorities,  Mr.  Evarts  takes  exception  to  my  letter  of  the 
23rd  on  the  ground  of  my  statement  that  the  United  States’  fishermen  concerned  have 
been  guilty  of  breaches  of  the  law.  From  this  he  infers  an  opinion  on  my  part  that 
it  is  competent  for  a  British  authority  to  pass  laws,  in  supersession  of  the  Treaty, ' 
binding  American  fishermen  within  the  three-mile  limit.  In  pointing  out  that  the 
American  fishermen  had  broken  the  law  within  the  territorial  limits  of  Her  Majesty’s 
dominions,  I  had  no  intention  of  inferentially  lay’ing  down  any  principles  of  inter¬ 
national  law;  and  no  advantage  would,  I  think,  be  gained  by  doing  so  to  a  greater 
extent  than  the  facts  in  question  absolutely  require. 

1  Appendix,  British  Case,  p.  271;  Appendix,  U.  S.  Case,  p.  637. 
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I  hardly  believe,  however,  that  Mr.  Evarts  would  in  discussion  adhere  to  the 
broad  doctrine  which  some  portions  of  his  language  would  appear  to  convey,  that  no 
British  authority  has  a  right  to  pass  any  kind  of  laws  binding  Americans  who  are 
fishing  in  British  waters;  for  if  that  contention  be  just,  the  same  disability  applies 
a  fortiori  to  any  other  Power,  and  the  waters  must  be  delivered  over  to  anarchy. 
On  the  other  hand,  Her  Majesty’s  Government  will  readily  admit —  what  is,  indeed, 
self-evident  —  that  British  sovereignty,  as  regards  those  waters,  is  limited  in  its  scope 
by  the  engagements  of  the  Treaty  of  Washington,  which  cannot  be  modified  or  affected 
by  any  municipal  legislation.  I  cannot  anticipate  that  with  regard  to  these  principles 
any  difference  will  be  found  to  exist  between  the  views  of  the  two  Governments. 

If,  however,  it  be  admitted  that  the  Newfoundland  Legislature  have  the  right  of 
binding  Americans  who  fish  within  their  waters  by  any  laws  which  do  not  contravene 
existing  Treaties,  it  must  further  be  conceded  that  the  duty  of  determining  the  existence 
of  any  such  contravention  must  be  undertaken  by  the  Governments,  and  cannot  be 
remitted  to  the  discretion  of  each  individual  fisherman.  For  such  a  discretion,  if 
exercised  on  one  side  can  hardly  be  refused  on  the  other.  If  any  American  fisherman 
may  violently  break  a  law  which  he  believes  to  be  contrary  to  Treaty,  a  Newfoundland 
fisherman  may  violently  maintain  it  if  he  believes  it  to  be  in  accordance  with  Treaty. 
As  the  points  in  issue  are  frequently  subtle,  and  require  considerable  legal  knowledge, 
nothing  but  confusion  and  disorder  could  result  from  such  a  mode  of  deciding  the 
interpretation  of  the  Treaty. 

Her  Majesty’s  Government  prefer  the  view  that  the  law  enacted  by  the  Legislature 
of  the  country,  whatever  it  may  be,  ought  to  be  obeyed  by  natives  and  foreigners 
alike  who  are  sojourning  within  the  territorial  limits  of  its  jurisdiction;  but  that  if 
a  law  has  inadvertently  been  passed  which  is  in  any  degree  or  respect  at  variance  with 
rights  conferred  on  a  foreign  Power  by  Treaty,  the  correction  of  the  mistake  so  com¬ 
mitted,  at  the  earliest  period  after  its  existence  shall  have  been  ascertained  and  recog¬ 
nized,  is  a  matter  of  international  obligation. 

It  is  not  explicitly  stated  in  Mr.  Evarts’  despatch  that  he  considers  any  recent 
Acts  of  the  Colonial  Legislature  to  be  inconsistent  with  the  rights  acquired  by  the 
United  States  under  the  Treaty  of  Washington.  But  if  that  is  the  case,  Her  Majesty’s 
Government  will,  in  a  friendly  spirit,  consider  any  representations  he  may  think  it 
right  to  make  upon  the  subject,  with  the  hope  of  coming  to  a  satisfactory  under¬ 
standing. 

I  have,  etc. 

(Signed)  Salisbury 

INSTRUCTION,  MR.  EVARTS  TO  MR.  WELSH,  AUGUST  1,  1879 1 

Department  of  State,  Washington,  August  1,  1879 

Sir:  You  will  readily  understand  that  the  pressure  of  current  business,  especially 
during  the  regular  and  special  sessions  of  Congress,  has  prevented  so  immediate 
attention  to  the  claims  of  the  Fortune  Bay  fishermen,  as  definitely  laid  before  me  in 
their  proofs  completed  during  the  session,  as  would  enable  me  to  give  in  reply  a  full 
consideration  to  the  dispatch  of  Lord  Salisbury  of  the  date  of  November  7,  1878,  in 
reply  to  mine  to  you  of  28th  September,  1878. 

But  other  and  stronger  reasons  have  also  induced  me  to  postpone  until  now  any 
discussion  of  the  questions,  arising  out  of  the  occurrences  to  which  those  dispatches 
referred. 

1  Appendix,  U.  S.  Case,  p.  661;  Appendix,  British  Case,  p.  272. 
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It  so  happened  that  the  transactions  of  which  certain  citizens  of  the  United  States 
complain,  were  brought  fully  to  the  attention  of  the  Government  about  the  same  time 
at  which  it  became  my  duty  to  lay  before  Her  Britannic  Majesty’s  Government  the 
views  of  the  United  States  Government  as  to  the  award  then  recently  made  by  the 
Commission  on  the  Fisheries,  which  had  just  closed  its  sittings  at  Halifax.  While 
the  character  of  the  complaint  and  the  interests  of  the  citizens  of  the  United  States 
rendered  it  necessary  that  the  subject  should  be  submitted  to  the  consideration  of 
Her  Britannic  Majesty’s  Government  at  the  earliest  possible  moment,  in  order  to 
the  prevention  of  any  further  and  graver  misunderstanding  and  the  avoidance  of  any 
serious  interruption  to  an  important  industry,  I  was  exceedingly  unwilling  that  the 
questions  arising  under  the  award  and  those  provoked  by  the  occurrences  in  Newfound¬ 
land  should  be  confused  with  each  other,  and  least  of  all  would  I  have  been  willing 
that  the  simultaneous  presentment  of  the  views  of  this  Government  should  be  construed 
as  indicating  any  desire  on  our  part  to  connect  the  settlement  of  these  complaints  with 
the  satisfaction  or  abrogation  of  the  Halifax  award. 

I  also  deemed  it  not  inadvisable,  in  the  interests  of  such  a  solution  as  I  am  sure  is 
desired  by  the  good  sense  and  good  temper  of  both  Governments,  that  time  should 
be  allowed  for  the  extinguishment  of  the  local  irritation,  both  here  and  in  Newfound¬ 
land,  which  these  transactions  seem  to  have  excited,  and  that  another  fishing  season 
should  more  clearly  indicate  whether  the  rights  to  which  the  citizens  of  the  United 
States  were  entitled  under  the  Treaty  Were  denied  or  diminished  by  the  pretensions 
and  acts  of  the  Colonial  authorities,  or  whether  their  infraction  was  accidental  and 
temporary.  As  soon  as  the  violence  to  which  citizens  of  the  United  States  had  been 
subjected  in  Newfoundland,  was  brought  to  the  attention  of  this  Department,  I 
instructed  you,  on  2d  March,  1878,  to  represent  the  matter  to  Her  Britannic  Majesty’s 
Government,  and  upon  such  representation  you  were  informed  that  a  prompt  investi¬ 
gation  would  be  ordered  for  the  information  of  that  Government.  On  August  23,  1878, 
Lord  Salisbury  conveyed  to  you,  to  be  transmitted  to  your  Government,  the  result 
of  that  investigation,  in  the  shape  of  a  report  from  Captain  Sulivan,  of  Her  Majesty’s 
ship  Sirius.  In  furnishing  you  with  this  report,  Lord  Salisbury,  on  behalf  of 
Her  Britannic  Majesty’s  Government,  said:  “You  will  perceive  that  the  report  in 
question  appears  to  demonstrate  conclusively  that  the  United  States  fishermen  on 
this  occasion  had  committed  three  distinct  breaches  of  the  law,  and  that  no  violence 
was  used  by  the  Newfoundland  fishermen,  except  in  the  case  of  one  vessel  whose  master 
refused  to  comply  with  the  request  which  was  made  to  him,  that  he  should  desist 
from  fishing  on  Sunday,  in  violation  of  the  law  of  the  colony  and  of  the  local  custom, 
and  who  threatened  the  Newfoundland  fishermen  with  a  revolver,  as  detailed  in  para¬ 
graphs  five  and  six  of  Captain  Sulivan’s  Report.” 

The  three  breaches  of  the  law  thus  reported  by  Captain  Sulivan,  and  assumed  by 
Lord  Salisbury  as  conclusively  established,  were:  1.  The  use  of  seines,  and  the  use 
of  them  also  at  a  time  prohibited  by  a  colonial  statute;  2.  Fishing  upon  a  day  — 
Sunday  —  forbidden  by  the  same  local  law;  and  3.  Barring  fish,  in  violation  of  the 
same  local  legislation.  In  addition  Captain  Sulivan  reported  that  the  United  States 
fishermen  were,  contrary  to  terms  of  the  Treaty  of  Washington  —  “fishing  illegally, 
interfering  with  the  rights  of  British  fishermen  and  their  peaceable  use  of  that  part  of 
the  coast  then  occupied  by  them,  and  of  which  they  were  actually  in  possession  —  their 
seines  and  boats,  their  huts  and  gardens,  and  land  granted  by  government,  being 
situated  thereon.”  Yours,  containing  this  dispatch  and  the  accompanying  report 
was  received  on  4th  September,  1878,  and  on  the  28th  of  the  same  month  you  were 
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instructed  that  it  was  impossible  for  this  Government  duly  to  appreciate  the  value  of 
Captain  Sulivan’s  report,  until  it  was  permitted  to  see  the  testimony  upon  which 
the  conclusions  of  that  report  professed  to  rest.  And  you  were  further  directed  to 
say  that,  putting  aside  for  after  examination  the  variations  of  fact,  it  seemed  to  this 
government  that  the  assumption  of  the  report  was,  that  the  United  States  fisher¬ 
men  were  fishing  illegally,  because  their  fishing  was  being  conducted  at  a  time  and 
by  methods  forbidden  by  certain  colonial  statutes;  that  the  language  of  Lord  Salis¬ 
bury,  in  communicating  the  report  with  his  approval,  indicated  the  intention  of  Her 
Britannic  Majesty’s  Government  to  maintain  the  position,  that  the  treaty  privileges 
secured  to  United  States  fishermen  by  the  treaty  of  1871  were  held  subject  to  such 
limitations  as  might  be  imposed  upon  their  exercise  by  colonial  legislation;  and  “that 
so  grave  a  question,  in  its  bearing  upon  the  obligations  of  this  Government  under 
the  treaty,  makes  it  necessary,  that  the  President  should  ask  from  Her  Majesty’s 
Government  a  frank  avowal  or  disavowal  of  the  paramount  authority  of  provincial 
legislation  to  regulate  the  enjoyment  by  our  people  of  the  inshore  fishery,  which  seems 
to  be  intimated,  if  not  asserted,  in  Lord  Salisbury’s  note.” 

In  reply  to  this  communication,  Lord  Salisbury,  7th  November,  1878,  trans¬ 
mitted  to  you  the  depositions  which  accompanied  Captain  Sulivan’s  report,  and  said: 

“In  pointing  out  that  the  American  fishermen  had  broken  the  law  within  the 
territorial  limits  of  Her  Majesty’s  domains,  I  had  no  intention  of  inferentially  laying 
down  any  principles  of  international  law,  and  no  advantage  would,  I  think,  be  gained 
by  doing  so  to  a  greater  extent  than  the  facts  in  question  absolutely  require.  .  .  . 
Her  Majesty’s  Government  will  readily  admit  —  what  is,  indeed,  self  evident — -that 
British  sovereignty,  as  regards  those  waters,  is  limited  in  its  scope  by  the  engage¬ 
ments  of  the  Treaty  of  Washington,  which  cannot  be  modified  or  affected  by  any 
municipal  legislation.”  It  is  with  the  greatest  pleasure  that  the  United  States 
Government  receives  this  language  as  “the  frank  disavowal”  which  it  asked,  “of 
the  paramount  authority  of  provincial  legislation  to  regulate  the  enjoyment  by  our 
people  of  the  inshore  fishery.”  Removing,  as  this  explicit  language  does,  the  only 
serious  difficulty  which  threatened  to  embarrass  this  discussion,  I  am  now  at  liberty 
to  resume  the  consideration  of  these  differences  in  the  same  spirit  and  with  the  same 
hopes  so  fully  and  properly  expressed  in  the  concluding  paragraph  of  Lord  Salis¬ 
bury’s  dispatch.  He  says: 

“It  is  not  explicitly  stated  in  Mr.  Evarts’  dispatch  that  he  considers  any  recent 
acts  of  the  colonial  legislature  to  be  inconsistent  with  the  rights  acquired  by  the 
United  States  under  the  Treaty  of  Washington.  But,  if  that  is  the  case,  Her  Majesty’s 
Government  will,  in  a  friendly  spirit,  consider  any  representations  he  may  think  it 
right  to  make  upon  the  subject,  with  the  hope  of  coming  to  a  satisfactory  under¬ 
standing.” 

It  is  the  purpose,  therefore,  of  the  present  dispatch  to  convey  to  you,  in  order 
that  they  may  be  submitted  to  Her  Britannic  Majesty’s  Government,  the  conclu¬ 
sions  which  have  been  reached  by  the  Government  of  the  United  States  as  to  the  rights 
secured  to  its  citizens,  under  the  Treaty  of  1871,  in  the  herring  fishery  upon  the  New¬ 
foundland  coast,  and  the  extent  to  which  those  rights  have  been  infringed  by  the 
transactions  in  Fortune  Bay  on  January  6,  1878. 

Before  doing  so,  however,  I  deem  it  proper,  in  order  to  clear  the  argument  of  all 
unnecessary  issues,  to  correct  what  I  consider  certain  misapprehensions  of  the  views 
of  this  Government  contained  in  Lord  Salisbury’s  dispatch  of  7th  November,  1878. 
The  Secretary  for  Foreign  Affairs  of  Her  Britannic  Majesty  says: 
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“If,  however,  it  be  admitted  that  the  Newfoundland  Legislature  have  the  right 
of  binding  Americans  who  fish  within  their  waters  by  any  laws  which  do  not  contra¬ 
vene  existing  treaties,  it  must  be  further  conceded  that  the  duty  of  determining 
the  existence  of  such  contravention  must  be  undertaken  by  the  Governments,  and 
cannot  be  remitted  to  the  discretion  of  each  individual  fisherman.  For  such  discretion, 
if  exercised  on  one  side,  can  hardly  be  refused  on  the  other.  If  any  American  fisher¬ 
man  may  violently  break  a  law  which  he  believes  to  be  contrary  to  treaty,  a  Newfound¬ 
land  fisherman  may  violently  maintain  it  if  he  believes  it  to  be  in  accordance  with 
treaty.” 

His  Lordship  can  scarcely  have  intended  this  last  proposition  to  be  taken  in  its 
literal  significance.  An  infraction  of  law  may  be  accompanied  by  violence  which 
affects  the  person  or  property  of  an  individual,  and  that  individual  may  be  warranted 
in  resisting  such  illegal  violence,  so  far  as  it  directly  affects  him,  without  reference 
to  the  relation  of  the  act  of  violence  to  the  law  which  it  infringes,  but  simply  as  a 
forcible  invasion  of  his  rights  of  person  or  property.  But  that  the  infraction  of  a 
general  municipal  law,  with  or  without  violence,  can  be  corrected  and  punished  by 
a  mob,  without  official  character  or  direction,  and  who  assume  both  to  interpret  and 
administer  the  law  in  controversy,  is  a  proposition  which  does  not  require  the  reply 
of  elaborate  argument  between  two  Governments  whose  daily  life  depends  upon  the 
steady  application  of  the  sound  and  safe  principles  of  English  jurisprudence.  How¬ 
ever  this  may  be,  the  Government  of  the  United  States  cannot  for  a  moment  admit 
that  the  conduct  of  the  United  States  fishermen  in  Fortune  Bay  was  in  any  —  the 
remotest  —  degree  a  violent  breach  of  law.  Granting  any  and  all  the  force  which 
may  be  claimed  for  the  colonial  legislature,  the  action  of  the  United  States  fishermen 
was  the  peaceable  prosecution  of  an  innocent  industry,  to  which  they  thought  they 
were  entitled.  Its  pursuit  invaded  no  man’s  rights,  committed  violence  upon  no  man’s 
person,  and  if  trespassing  beyond  its  lawful  limits  could  have  been  promptly  and 
quietly  stopped  by  the  interference  and  representation  of  the  lawfully  constituted 
authorities.  They  wrere  acting  under  the  provisions  of  the  very  statute  which  they 
are  alleged  to  have  violated,  for  it  seems  to  have  escaped  the  attention  of  Lord  Salis¬ 
bury  that  section  28  of  the  title  of  the  consolidated  acts  referred  to  contains  the 
provision  that  “Nothing  in  this  chapter  shall  affect  the  rights  and  privileges  granted 
by  treaty  to  the  subjects  of  any  state  or  power  in  amity  with  Her  Majesty.”  They 
were  engaged,  as  I  shall  hereafter  demonstrate,  in  a  lawful  industry,  guaranteed  by  the 
Treaty  of  1871,  in  a  method  which  was  recognized  as  legitimate  by  the  award  of  the 
Halifax  Commission,  the  privilege  to  exercise  which  their  Government  had  agreed 
to  pay  for.  They  were  forcibly  stopped,  not  by  legal  authority,  but  by  mob  violence. 
They  made  no  resistance,  withdrew  from  the  fishing  grounds,  and  represented  the 
outrage  to  their  Government,  thus  acting  in  entire  conformity  with  the  principle  so 
justly  stated  by  Lord  Salisbury  himself  that  — 

“if  it  be  admitted,  however,  that  the  Newfoundland  legislature  have  the  right  of 
binding  Americans  who  fish  within  their  waters  by  any  laws  which  do  not  contravene 
existing  treaties,  it  must  be  further  conceded  that  the  duty  of  determining  the  ex¬ 
istence  of  such  contravention  must  be  undertaken  by  the  Governments,  and  can¬ 
not  be  remitted  to  the  judgment  of  each  individual  fisherman.” 

There  is  another  passage  of  Lord  Salisbury’s  dispatch  to  which  I  should  call 
your  attention.  Lord  Salisbury  says: 

“I  hardly  believe,  however,  that  Mr.  Evarts  would  in  discussion  adhere  to  the 
broad  doctrine,  which  some  portion  of  his  language  would  appear  to  convey,  that 
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no  British  authority  has  a  right  to  pass  any  kind  of  laws  binding  Americans  who 
are  fishing  in  British  waters;  for  if  that  contention  be  just,  the  same  disability  applies 
a  fortiori  to  any  other  powers,  and  the  waters  must  be  delivered  over  to  anarchy.” 

I  certainly  cannot  recall  any  language  of  mine,  in  this  correspondence,  which  is 
capable  of  so  extraordinary  a  construction.  I  have  nowhere  taken  any  position 
larger  or  broader  than  that  which  Lord  Salisbury  says: 

“Her  Majesty’s  Government  will  readily  admit,  what  is,  indeed,  self-evident,  that 
British  sovereignty,  as  regards  those  waters,  is  limited  in  its  scope  by  the  engage¬ 
ments  of  the  Treaty  of  Washington,  which  cannot  be  affected  or  modified  by  any 
municipal  legislation.” 

I  have  never  denied  the  full  authority  and  jurisdiction  either  of  the  imperial  or 
colonial  governments  over  their  territorial  waters,  except  so  far  as  by  treaty  that 
authority  and  jurisdiction  have  been  deliberately  limited  by  these  governments 
themselves.  Under  no  claim  or  authority  suggested  or  advocated  by  me,  could  any 
other  Government  demand  exemption  from  the  provisions  of  British  or  colonial  law, 
unless  that  exemption  was  secured  by  treaty,  and  if  these  waters  must  be  delivered 
over  to  anarchy,  it  will  not  be  in  consequence  of  any  pretensions  of  the  United 
States  Government,  but  because  the  British  Government  has,  by  its  own  treaties, 
to  use  Lord  Salisbury’s  phrase,  limited  the  scope  of  British  sovereignty.  I  am  not 
aware  of  any  such  treaty  engagements  with  other  powers,  but  if  there  are,  it  would 
be  neither  my  privilege  nor  duty  to  consider  or  criticise  their  consequences,  where  the 
interests  of  the  United  States  are  not  concerned. 

After  a  careful  comparison  of  all  the  depositions  furnished  to  both  govern¬ 
ments,  the  United  States  Government  is  of  opinion  that  the  following  facts  will  not 
be  disputed: 

1.  That  twenty-two  vessels  belonging  to  citizens  of  the  United  States,  viz.,  Fred. 
P.  Frye,  Mary  and  M.,  Lizzie  and  Namari,  Edward  E.  Webster,  W.  E.  McDonald, 
Crest  of  the  Wave,  F.  A.  Smith,  Hereward,  Moses  Adams,  Charles  E.  Warren,  Moro 
Castle,  Wildfire,  Maud  and  Effie,  Isaac  Rich,  Bunker  Hill,  Bonanza,  H.  M.  Rogers, 
Moses  Knowlton,  John  W.  Bray,  Maud  B.  Wetherell,  New  England,  and  Ontario, 
went  from  Gloucester,  a  town  in  Massachusetts,  United  States,  to  Fortune  Bay,  in 
Newfoundland,  in  the  winter  of  1877-78,  for  the  purpose  of  procuring  herring. 

2.  That  these  vessels  waited  at  Fortune  Bay  for  several  weeks  (from  about 
December  15,  1877,  to  January  6,  1878),  for  the  expected  arrival  of  shoals  of  herring 
in  that  harbor. 

3.  That  on  Sunday,  January  6,  1878,  the  herring  entered  the  Bay  in  great  numbers, 
and  that  four  of  the  vessels  sent  their  boats  with  seines  to  commence  fishing  operations, 
and  the  others  were  proceeding  to  follow. 

4.  That  the  parties  thus  seining  were  compelled  by  a  large  and  violent  mob  of 
the  inhabitants  of  Newfoundland,  to  take  up  their  seines,  discharge  the  fish  already 
inclosed,  and  abandon  their  fishery,  and  that  in  one  case  at  least  the  seine  was  abso¬ 
lutely  destroyed. 

5.  That  these  seines  were  being  used  in  the  interest  of  all  the  United  States  vessels 
waiting  for  cargoes  in  the  harbor,  and  that  the  catch  undisturbed  would  have  been 
sufficient  to  load  all  of  them  with  profitable  cargoes.  The  great  quantity  of  fish  in 
the  harbor,  and  the  fact  that  the  United  States  vessels  if  permitted  to  fish  would  all 
have  obtained  full  cargoes,  is  admitted  in  the  British  depositions. 

“If  the  Americans  had  been  allowed  to  secure  all  the  herrings  in  the  Bay  for  them¬ 
selves,  which  they  could  have  done  that  day,  they  would  have  filled  all  their  vessels, 
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and  the  neighboring  fishermen  would  have  lost  all  chance  on  the  follow  week-days.” 
(Deposition  of  James  Searwell.) 

“The  Americans,  by  hauling  herring  that  day,  when  the  Englishmen  could  not, 
were  robbing  them  of  their  lawful  and  just  chance  of  securing  their  share  in  them; 
and,  further,  had  they  secured  all  they  had  barred,  they  would,  I  believe,  have  filled 
every  vessel  of  theirs  in  the  bay.”  (Deposition  of  John  Chuett.) 

See  also  affidavits  of  the  United  States  Captains. 

6.  That  in  consequence  of  this  violence  all  the  vessels  abandoned  the  fishing 
grounds,  some  without  cargoes,  some  with  very  small  cargoes  purchased  from  the 
natives,  and  their  voyages  were  a  loss  to  their  owners. 

7.  That  the  seining  was  conducted  at  a  distance  from  any  land  or  fishing  privilege 
or  the  occupation  of  any  British  subject.  (See  affidavits  of  Willard  G.  Rode,  Charles 
Doyle,  and  Michael  B.  Murray.) 

8  That  none  of  the  United  States  vessels  made  any  further  attempts  to  fish; 
but  three  or  four,  which  were  delayed  in  the  neighborhood,  purchased  small  supplies 
of  herring.  (See  British  depositions  of  John  Saunders  and  Silas  Fudge,  wherein  is 
stated  that  the  United  States  vessels  only  remained  a  few  days,  and  that  after  January 
6  no  fish  came  into  the  harbor.)  All  the  United  States  affidavits  show  that  the  United 
States  vessels  were  afraid  to  use  their  seines  after  this,  and  that  they  left  almost  imme¬ 
diately,  most  of  them  coming  home  in  ballast. 

The  provisions  of  the  Treaty  of  Washington  (1871),  by  which  the  right  to  prose¬ 
cute  this  fishery  was  secured  to  the  citizens  of  the  United  States,  are  very  simple  and 
very  explicit. 

The  language  of  the  Treaty  is  as  follows: 

XVIII.  “It  is  agreed  by  the  high  contracting  parties  that  in  addition  to  the 
liberties  secured  to  the  United  States  fishermen  by  the  convention  between  the  United 
States  and  Great  Britain,  signed  at  London  on  the  20th  day  of  October,  1818,  of 
taking,  curing,  and  drying  fish  on  certain  coasts  of  the  British  North  American  colonies, 
therein  defined,  the  inhabitants  of  the  United  States  shall  have,  in  common  with  the 
subjects  of  Her  Britannic  Majesty,  the  liberty,  for  the  term  of  years  mentioned 
in  Article  XXXIII  of  this  Treaty,  to  take  fish  of  every  kind,  except  shell  fish,  on 
the  sea  coast  and  shores  and  in  the  bays,  harbors,  and  creeks  of  the  provinces  of 
Quebec,  etc.” 

XXXII.  “It  is  further  agreed  that  the  provisions  and  stipulations  of  Articles 
XVIII  to  XXV  of  this  treaty,  inclusive,  shall  extend  to  the  colony  of  Newfoundland, 
so  far  as  they  are  applicable.” 

Title  XXVII,  chapter  102,  of  the  consolidated  acts  of  Newfoundland,  pro¬ 
vides: 

Section  1.  That  no  person  shall  take  herring  on  the  coast  of  Newfoundland,  by 
a  seine  or  other  such  contrivance,  at  any  time  between  the  20th  day  of  October  and 
the  1 2th  day  of  April,  in  any  year,  or  at  any  time  use  a  seine  except  by  way  of  shooting 
and  forthwith  hauling  the  same. 

Sec.  2.  That  no  person  shall,  at  any  time,  between  the  20th  day  of  December 
and  the  1st  day  of  April,  in  any  year,  catch  or  take  herring  with  seine  of  less  than  2§ 
inches  mesh,  etc. 

Sec.  4.  No  person  shall,  between  the  20th  day  of  April  and  the  20th  day  of 
October  in  any  year,  haul,  catch,  or  take  herring  or  other  bait,  for  exportation,  within 
one  mile  measured  by  the  shore  or  across  the  water  of  any  settlement  situated  between 
Cape  Chapeau  Rouge  and  Point  Emajer,  near  Cape  Ray. 
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The  act  of  1876  provides  that  “no  person  shall,  between  the  hours  of  twelve  o’clock 
on  Saturday  night  and  twelve  o’clock  on  Sunday  night,  haul  or  take  any  herring, 
caplin,  or  squid,  with  net,  seine,  bunts,  or  any  such  contrivance,  for  the  purpose  of 
such  hauling  or  taking.” 

It  seems  scarcely  necessary  to  do  more  than  place  the  provisions  of  the  treaty 
and  the  provisions  of  these  laws  in  contrast,  and  apply  the  principle,  so  precisely  and 
justly  announced  by  Lord  Salisbury  as  self-evident,  “That  British  sovereignty,  as 
regards  these  waters,  is  limited  in  its  scope  by  the  engagements  of  the  Treaty  of  Wash¬ 
ington,  which  cannot  be  modified  or  affected  by  any  municipal  legislation.”  For  it 
will  not  be  denied  that  the  treaty  privilege  of  “taking  fish  of  every  kind,  except 
shell-fish,  on  the  sea  coast  and  shores,  in  the  bays,  harbors,  and  creeks”  of  Newfound¬ 
land,  is  both  seriously  “modified”  and  injuriously  affected  by  “municipal  legisla¬ 
tion,”  which  closes  such  fishery  absolutely  for  seven  months  of  the  year,  prescribes  a 
special  method  of  exercise,  forbids  exportation  for  five  months,  and  in  certain  localities 
absolutely  limits  the  three-mile  area  which  it  was  the  express  purpose  of  the  treaty 
to  open. 

But  this  is  not  all.  When  the  Treaty  of  1871  was  negotiated,  the  British  Govern¬ 
ment  contended  that  the  privilege  extended  to  United  States  fishermen,  of  free  fishing 
within  the  three-mile  territorial  limit,  was  so  much  more  valuable  than  the  equiva¬ 
lent  offered  in  the  treaty,  that  a  money  compensation  should  be  added  to  equalize 
the  exchange.  The  Halifax  Commission  was  appointed  for  the  special  purpose  of 
determining  that  compensation,  and,  in  order  to  do  so,  instituted  an  exhaustive 
examination  of  the  history  and  value  of  the  colonial  fisheries,  including  the  herring 
fishery  of  Newfoundland.  Before  that  commission,  the  United  States  Government 
contended  that  the  frozen-herring  fishery  in  Fortune  Bay,  Newfoundland,  the  very 
fishery  now  under  discussion,  was  not  a  fishery  but  a  traffic;  that  the  United  States 
vessels  which  went  there  for  herring  always  took  out  trading  permits  from  the  United 
States  custom-houses,  which  no  other  fishermen  did;  that  the  herring  were  caught 
by  the  natives  in  their  nets,  and  sold  to  the  vessels,  the  captains  of  which  froze  the 
herring  after  purchase,  and  transported  them  to  market;  and  that,  consequently, 
this  was  a  trade,  a  commerce  beneficial  to  the  Newfoundlanders,  and  not  to  be  debited 
to  the  United  States  account  of  advantages  gained  by  the  Treaty.  To  this  the  British 
Government  replied,  that  whatever  the  character  of  the  business  had  been,  the  treaty 
now  gave  the  United  States  fishermen  the  right  to  catch  as  well  as  purchase  herring; 
that  the  superior  character  of  the  United  States  vessels,  the  larger  capacity  and  more 
efficient  instrumentality  of  the  seines  used  by  the  United  States  fishermen,  together 
with  their  enterprise  and  energy,  would  all  induce  the  United  States  fishermen  to 
catch  herring  for  themselves,  and  thus  the  treaty  gave  certain  privileges  to  the  United 
States  fishermen  which  inflicted  upon  the  original  proprietor  a  certain  amount  of  loss 
and  damage,  from  this  dangerous  competition,  which,  in  justice  to  their  interests, 
required  compensation.  The  exercise  of  these  privileges,  therefore,  as  stated  in  the 
British  Case,  as  evidenced  in  the  British  testimony,  as  maintained  in  the  British 
argument,  for  which  the  British  Government  demanded  and  received  compensation, 
is  the  British  construction  of  the  extent  of  the  liberty  to  fish  in  common,  guaranteed 
by  the  treaty. 

Mr.  Whiteway,  then  Attorney-General  of  Newfoundland,  and  one  of  the  British 
counsel  before  the  commission,  said  in  his  argument: 

“And  now  one  word  with  regard  to  the  winter  herring-fishery  in  Fortune  Bay. 
It  appears  that  from  forty  to  fifty  United  States  vessels  proceed  there  between  the 
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months  of  November  and  February,  taking  from  thence  cargoes  of  frozen  herring  of 
from  500  to  800  or  1,000  barrels.  According  to  the  evidence,  these  herrings  have 
hitherto  generally  been  obtained  by  purchase.  It  is  hardly  possible,  then,  to  conceive 
that  the  Americans  will  continue  to  buy,  possessing,  as  they  now  do,  the  right  to 
catch.” 

The  British  case  states  the  argument  as  to  the  Newfoundland  fisheries  in  the 
following  language: 

“It  is  asserted,  on  the  part  of  Her  Majesty’s  Government,  that  the  actual  use 
which  may  be  made  of  this  privilege  at  the  present  moment,  is  not  so  much  in  ques¬ 
tion  as  the  actual  value  of  it  to  those  who  may,  if  they  will,  use  it.  It  is  possible, 
and  even  probable,  that  the  United  States  fishermen  may  at  any  moment  avail  them¬ 
selves  of  the  privilege  of  fishing  in  Newfoundland  inshore  waters,  to  a  much  larger 
extent  than  they  do  at  present;  but  even  if  they  should  not  do  so,  it  would  not  relieve 
them  from  the  obligation  of  making  the  just  payment  for  a  right  which  they  have 
acquired  subject  to  the  condition  of, making  that  payment.  The  case  may  be  not 
inaptly  illustrated  by  the  somewhat  analogous  one  of  a  tenancy  of  shooting  or  fishing 
privileges;  it  is  not  because  the  tenant  fails  to  exercise  the  rights,  which  he  has  acquired 
by  virtue  of  his  lease,  that  the  proprietor  should  be  debarred  from  the  recovery  of 
his  rent. 

“There  is  a  marked  contrast  to  the  advantage  of  the  United  States  citizens  between 
the  privilege  of  access  to  fisheries  the  most  valuable  and  productive  in  the  world,  and 
the  barren  right  accorded  to  the  inhabitants  of  Newfoundland  of  fishing  in  the  exhausted 
and  preoccupied  waters  of  the  United  States  north  of  the  39th  parallel  of  north  lati¬ 
tude,  in  which  there  is  no  field  for  lucrative  operations,  even  if  British  subjects  desired 
to  resort  to  them;  and  there  are  strong  grounds  for  believing  that  year  by  year,  as 
United  States  fishermen  resort  in  greater  numbers  to  the  coasts  of  Newfoundland, 
for  the  purpose  of  procuring  bait  and  supplies,  they  will  become  more  intimately 
acquainted  with  the  resources  of  the  inshore  fisheries,  and  their  unlimited  capacity 
for  extension  and  development.  As  a  matter  of  fact,  United  States  vessels  have, 
since  the  Washington  Treaty  came  into  operation,  been  successfully  engaged  in  these 
fisheries;  and  it  is  but  reasonable  to  anticipate  that,  as  the  advantages  to  be  derived 
from  them  become  more  widely  known,  larger  numbers  of  United  States  fishermen 
will  engage  in  them. 

“A  participation  by  fishermen  of  the  United  States  in  the  freedom  of  these  waters 
must,  notwithstanding  their  wonderfully  reproductive  capacity,  tell  materially  on 
the  local  catch,  and  while  affording  to  the  United  States  fishermen  a  profitable 
employment,  must  seriously  interfere  with  local  success.  The  extra  amount  of  bait, 
also,  which  is  required  for  the  supply  of  the  United  States  demand  for  bank  fishery 
must  have  the  effect  of  diminishing  the  supply  of  cod  for  the  inshores,  as  it  is  well 
known  that  the  presence  of  that  fish  is  caused  by  the  attraction  offered  by  a  large 
quantity  of  bait  fishes,  and  as  this  quantity  diminishes  the  cod  will  resort  in  fewer 
number  to  the  coast. 

“The  effect  of  this  diminution  may  not,  in  all  probability,  be  apparent  for  some 
years  to  come,  and  whilst  United  States  fishermen  will  have  the  liberty  of  enjoying 
the  fisheries  for  several  years  in  their  present  teeming  and  remunerative  state,  the 
effects  of  over  fishing  may,  after  their  right  to  participate  in  them  has  lapsed,  become 
seriously  prejudicial  to  the  interests  of  the  local  fishermen. 
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“II.  The  privilege  of  procuring  bait  and  supplies,  refitting,  drying, 
transshipping,  etc. 

“Apart  from  the  immense  value  to  United  States  fishermen  of  participation  in 
the  Newfoundland  inshore  fisheries,  must  be  estimated  the  important  privilege  of 
procuring  bait  for  the  prosecution  of  the  bank  and  deep-sea  fisheries,  which  are  capable 
of  unlimited  expansion.  With  Newfoundland  as  a  basis  of  operations,  the  right  of 
procuring  bait,  refitting  their  vessels,  drying  and  curing  fish,  procuring  ice  in  abundance 
for  the  preservation  of  bait,  liberty  of  transshipping  their  cargoes,  etc.,  an  almost 
continuous  prosecution  of  the  bank  fishery  is  secured  to  them.  By  means  of  these 
advantages,  United  States  fishermen  have  acquired,  by  the  Treaty  of  Washington, 
all  the  requisite  facilities  for  increasing  their  fishing  operations  to  such  an  extent  as 
to  enable  them  to  supply  the  demand  for  fish  food  in  the  United  States  markets,  and 
largely  to  furnish  the  other  fish  markets  of  the  world,  and  thereby  exercise  a  compe¬ 
tition  which  must  inevitably  prejudice  Newfoundland  exporters.  It  must  be  remem¬ 
bered,  in  contrast  with  the  foregoing,  that  United  States  fishing  craft,  before  the 
conclusion  of  the  Treaty  of  Washington,  could  only  avail  themselves  of  the  coast  of 
Newfoundland,  for  obtaining  a  supply  of  wood  and  water,  for  shelter  and  for  necessary 
repairs  in  case  of  accident,  and  for  no  other  purpose  whatever;  they  therefore  prose¬ 
cuted  the  bank  fishery  under  great  disadvantages,  notwithstanding  which,  owing  to 
the  failure  of  the  United  States  local  fisheries,  and  the  consequent  necessity  of  pro¬ 
viding  new  fishing  grounds,  the  bank  fisheries  have  developed  into  a  lucrative  source 
of  employment  to  the  fishermen  of  the  United  States. 

“  That  this  position  is  appreciated  by  those  actively  engaged  in  the  bank  fishery 
is  attested  by  the  statements  of  competent  witnesses,  whose  evidence  will  be  laid  be¬ 
fore  the  Commission.” 

And  in  the  reply  of  the  British  Government,  referring  to  the  same  Newfoundland 
fisheries,  is  the  following  declaration: 

“As  regards  the  herring  fishery  on  the  coast  of  Newfoundland,  it  is  availed  of  to 
a  considerable  extent  by  the  United  States  fishermen,  and  evidence  will  be  adduced 
of  large  exportations  of  them  in  American  vessels,  particularly  from  Fortune  Bay  and 
the  neighborhood,  both  to  European  and  their  own  markets. 

“The  presence  of  United  States  fishermen  upon  the  coast  of  Newfoundland,  so 
far  from  being  an  advantage,  as  is  assumed  in  the  answer,  operates  most  prejudicially 
to  Newfoundland  fishermen.  Bait  is  not  thrown  overboard  to  attract  the  fish,  as 
asserted,  but  the  United  States  bank  fishing  vessels,  visiting  the  coast  in  such  large 
numbers  as  they  do  for  the  purpose  of  obtaining  bait,  sweep  the  coast,  creeks,  and 
inlets,  thereby  diminishing  the  supply  of  bait  for  local  catch  and  scaring  it  from  the 
grounds,  where  it  would  otherwise  be  an  attraction  for  cod.” 

In  support  of  these  views,  the  most  abundant  testimony  was  produced  by  the 
British  Government  showing  the  extent  of  the  United  States  herring  fishery,  the 
character  and  construction  of  the  seines  used,  the  time  when  the  vessels  came  and 
left,  and  the  employment  of  the  native  fishermen  by  the  United  States  vessels.  And 
it  follows  unanswerably  that  upon  the  existence  of  that  fishery  between  the  months 
of  October  and  April  (the  very  time  prohibited  by  the  colonial  law),  and  upon  the  use 
of  just  such  seines  as  were  used  by  the  complainants  in  this  case  (the  very  seines 
forbidden  by  the  colonial  law),  and  because  the  increasing  direct  fishery  of  the  United 
States  vessels  was  interfering  with  native  methods  and  native  profits,  the  British 
Government  demanded  and  received  compensation  for  the  damages  thus  alleged  to 
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proceed  from  “the  liberty  to  take  fish  of  every  kind”  secured  by  the  treaty.  This 
Government  cannot  anticipate  that  the  British  Government  will  now  contend  that 
the  time  and  the  method  for  which  it  asked  and  received  compensation  are  forbidden 
by  the  terms  of  the  very  treaty  under  which  it  made  the  claim  and  received  the  pay¬ 
ment.  Indeed,  the  language  of  Lord  Salisbury  justifies  the  Government  of  the  United 
States  in  drawing  the  conclusion  that  between  itself  and  Her  Britannic  Majesty’s 
Government  there  is  no  substantial  difference  in  the  construction  of  the  privilege  of 
the  treaty  of  1871,  and  that  in  the  future  the  colonial  regulation  of  the  fisheries 
with  which,  as  far  as  their  own  interests  are  concerned,  we  have  neither  right  nor 
desire  to  intermeddle,  will  not  be  allowed  to  modify  or  affect  the  rights  which  have 
been  guaranteed  to  citizens  of  the  United  States. 

You  will  therefore  say  to  Lord  Salisbury,  that  the  Government  of  the  United 
States  considers  that  the  engagements  of  the  treaty  of  1871  contravened  by  the  local 
legislation  of  Newfoundland,  by  the  prohibition  of  the  use  of  seines,  by  the  closing 
of  the  fishery  with  seines  between  October  and  April,  by  the  forbidding  of  fishing  for 
the  purpose  of  exportation  between  December  and  April,  by  the  prohibition  to  fish 
on  Sunday,  by  the  allowance  of  nets  of  only  a  specified  mesh,  and  by  the  limitation  of 
the  area  of  fishing  between  Cape  Ray  and  Cape  Chapeau  Rouge.  Of  course,  this  is 
only  upon  the  supposition  that  such  laws  are  considered  as  applying  to  United  States 
fishermen:  as  local  regulations  for  native  fishermen,  we  have  no  concern  with  them. 
The  contravention  consists  in  excluding  United  States  fishermen  during  the  very  times 
in  which  they  have  been  used  to  pursue  this  industry,  and  forbidding  the  methods 
by  which  alone  it  can  profitably  be  carried  on.  The  exclusion  of  the  time  from  October 
to  April  covers  the  only  season  in  which  frozen  herring  can  be  procured,  while  the 
prohibition  of  the  seines  would  interfere  with  the  vessels,  who,  occupied  in  cod-fishing 
during  the  summer,  go  to  Fortune  Bay  in  the  winter,  and  would  consequently  have 
to  make  a  complete  change  in  their  fishing  gear,  or  depend  entirely  upon  purchase 
from  the  natives  for  their  supply.  The  prohibition  of  work  on  Sunday  is  impossible 
under  the  conditions  of  the  fishery.  The  vessels  must  be  at  Fortune  Bay  at  a  certain 
time,  and  leave  for  market  at  a  certain  time.  The  entrance  of  the  shoals  of  herring 
is  uncertain,  and  the  time  they  stay  equally  so.  Whenever  they  come  they  must  be 
caught,  and  the  evidence  in  this  very  case,  shows  that  after  Sunday,  the  6th  of  January, 
there  was  no  other  influx  of  these  fish,  and  that  prohibition  on  that  day  would  have 
been  equivalent  to  shutting  out  the  fishermen  for  the  season. 

If  I  am  correct  in  the  views  hitherto  expressed,  it  follows  that  the  United  States 
Government  must  consider  the  United  States  fishermen  as  engaged  in  a  lawful  industry, 
from  which  they  were  driven  by  lawless  violence,  at  great  loss  and  damage  to  them; 
and  that  as  this  was  in  violation  of  rights  guaranteed  by  the  Treaty  of  Washington 
between  Great  Britain  and  the  United  States,  they  have  reasonable  ground  to  expect, 
at  the  hands  of  Fler  Britannic  Majesty’s  Government,  proper  compensation  for  the 
loss  they  have  sustained.  The  United  States  Government,  of  course,  desires  to  avoid 
an  exaggerated  estimate  of  the  loss,  which  has  actually  sustained,  but  thinks  you  will 
find  the  elements  for  a  fair  calculation  in  the  sworn  statement  of  the  owners,  copies 
of  which  are  herewith  sent. 

You  will  find  in  the  printed  pamphlet  which  accompanies  this,  and  which  is  the 
statement  submitted  to  this  Department  on  behalf  of  twenty  of  the  vessels,  the  expense 
of  each  vessel  in  preparation  for  the  fishery  and  her  estimated  loss  and  damage.  The 
same  statement  with  regard  to  the  two  vessels  New  England  and  Ontario  not  in¬ 
cluded  in  this  list  of  twenty,  you  will  find  attached  hereto,  thus  making  a  com- 


CORRESPONDENCE 


43 1 


plete  statement  for  the  twenty-two  vessels  which  were  in  Fortune  Bay  on  the  6th 
January,  1878,  and  the  Government  of  the  United  States  sees  no  reason  to  doubt 
the  accuracy  of  these  estimates.  I  find  upon  examining  the  testimony  of  one  of  the 
most  intelligent  of  the  Newfoundland  witnesses  called  before  the  Halifax  Commission 
by  the  British  Government,  Judge  Bennett,  formerly  Speaker  of  the  Colonial  House, 
and  himself  largely  interested  in  the  business,  that  he  estimates  the  Fortune  Bay 
business  in  frozen  herring,  in  the  former  years  of  purchase,  at  20,000  to  25,000  barrels 
for  the  season  and  that  it  was  increasing,  and  this  is  confirmed  by  others. 

The  evidence  in  this  case  shows  that  the  catch  which  the  United  States  fishing 
fleet  had  on  this  occasion  actually  realized  was  exceptionally  large,  and  would  have 
supplied  profitable  cargoes  for  all  of  them.  When  to  this  is  added  the  fact  that  the 
whole  winter  was  lost,  and  these  vessels  compelled  to  return  home  in  ballast,  that 
this  violence  had  such  an  effect  upon  this  special  fishery,  that  in  the  winter  of  1878- 
79  it  has  been  almost  entirely  abandoned,  and  the  former  fleet  of  twenty-six 
vessels  has  been  reduced  to  eight,  none  of  whom  went  provided  with  seines,  but 
were  compelled  to  purchase  their  fish  of  the  inhabitants  of  Newfoundland,  the  United 
States  Government  is  of  opinioin  that  $105,305.02  may  be  presented  as  an  estimate 
of  the  loss  as  claimed,  and  you  will  consider  that  amount  as  being  what  this  Gov¬ 
ernment  will  regard  as  adequate  compensation  for  loss  and  damage. 

In  conclusion,  I  would  not  be  doing  justice  to  the  wishes  and  opinions  of  the 
United  States  Government  if  I  did  not  express  its  profound  regret  at  the  apparent 
conflict  of  interests  which  the  exercise  of  its  treaty  privileges  appears  to  have  de¬ 
veloped.  There  is  no  intention  on  the  part  of  this  Government  that  these  privileges 
should  be  abused,  and  no  desire  that  their  full  and  free  enjoyment  should  harm  the 
Colonial  fishermen.  While  the  differing  interests  and  methods  of  the  shore  fishery 
and  the  vessel  fishery  make  it  impossible  that  the  regulation  of  the  one  should  be 
entirely  given  to  the  other,  yet  if  the  mutual  obligations  of  the  treaty  of  1871  are  to 
be  maintained,  the  United  States  Government  would  gladly  cooperate  with  the  Govern¬ 
ment  of  Her  Britannic  Majesty  in  any  effort  to  make  those  regulations  a  matter  of 
reciprocal  convenience  and  right;  a  means  of  preserving  the  fisheries  at  their  highest 
point  of  production,  and  of  conciliating  a  community  of  interest  by  a  just  proportion 
of  advantages  and  profits. 

I  am,  Sir, 

Your  obedient  servant, 
(Signed)  Wm.  M.  Evarts 

NOTE  FROM  LORD  SALISBURY  TO  MR.  HOPPIN,  AMERICAN  CHARGE 
AT  LONDON,  APRIL  3,  1880 1 

Foreign  Office,  April  3,  1880 

Sir,  —  In  the  note  which  I  had  the  honour  to  address  to  you  on  the  12th  February 
last  I  explained  the  reason  why  a  certain  time  has  unavoidably  elapsed  before  Her 
Majesty’s  Government  were  in  a  position  to  reply  to  Mr.  Welsh’s  notes  of  the  13th 
August  last,  in  which  he  preferred,  on  the  part  of  your  Government,  a  claim  for  105,305 
dols.  2  c.  as  compensation  to  some  United  States’  fishermen  on  account  of  losses  stated 
to  have  been  sustained  by  them  through  certain  occurrences  which  took  place  at 
Fortune  Bay,  Newfoundland,  on  the  6th  January,  1878.  The  delay  which  has  arisen 
has  been  occasioned  by  the  necessity  of  instituting  a  very  careful  inquiry  into  the  cir- 

1  Appendix,  British  Case,  p.  278;  Appendix,  U.  S.  Case,  p.  683. 
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cumstances  of  the  case,  to  which,  in  all  its  bearings,  Her  Majesty’s  Government  were 
anxious  to  give  the  fullest  consideration  before  coming  to  a  decision.  Her  Majesty’s 
Government  having  now  completed  that  inquiry  so  far  as  lies  within  their  power, 
I  beg  leave  to  request  you  to  be  so  good  as  to  communicate  to  your  Government  the 
following  observations  on  the  case. 

In  considering  whether  compensation  can  properly  be  demanded  and  paid  in  this 
case,  regard  must  be  had  to  the  facts  as  established,  and  to  the  intent  and  effect  of 
the  Articles  of  the  Treaty  of  Washington  and  the  Convention  of  1818  which  are 
applicable  to  those  facts. 

The  facts,  so  far  as  they  are  known  to  Her  Majesty’s  Government,  are  disclosed 
by  the  affidavits  contained  in  the  inclosed  printed  paper,  which,  for  convenience  of 
reference,  have  been  numbered  in  consecutive  order.  Nos.  i  and  2  were  received  by 
Her  Majesty’s  Government  from  his  Excellency  the  Governor  of  Newfoundland; 
Nos.  3  to  10,  inclusive,  were  attached  to  the  Report  made  by  Captain  Sulivan,  of 
Her  Majesty’s  ship  “Sirius,”  who  was  instructed  to  make  an  inquiry  into  the  case. 
These  were  communicated  to  Mr.  Welsh  with  my  note  of  the  7th  November,  1878. 
Nos.  11  to  16,  inclusive,  are  the  affidavits  of  the  United  States’  fishermen,  printed 
in  the  “New  York  Herald”  of  the  28th  January,  1878,  and  were  received  from  Her 
Majesty’s  Minister  at  Washington.  They  have  not  been  received  officially  from  the 
Government  of  the  United  States,  but  Her  Majesty’s  Government  see  no  reason  to 
doubt  their  authenticity.  Nos.  17  to  22  were  annexed  to  Mr.  Welsh’s  note  of  the  13th 
August  last. 

A  careful  examination  of  the  above  evidence  shows  that  on  the  day  in  question 
a  large  number  of  the  crews  of  the  United  States’  fishing  vessels  came  on  shore,  and 
from  the  beach  barred  the  herrings,  the  ends  of  their  seines  being  secured  to  the  shore. 
That  the  fishermen  of  the  locality  remonstrated  against  these  proceedings,  and  upon 
their  remonstrance  proving  unavailing,  removed  the  nets  by  force. 

Such  being  the  facts,  the  following  two  questions  arise:  — 

1.  Have  United  States’  fishermen  the  right  to  use  the  strand  for  purposes  of  actual 
fishing? 

2.  Have  they  the  right  to  take  herrings  with  a  seine  at  the  season  of  the  year  in 
question,  or  to  use  a  seine  at  any  season  of  the  year  for  the  purpose  of  barring  herrings 
on  the  coast  of  Newfoundland? 

The  answers  to  the  above  questions  depend  on  the  interpretation  of  the  Treaties. 

With  regard  to  the  first  question,  namely,  the  right  to  the  strand-fishery,  I  would 
observe  that  Article  I  of  the  Convention  between  Great  Britain  and  the  United  States 
of  the  20th  October,  1818,  secured  to  citizens  of  the  United  States  the  right,  in  common 
with  British  subjects,  to  take  fish  of  every  kind  on  certain  specified  portions  of  the  ccast 
of  Newfoundland,  and  to  use  the  shore  for  the  purposes  of  purchasing  wood  and  obtain¬ 
ing  water,  and  for  no  other  purpose  whatever. 

Articles  XVIII  and  XXXII  of  the  Treaty  of  Washington  superadded  to  the  above- 
mentioned  privileges  the  right  for  United  States’  fishermen  to  take  fish  of  every  kind 
(with  certain  exceptions  not  relevant  to  the  present  case)  on  all  portions  of  the  coast 
of  that  island,  and  permission  to  land  for  the  purpose  of  drying  their  nets  and  curing 
their  fish,  “provided  that  in  so  doing  they  do  not  interfere  with  the  rights  of  private 
property  or  with  British  fishermen  in  the  peaceable  use  of  any  part  of  the  said  coast 
in  their  occupancy  for  the  same  purpose.” 

Thus,  whilst  absolute  freedom  in  the  matter  of  fishing  in  territorial  waters  is  granted, 
the  right  to  use  the  shore  for  four  specified  purposes  alone  is  mentioned  in  the  Treaty 
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Articles  from  which  United  States’  fishermen  derive  their  privileges,  viz.,  to  purchase 
wood,  to  obtain  water,  to  dry  nets,  and  cure  fish. 

The  citizens  of  the  United  States  are  thus  by  clear  implication  absolutely  precluded 
from  the  use  of  the  shore  in  the  direct  act  of  catching  fish.  This  view  was  maintained 
in  the  strongest  manner  before  the  Halifax  Commission  by  the  United  States’  Agent, 
who,  with  reference  to  the  proper  interpretation  to  be  placed  on  the  Treaty  stipula¬ 
tions,  used  the  following  language:  “No  rights  to  do  anything  upon  the  land  are 
conferred  upon  the  citizens  of  the  United  States  under  this  Treaty,  with  the  single 
exception  of  the  right  to  dry  nets  and  cure  fish  on  the  shores  of  the  Magdalen 
Islands,  if  we  did  not  possess  that  before.  No  right  to  land  for  the  purpose  of  sein¬ 
ing  from  the  shore;  no  right  to  the  ‘  strand  fishery’  as  it  has  been  called;  no  right 
to  do  anything  except,  water-borne  on  our  vessels,  to  go  within  the  limits  which  had 
been  previously  forbidden.” 

“So  far  as  the  herring  trade  goes,  we  could  not,  if  we  were  disposed  to,  carry  it 
on  successfully  under  the  provisions  of  the  Treaty;  for  this  herring  trade  is  substan¬ 
tially  a  seining  from  the  shore  —  a  strand  fishing,  as  it  is  called  —  and  we  have  no 
right  anywhere  conferred  by  this  Treaty  to  go  ashore  and  seine  herring  any  more  than 
we  have  to  establish  fish-traps.” 

Her  Majesty’s  Government,  therefore,  cannot  anticipate  that  any  difference  of 
opinion  will  be  found  to  exist  between  the  two  Governments  on  this  point. 

The  incident  now  under  discussion  occurred  on  that  part  of  the  shore  of  Fortune 
Bay  which  is  called  Tickle  Beach,  Long  Harbor.  On  this  Beach  is  situated  the  fishing 
settlement  of  Mark  Bolt,  a  British  fisherman,  who,  in  his  evidence  taken  upon  oath, 
deposed  as  follows:  “The  ground  I  occupy  was  granted  me  for  life  by  Government, 
and  for  which  I  have  to  pay  a  fee.  There  are  two  families  on  the  Beach;  there  were 
three  in  winter.  Our  living  is  dependent  on  our  fishing  off  this  settlement.  If  these 
large  American  seines  are  allowed  to  be  hauled  it  forces  me  away  from  the  place.” 

John  Saunders,  another  British  fisherman  of  Tickle  Beach,  deposed  that  the  United 
States’  fishermen  hauled  their  seine  on  the  beach  immediately  in  front  of  his  property. 

The  United  States’  fishermen,  therefore,  on  the  occasion  in  question,  not  only 
exceeded  the  limits  of  their  Treaty  privileges  by  fishing  from  the  shore,  but  they  “inter¬ 
fered  with  the  rights  of  private  property  and  with  British  fishermen  in  the  peaceable 
use  of  that  part  of  the  coast  in  their  occupancy  for  the  same  purpose,”  contrary  to 
the  express  provisions  of  Articles  XVIII  and  XXXII  of  the  Treaty  of  Washington. 
Further,  they  used  seines  for  the  purpose  of  in-barring  herrings,  and  this  leads  me 
to  the  consideration  of  the  second  question,  viz.:  whether  United  States  fishermen 
have  the  right  to  take  herrings  with  a  seine  at  the  season  of  the  year  in  question,  or 
to  use  a  seine  at  any  season  of  the  year  for  the  purpose  of  barring  herrings  on  the  coast 
of  Newfoundland. 

The  in-barring  of  herrings  is  a  practice  most  injurious,  and,  if  continued,  calcu¬ 
lated  in  time  to  destroy  the  fishery;  consequently  it  has  been  prohibited  by  Statute 
since  1862. 

In  my  note  to  Mr.  Welsh  of  the  7th  November,  1878,  I  stated  “that  British 
sovereignty  as  regards  these  waters  is  limited  in  its  scope  by  the  engagements  of  the 
Treaty  of  Washington,  which  cannot  be  modified  or  affected  by  any  municipal  legis¬ 
lation;”  and  Her  Majesty’s  Government  fully  admit  that  United  States’  fishermen 
have  the  right  of  participation  on  the  Newfoundland  inshore  fisheries,  in  common 
with  British  subjects,  as  specified  in  Article  XVIII  of  that  Treaty.  But  it  cannot  be 
claimed,  consistently  with  this  right  of  participation  in  common  with  the  British 
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fishermen,  that  the  United  States’  fishermen  have  any  other,  and  still  less  that  they 
have  greater,  rights  than  the  British  fishermen  had  at  the  date  of  the  Treaty. 

If,  then,  at  the  date  of  the  signature  of  the  Treaty  of  Washington  certain  restraints 
were  by  the  municipal  law  imposed  upon  the  British  fishermen,  the  United  States’ 
fishermen  were,  by  the  express  terms  of  the  Treaty,  equally  subjected  to  those 
restraints;  and  the  obligation  to  observe,  in  common  with  the  British,  the  then  exist¬ 
ing  local  laws  and  regulations  which  is  implied  by  the  words  “in  common,”  attached 
to  the  United  States’  citizens  as  soon  as  they  claimed  the  benefit  of  the  Treaty. 

That  such  was  the  view  entertained  by  the  Government  of  the  United  States  during 
the  existence  of  the  Reciprocity  Treaty,  under  which  United  States’  fishermen  enjoy 
precisely  the  same  rights  of  fishing  as  they  do  now  under  the  Treaty  of  Washington, 
is  proved  conclusively  by  the  Circular  issued  on  the  28th  March,  1856,  to  the  Collector 
of  Customs  at  Boston,  which  so  thoroughly  expressed  the  views  of  Her  Majesty’s 
Government  on  this  point  that  I  quote  it  here  in  extenso; 

“Mr.  Marcy  to  Mr.  Peaslee 

“  (Circular.) 

“Department  or  State,  Washington,  March  28,  1856 

“Sir, — It  is  understood  that  there  are  certain  Acts  of  the  British  North  American 
Colonial  Legislatures,  and  also,  perhaps,  executive  regulations  intended  to  prevent 
the  wanton  destruction  of  the  fish  which  frequent  the  coasts  of  the  Colonies,  and 
injuries  to  the  fishing  thereon.  It  is  deemed  reasonable  and  desirable  that  both  United 
States’  and  British  fishermen  should  pay  a  like  respect  to  such  laws  and  regulations, 
which  are  designed  to  preserve  and  increase  the  productiveness  of  the  fisheries  on  those 
coasts.  Such  being  the  object  of  these  laws  and  regulations,  the  observance  of  them 
is  enforced  upon  the  citizens  of  the  United  States  in  the  like  manner  as  they  are  observed 
by  British  subjects.  By  granting  the  mutual  use  of  the  inshore  fisheries,  neither 
party  has  yielded  its  right  to  civic  jurisdiction  over  a  marine  league  along  its  coasts. 

“Its  laws  are  as  obligatory  upon  the  citizens  or  subjects  of  the  other  as  upon  its 
own.  The  laws  of  the  British  provinces,  not  in  conflict  with  the  provisions  of  the 
Reciprocity  Treaty,  would  be  as  binding  upon  the  citizens  of  the  United  States  within 
that  jurisdiction  as  upon  British  subjects.  Should  they  be  so  framed  or  executed  as 
to  make  any  discrimination  in  favor  of  British  fishermen,  or  to  impair  the  rights 
secured  to  American  fishermen  by  that  Treaty,  those  injuriously  affected  by  them 
will  appeal  to  this  Government  for  redress.  In  presenting  complaints  of  this  kind, 
should  there  be  cause  for  doing  so,  they  are  requested  to  furnish  the  Department  of 
State  with  a  copy  of  the  law  or  regulation  w'hich  is  alleged  injuriously  to  affect  their 
rights,  or  to  make  an  unfair  discrimination  between  the  fishermen  of  the  respective 
countries,  or  with  a  statement  of  any  supposed  grievance  in  the  execution  of  such  law 
or  regulation,  in  order  that  the  matter  may  be  arranged  by  the  two  Governments. 

“You  will  make  this  direction  known  to  the  masters  of  such  fishing-vessels  as 
belong  to  your  port  in  such  manner  as  you  may  deem  most  advisable. 

(Signed)  “W.  L.  Marcy” 

I  have  the  honour  to  inclose  a  copy  of  an  Act  passed  by  the  Colonial  Legislature  of 
Newfoundland,  on  the  27th  March,  1862,  for  the  protection  of  the  herring  and  salmon 
fisheries  on  the  coast,  and  a  copy  of  Cap.  102  of  the  Consolidated  Statutes  of  New¬ 
foundland,  passed  in  1872.  The  first  section  of  the  Act  of  1862  prohibited  the  taking 
of  herrings  with  a  seine  between  the  20th  day  of  October  and  the  12th  day  of  April, 
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and  further  prohibited  the  use  of  seines  at  any  time  for  the  purpose  of  barring  herrings. 
These  regulations,  which  were  in  force  at  the  date  of  the  Treaty  of  Washington,  were 
not  abolished,  but  confirmed  by  the  subsequent  Statutes,  and  are  binding  under  the 
Treaty  upon  the  citizens  of  the  United  States  in  common  with  British  subjects. 

The  United  States’  fishermen,  therefore,  in  landing  for  the  purpose  of  fishing  at 
Tickle  Beach,  in  using  a  seine  at  a  prohibited  time,  and  in  barring  herrings  with  seines 
from  the  shore,  exceeded  their  Treaty  privileges  and  were  engaged  in  unlawful  acts. 

Her  Majesty’s  Government  have  no  wish  to  insist  on  any  illiberal  construction  of  the 
language  of  the  Treaty,  and  would  not  consider  it  necessary  to  make  any  formal  com¬ 
plaint  on  the  subject  of  a  casual  infringement  of  the  letter  of  its  stipulations  which  did 
not  involve  any  substantial  detriment  to  British  interests,  and  to  the  fishery  in  general. 

An  excess  on  the  part  of  the  United  States’  fishermen  of  the  precise  limits  of  the 
rights  secured  to  them  might  proceed  as  much  from  ignorance  as  from  wilfulness; 
but  the  present  claim  for  compensation  is  based  on  losses  resulting  from  a  collision 
which  was  the  direct  consequence  of  such  excess,  and  Her  Majesty’s  Government 
feel  bound  to  point  to  the  fact  that  the  United  States’  fishermen  were  the  first  and 
real  cause  of  the  mischief  by  overstepping  the  limits  of  the  privileges  secured  to  them, 
in  a  manner  gravely  prejudicial  to  the  rights  of  other  fishermen. 

For  the  reasons  above  stated  Her  Majesty’s  Government  are  of  opinion  that, 
under  the  circumstances  of  the  case  as  at  present  within  their  knowledge,  the  claim 
advanced  by  the  United  States’  fishermen  for  compensation  on  account  of  the  losses 
stated  to  have  been  sustained  by  them  on  the  occasion  in  question  is  one  which  should 
not  be  entertained. 

Mr.  Evarts  will  not  require  to  be  assured  that  Her  Majesty’s  Government,  while 
unable  to  admit  the  contention  of  the  United  States’  Government  on  the  present  occa¬ 
sion,  are  fully  sensible  of  the  evils  arising  from  any  difference  of  opinion  between  the 
two  Governments  in  regard  to  the  fishery  rights  of  their  respective  subjects.  They 
have  always  admitted  the  incompetence  of  the  Colonial  or  the  Imperial  Legislature 
to  limit  by  subsequent  legislation  the  advantages  secured  by  Treaty  to  the  subjects 
of  another  Power.  If  it  should  be  the  opinion  of  the  Government  of  the  United  States 
that  any  Act  of  the  Colonial  Legislature  subsequent  in  date  to  the  Treaty  of  Washing¬ 
ton  has  trenched  upon  the  rights  enjoyed  by  the  citizens  of  the  United  States  in  virtue 
of  that  instrument,  Her  Majesty’s  Government  will  consider  any  communication 
addressed  to  them  in  that  view  with  a  cordial  and  anxious  desire  to  remove  all  just 

grounds  of  complaint.  T 

b  r  I  am,  etc. 

(Signed)  Salisbury 

NOTE  FROM  EARL  GRANVILLE,  BRITISH  FOREIGN  MINISTER,  TO  MR. 

LOWELL,  AMERICAN  MINISTER  AT  LONDON,  OCTOBER  27,  1880 1 

Foreign  Office,  October  27,  1880 

Sir,  Her  Majesty’s  Government  have  carefully  considered  the  correspondence 
which  has  taken  place  between  their  predecessors  and  the  Government  of  the  United 
States  respecting  the  disturbance  which  occurred  at  Fortune  Bay  on  the  6th  January, 
1878,  and  they  have  approached  this  subject  with  the  most  earnest  desire  to  arrive 
at  an  amicable  solution  of  the  differences  which  have  unfortunately  arisen  between 
the  two  Governments  on  the  construction  of  the  provisions  of  the  Treaties  which  regu¬ 
late  the  rights  of  United  States’  fishermen  on  the  coast  of  Newfoundland. 

1  Appendix,  British  Case,  p.  289;  Appendix,  U.  S.  Case,  p.  712. 
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In  the  first  place,  I  desire  that  there  should  be  no  possibility  of  misconception  as 
to  the  views  entertained  by  Her  Majesty’s  Government  respecting  the  conduct  of 
the  Newfoundland  fishermen  in  violently  interfering  with  the  United  States’  fisher¬ 
men,  and  destroying  or  damaging  some  of  their  nets.  Her  Majesty’s  Government 
have  no  hesitation  in  admitting  that  this  proceeding  was  quite  indefensible,  and  is 
much  to  be  regretted.  No  sense  of  injury  to  their  rights,  however  well  founded,  could, 
under  the  circumstances,  justify  the  British  fishermen  in  taking  the  law  into  their 
own  hands,  and  committing  acts  of  violence;  but  I  will  revert  by  and  by  to  this  feature 
in  the  case,  and  will  now  proceed  to  the  important  question  raised  in  this  controversy, 
whether,  under  the  Treaty  of  Washington,  the  United  States’  fishermen  are  bound 
to  observe  the  fishery  regulations  of  Newfoundland  in  common  with  British  subjects. 

Without  entering  into  any  lengthy  discussion  on  this  point,  I  feel  bound  to  state 
that,  in  the  opinion  of  Her  Majesty’s  Government,  the  clause  in  the  Treaty  of  Wash¬ 
ington  which  provides  that  the  citizens  of  the  United  States  shall  be  entitled,  “in 
common  with  British  subjects,”  to  fish  in  Newfoundland  waters  within  the  limits  of 
British  sovereignty,  means  that  the  American  and  the  British  fishermen  shall  fish 
in  these  waters  upon  terms  of  equality;  and  not  that  there  shall  be  an  exemption  of 
American  fishermen  from  any  reasonable  regulations  to  which  British  fishermen  are 
subject. 

Her  Majesty’s  Government  entirely  concur  in  Mr.  Marcy’s  Circular  of  the  28th 
March,  1856.  The  principle  therein  laid  down  appears  to  them  perfectly  sound,  and 
as  applicable  to  the  fishery  provisions  of  the  Treaty  of  Washington  as  to  those  of  the 
Treaty  which  Mr.  Marcy  had  in  view.  They  cannot,  therefore,  admit  the  accuracy 
of  the  opinion  expressed  in  Mr.  Evarts’  letter  to  Mr.  Welsh  of  the  28th  September, 
1878,  “that  the  fishery  rights  of  the  United  States  conceded  by  the  Treaty  of  Washing¬ 
ton  are  to  be  exercised  wholly  free  from  the  restraints  and  regulations  of  the  Statutes 
of  Newfoundland,”  if  by  that  opinion  anything  inconsistent  with  Mr.  Marcy’s  principle 
is  really  intended.  Her  Majesty’s  Government,  however,  fully  admit  that,  if  any 
such  local  Statutes  could  be  shown  to  be  inconsistent  with  the  express  stipulations, 
or  even  with  the  spirit  of  the  Treaty,  they  would  not  be  within  the  category  of  those 
reasonable  regulations  by  which  American  (in  common  with  British)  fishermen  ought 
to  be  bound;  and  they  observe,  on  the  other  hand,  with  much  satisfaction,  that  Mr. 
Evarts,  at  the  close  of  his  letter  to  Mr.  Welsh  of  the  1st  August,  1879,  after  expressing 
regret  at  “the  conflict  of  interests  which  the  exercise  of  the  Treaty  privileges  enjoyed 
by  the  United  States  appears  to  have  developed,”  expressed  himself  as  follows: 

“There  is  no  intention  on  the  part  of  this  [The  United  States’]  Government  that 
these  privileges  should  be  abused,  and  no  desire  that  their  full  and  free  enjoyment 
should  harm  the  colonial  fishermen. 

“While  the  differing  interests  and  methods  of  the  shore  fishery  and  the  vessel 
fishery  make  it  impossible  that  the  regulation  of  the  one  should  be  entirely  given  to 
the  other,  yet  if  the  mutual  obligations  of  the  Treaty  of  1871  are  to  be  maintained, 
the  United  States’  Government  would  gladly  co-operate  with  the  Government  of  Her 
Britannic  Majesty  in  any  effort  to  make  those  regulations  a  matter  of  reciprocal 
convenience  and  right,  a  means  of  preserving  the  fisheries  at  their  highest  point  of 
production,  and  of  conciliating  a  community  of  interest  by  a  just  proportion  of  advan¬ 
tages  and  profits.” 

Her  Majesty’s  Government  do  not  interpret  these  expressions  in  any  sense  deroga¬ 
tory  to  the  sovereign  authority  of  Great  Britain  in  the  territorial  waters  of  Newfound¬ 
land,  by  which  only  regulations  having  the  force  of  law  within  those  waters  can  be 
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made.  So  regarding  the  proposal,  they  are  pleased  not  only  to  recognize  in  it  an  indi¬ 
cation  that  the  desire  of  Her  Majesty’s  Government  to  arrive  at  a  friendly  and  speedy 
settlement  of  this  question  is  fully  reciprocated  by  the  Government  of  the  United 
States,  but  also  to  discern  in  it  the  basis  of  a  practical  settlement  of  the  difficulty; 
and  I  have  the  honour  to  request  that  you  will  inform  Mr.  Evarts  that  Her  Majesty’s 
Government,  with  a  view  to  avoiding  further  discussion  and  future  misunderstand¬ 
ings,  are  quite  willing  to  confer  with  the  Government  of  the  United  States  respecting 
the  establishment  of  regulations  under  which  the  subjects  of  both  parties  to  the  Treaty 
of  Washington  shall  have  the  full  and  equal  enjoyment  of  any  fishery  which  under  that 
Treaty  is  to  be  used  in  common.  The  duty  of  enacting  and  enforcing  such  regulations, 
when  agreed  upon,  would,  of  course,  rest  with  the  Power  having  the  sovereignty  of 
the  shore  and  waters  in  each  case. 

As  regards  the  claim  of  the  United  States’  fishermen  to  compensation  for  the  injuries 
and  losses  which  they  are  alleged  to  have  sustained  in  consequence  of  the  violent 
obstruction  which  they  encountered  from  British  fishermen  at  Fortune  Bay  on  the 
occasion  referred  to,  I  have  to  state  that  Her  Majesty’s  Government  are  quite  willing 
that  they  should  be  indemnified  for  any  injuries  and  losses  which  upon  a  joint  inquiry 
may  be  found  to  have  been  sustained  by  them,  and  in  respect  of  which  they  are 
reasonably  entitled  to  compensation;  but  on  this  point  I  have  to  observe  that  a  claim 
is  put  forward  by  them  for  the  loss  of  fish  which  had  been  caught,  or  which,  but  for 
the  interference  of  the  British  fishermen,  might  have  been  caught  by  means  of  strand 
fishing,  a  mode  of  fishing  to  which,  under  the  Treaty  of  Washington,  they  were  not 
entitled  to  resort. 

The  prosecution  by  them  of  the  strand  fishery  being  clearly  in  excess  of  their 
Treaty  privileges,  Pier  Majesty’s  Government  cannot  doubt  that,  on  further  considera¬ 
tion,  the  United  States’  Government  will  not  be  disposed  to  support  a  claim  in  respect 
of  the  loss  of  the  fish  which  they  had  caught,  or  might  have  caught,  by  that  process. 

I  am,  etc. 

(Signed)  Granville 

INSTRUCTION  FROM  MR.  EVARTS  TO  MR.  LOWELL,  FEBRUARY  4,  1881 1 

Department  of  State,  Washington,  February  4,  1881 

Sir, — The  communication  from  Her  Britannic  Majesty’s  secretary  of  state  for 
foreign  affairs,  Lord  Granville,  of  October  27,  1880,  respecting  the  disturbance  which 
occurred  at  Fortune  Bay  on  the  6th  of  January,  1878,  was  duly  received  in  your 
dispatch  No.  81  of  October  28,  1880. 

As  the  separation  of  the  questions  raised  by  that  occurrence  and  the  method  of 
their  solution  were  general  suggestions  on  the  part  of  Her  Britannic  Majesty’s  Govern¬ 
ment,  I  had  naturally  supposed  that  this  dispatch  would  have  been  followed  by  such 
definite  propositions  as  this  Government  could  either  accept  or  decline  —  the  more 
so  as  I  had  (on  June  12th,  1880),  in  reply  to  your  telegraphic  Report  of  a  conversation 
with  Lord  Granville,  authorized  you  to  say  that  “the  President  will  be  quite  ready 
to  entertain  any  considerations  which  may  be  presented  to  the  Secretary  of  State  to 
relieve  the  question  of  the  fisheries  from  its  present  difficulties.” 

If  however,  as  circumstances  would  seem  to  indicate,  I  am  to  consider  this  com¬ 
munication  as  a  preliminary  inquiry  from  Lord  Granville  for  the  purpose  of  learning 

1  Appendix,  U.  S.  Case,  p.  718;  Appendix,  British  Case,  p.  290. 
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whether  such  suggestion  would  be  so  favorably  received  by  this  government  as  to 
justify  the  opening  of  direct  negotiation,  it  becomes  my  duty  to  put  you  in  posses¬ 
sion  of  the  impressions  which  this  inquiry  has  made  upon  the  Government  of  the 
United  States. 

As  I  understand  the  purport  of  Lord  Granville’s  communication,  Her  Britannic 
Majesty’s  Government  desires  to  arrange  the  compensation  due  the  United  States 
fishermen  for  the  disturbances  at  Fortune  Bay,  without  the  formal  consideration  or 
decision  of  any  questions  of  treaty  construction  which  the  facts  of  that  disturbance 
might  seem  to  raise,  resting  the  right  of  compensation  solely  upon  the  unlawful  vio¬ 
lence  exercised  by  British  subjects  in  Newfoundland. 

The  facts  in  this  case  are  not  complicated,  and  the  calculations  are  simple.  The 
United  States  Government  does  not  see  in  its  present  condition  or  character  sufficient 
grounds  to  require  any  very  elaborate  method  of  decision,  such  as  a  Commission,  or 
the  necessity  for  any  protracted  inquiry.  If  Her  Britannic  Majesty’s  Government 
will  propose  the  submission  of  the  computation  of  damages  to  the  summary  award 
of  the  Secretary  of  State  of  the  United  States  and  Her  Britannic  Majesty’s 
representative  at  Washington  (this  function  to  be  exercised  either  directly  or  by 
such  delegation  as  may  seem  to  them  judicious),  the  Government  of  the  United 
States  will  accept  the  proposition  and  close  this  controversy  on  the  basis  of  that 
award. 

But  in  signifying  to  Her  Britannic  Majesty’s  Government  the  willingness  of  the 
United  States  to  accede  to  such  a  proposition,  you  will  carefully  guard  against  any 
admission  of  the  correctness  of  those  views  of  our  treaty  rights  which  are  expressed, 
either  explicitly  or  by  implication,  in  Lord  Granville’s  communication  of  October 
27th,  1880. 

The  views  of  this  government  upon  the  proper  construction  of  the  rights  of  fishery 
guaranteed  by  the  treaty  of  Washington,  have  been  fully  expressed  in  my  former 
dispatches,  and  no  reasons  have  been  furnished  to  induce  a  change  of  opinion.  The 
delay  in  the  settlement  of  the  Fortune  Bay  case  has  been  already  too  long  protracted. 
It  has  provoked  a  not  unnatural  feeling  of  irritation  among  the  fishermen  of  the  United 
States  at  what  they  conceive  to  be  a  persistent  denial  of  their  treaty  rights,  while  it 
is  to  be  feared  that  it  has  encouraged  among  the  provincial  fishermen  the  idea  that 
their  forcible  resistance  to  the  exercise  of  these  rights  is  not  without  justification  in 
their  local  law  and  the  construction  which  Her  Britannic  Majesty’s  Government  is 
supposed  to  have  placed  upon  the  provisions  of  the  treaty. 

It  is  now  three  years  since  twenty-two  vessels  belonging  to  the  United  States  and 
engaged  in  what  by  them  and  their  Government  was  considered  a  lawful  industry, 
were  forcibly  driven  from  Fortune  Bay  under  circumstances  of  great  provocation 
and  at  very  serious  pecuniary  loss.  And  this  occurred  at  the  very  time  when,  under 
the  award  of  the  Halifax  Commission,  the  Government  of  the  United  States  were 
about  paying  to  Her  Britannic  Majesty’s  Government  a  very  large  amount  for  the 
privilege  of  the  exercise  of  this  industry  by  those  fishermen.  In  March  of  the  same 
year,  1878,  this  very  grave  occurrence  of  January  was  brought  to  the  attention  of  the 
British  Government,  in  the  confident  hope  that  compensation  would  be  promptly 
made  for  the  losses  caused  by  what  the  United  States  Government  was  willing  to 
believe  was  a  local  misconstruction  of  the  treaty  or  a  temporary  and,  from  ignorance, 
perhaps  an  excusable  popular  excitement. 

It  is  unnecessary  to  do  more  than  recall  to  your  attention  the  long  and  unsatis¬ 
factory  discussion  which  followed  the  presentation  of  this  claim,  and  especially  the 
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fact  that  in  its  progress  the  Government  of  the  United  States  was  compelled  to  express 
with  emphatic  distinctness  the  impossibility  of  accepting  the  subordination  of  its 
treaty  rights  to  the  provisions  of  local  legislation,  which  was  apparently  put  forward 
by  Her  Majesty’s  Government  as  a  sufficient  ground  for  the  rejection  of  the  claim. 
And  it  was  not  until  April,  1880  (a  delay  of  two  years,  during  which  the  importance  of 
an  early  settlement  was  urged  upon  Her  Majesty’s  Government),  that,  after  what 
this  Government  understood  and  accepted  at  least  as  a  satisfactory  modification  of 
the  assumption,  we  were  informed  by  Lord  Salisbury  that,  “Her  Majesty’s  Govern¬ 
ment  are  of  opinion  that  under  the  circumstances  of  the  case  as  at  present  within  their 
knowledge,  the  claim  advanced  by  the  United  States  fishermen  for  compensation  on 
account  of  the  losses  stated  to  have  been  sustained  by  them  on  the  occasion  in 
question,  is  one  which  should  not  be  entertained.” 

This  decision  of  Her  Majesty’s  Government  terminated  any  further  discussion, 
and  the  Government  of  the  United  States  found  itself  compelled  to  protect  the  interests 
of  its  citizens  by  such  methods  as  might  commend  themselves  to  its  judgment.  In 
addition  to  the  Halifax  Award  which  we  had  paid  for  the  privileges  and  rights,  the 
exercise  of  which  is  now  denied  our  citizens,  we  were  also  continuously  paying,  in 
the  shape  of  a  remission  of  duties,  some  $300,000  per  annum  for  this  abortive  right. 
Thus  forced  into  position  of  antagonism,  which  it  profoundly  regretted,  the  Govern¬ 
ment  of  the  United  States  was  about  to  take  such  action  as  would  at  least  suspend 
this  annual  payment,  until  the  two  governments  were  in  accord  upon  the  construction 
of  the  treaty,  when  Her  Majesty’s  Government,  through  the  United  States  minister 
in  London,  suggested,  June  9,  1880,  that  the  consideration  of  the  subject  be  resumed 
between  the  two  governments,  and  that  in  such  consideration,  the  two  questions 
of  the  interpretation  of  the  treaty  and  the  attack  upon  the  American  fishermen  be 
separated.  To  that  suggestion  I  replied,  June  12,  1880,  communicating  my  great 
gratification  at  the  friendly  disposition  of  the  British  Cabinet,  and  saying  that  “the 
President  would  be  quite  ready  to  entertain  any  consideration  which  may  be  pre¬ 
sented  to  the  Secretary  of  State  to  relieve  the  question  of  the  fisheries  from  its 
present  difficulties.” 

On  October  27,  1880,  Lord  Granville  addressed  you  the  communication  which  is 
the  subject  of  this  dispatch.  I  regret  to  find  in  this  communication  a  disposition  to 
restrict  a  liberal  compensation  for  an  acknowledged  wrong  by  limitations  of  the  fishing 
rights  accorded  by  the  treaty  to  which  this  government  cannot  consent.  The  use 
of  the  strand,  not  as  a  basis  of  independent  fishing,  but  as  auxiliary  to  the  use  of  the 
seine  in  these  waters  where  seine-fishing  is  the  only  possible  mode  of  taking  herring, 
has  been  maintained  by  this  government  in  my  former  dispatches,  and  would  seem 
to  be  justified  by  the  explicit  declaration  of  Her  Majesty’s  Government  in  the  “case” 
submitted  by  them  to  the  Halifax  commission,  in  which,  referring  to  the  use  of  the 
shores,  it  is  affirmed  “without  such  permission  the  practical  use  of  the  inshore  fisheries 
was  impossible.”  But  as  Lord  Granville  distinctly  refers  the  propriety  and  justice 
of  these  limitations  to  further  negotiations,  I  will  not  now  discuss  them,  reserving  what 
I  deem  it  right  to  say  for  a  future  dispatch  in  reference  to  the  second  of  his  lordship’s 
suggestions. 

I  have  recalled  to  your  attention  the  history  of  the  Fortune  Bay  outrage,  in  order 
that  you  may  express  to  Her  Britannic  Majesty’s  Government  the  great  disappoint¬ 
ment  which  this  long  delay  in  its  settlement  has  occasioned.  The  circumstances 
under  which  it  occurred  were  such  as  to  induce  this  government  to  anticipate  prompt 
satisfaction,  and  it  is  impossible  not  to  feel  that  the  course  which  the  British  Govern- 
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ment  has  thought  fit  to  pursue  has  seriously  affected  public  opinion  as  to  the  worth 
of  the  treaty  which  it  was  hoped  by  both  countries  had  promoted  an  amicable  solution 
of  long-standing  difficulties. 

The  United  States  government  cannot  feel  that  justice  has  been  done  its  citizens 
in  the  protracted  discussion  which  this  occurrence  has  provoked,  and  while  perfectly 
willing  to  endeavor,  in  concert  with  Her  Britannic  Majesty’s  Government,  to  find  some 
practical  and  friendly  solution  of  the  differences  of  construction  as  to  the  treaty 
provisions  which  their  application  seems  to  have  developed,  this  government  cannot 
consent  that,  pending  such  discussion,  its  citizens  shall  be  exposed  to  the  indignity 
and  loss  which  have  been  imposed  upon  them  by  these  and  like  occurrences. 

You  will  intimate  courteously  but  firmly  to  Lord  Granville  that  in  accepting  what 
we  understand  to  be  the  proposition  of  Her  Majesty’s  Government,  it  is  understood 
as  carrying  the  idea  that  the  settlement  suggested  will  be  put  in  course  of  immediate 
execution,  and  that  the  determination  of  the  amount  of  compensation  will  not  be 
formally  confined  by  any  limitation  arising  from  any  construction  of  the  treaty 
which  may  be  matter  of  difference  between  the  two  governments. 

So  useful  to  the  great  interests  involved  do  I  regard  the  prompt  settlement  of  this 
incident  in  our  fishery  relations,  that  I  should  be  glad  to  hear  by  telegraph  that  Lord 
Granville  concurs  in  the  simple  form  of  award  which  I  have  proposed. 

In  imparting  to  the  British  Government  these  views,  you  may  in  your  discretion, 
read  this  dispatch  to  Lord  Granville,  and  if  he  desires  it  leave  him  a  copy. 

I  am,  Sir, 

Your  obedient  servant, 

(Signed)  Wm.  M.  Evarts 

LETTER  FROM  EARL  GRANVILLE  TO  LORDS  COMMISSIONERS  OF  THE 
TREASURY  FEBRUARY  26,  1881 1 

Foreign  Office,  February  26,  1881 

My  Lords, — Your  Lordships  are  aware  that  a  correspondence  has  taken  place 
with  the  Government  of  the  United  States  with  regard  to  certain  claims  of  American 
fishermen  on  account  of  the  interruption  of  their  fishing  on  the  coast  of  Newfound¬ 
land,  amounting  to  about  120,000  dollars,  including  interest. 

The  Government  of  the  United  States  suggested  that  these  claims  should  be  referred 
for  assessment  to  the  United  States’  Secretary  of  State  and  Her  Majesty’s  Minister 
at  Washington,  or  to  delegates  named  by  them,  but  it  appeared  to  Her  Majesty’s 
Government  that  it  was,  for  many  reasons,  desirable  to  avoid  so  dilatory  a  process 
of  investigation,  and  I  was  accordingly  authorized  by  the  Cabinet  to  offer  a  sum  of 
15,000/  or  75,000  dollars,  in  full  settlement  of  the  claims. 

The  United  States’  Minister  has  informed  me  to-day  that  this  offer  is  accepted, 
and  I  have  stated  to  him  in  reply  that  Her  Majesty’s  Government  are  ready  to  hold 
this  sum  of  15,000/  at  the  disposal  of  the  Government  of  the  United  States  on  receiving 
his  assurance  that  it  is  accepted  in  full  of  all  claims  arising  out  of  any  interruption  of 
American  fishermen  on  the  coasts  of  Newfoundland  and  its  dependencies  up  to  the 
present  time,  and  without  prejudice  to  any  question  of  the  rights  of  either  Government 
under  the  Treaty  of  Washington. 

I  have  now  therefore  to  request  that  your  Lordships  will  be  good  enough  to  give 
the  necessary  directions  for  this  amount  to  be  held  in  readiness. 


1  Appendix,  British  Case,  p.  292. 
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I  have  forwarded  a  copy  of  this  letter  to  Her  Majesty’s  Secretary  of  State  for  the 
Colonies,  with  whom  it  will  rest  to  make  application  to  the  Governor  of  Newfoundland 
for  the  ultimate  refund  of  this  payment. 


I  am,  etc., 


(Signed) 


Granville 


NOTE  FROM  MR.  LOWELL  TO  EARL  GRANVILLE,  MARCH  2,  1881 1 

Legation  or  the  United  States,  London,  March  2nd,  1881 

My  Lord,  I  have  the  honour  to  acquaint  your  Lordship  that,  having  inquired  of 
Mr.  Evarts  by  telegraph  of  the  nature  of  the  assurance  that  I  migh  give  your  Lordship 
upon  the  receipt  of  the  proposed  indemnity  in  the  Newfoundland  fishery  transac¬ 
tions,  I  received  from  him  an  answer  by  cable  late  last  evening  to  the  following  effect: 

The  assurance  I  may  give  is  this:  that  the  sum  paid  is  accepted  in  full  of  all  claims 
arising  out  of  any  interruption  of  American  fishermen  on  the  coasts  of  Newfoundland 
and  its  dependencies  up  to  this  time  presented  to  either  Government  and  without 
prejudice  to  any  question  of  the  rights  of  either  Government  under  the  Treaty  of 
Washington. 

I  am  also  permitted  to  say  to  your  Lordship  in  giving  this  assurance,  that  as  a 
matter  of  fact  no  other  claims  than  those  embraced  in  the  Fortune  Bay  list  and  those 
named  in  Mr.  Evarts’  dispatch  Number  one  hundred  and  nine,  which  I  have  shown 
to  your  Lordship,  are  within  the  knowledge  of  my  Government  for  presentation  or 
for  its  own  consideration. 

I  have  already  communicated  to  your  Lordship  orally  the  substance  of  this  cable 
message,  at  the  interview  which  I  had  the  honor  of  having  with  you  this  morning. 
I  understood  your  Lordship  to  say  in  answer  to  this  communication  that  Her  Majesty’s 
Government  adhered  to  the  terms  they  had  finally  offered:  that  is  to  say:  that  the 
sum  of  fifteen  thousand  pounds  should  be  considered  as  received  in  full  of  all  demands 
arising  out  of  the  interruptions  of  American  fishermen  on  the  coast  of  Newfoundland 
up  to  date:  otherwise  that  you  would  prefer  to  fall  back  upon  the  plan  of  a  reference 
already  suggested. 

I  sent  a  telegram  to  Mr.  Evarts  this  morning  informing  him  of  your  views. 

I  have  the  honor  to  be  with  the  highest  consideration 

My  Lord 

Your  most  obedient  humble  servant 

The  Right  Honourable  Earl  Granville  Cowell 

etc.  etc.  etc. 


III.  Correspondence  Concerning  the  Convention  oe  1818 

NOTE  OF  SECRETARY  OF  STATE  ROOT  TO  SIR  MORTIMER  DURAND,  BRITISH 
MINISTER  AT  WASHINGTON,  OCTOBER  12,  1905 2 

Department  of  State,  Washington,  October  12,  1905 
Dear  Mr.  Ambassador, — I  have  just  telegraphed  you  at  Lenox  expressing  my 
wish  for  an  interview  at  your  early  convenience.  The  occasion  for  the  request  is  a 
dispatch  which  I  have  just  received  from  Senator  Lodge,  containing  the  following 

1  Appendix,  British  Case,  p.  292. 

2  Appendix,  U.  S.  Case,  p.  964;  Appendix,  British  Case,  p.  491. 
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statement  based,  I  assume,  upon  information  received  from  his  constituents  in  Massa¬ 
chusetts,  who  are  interested  in  the  fisheries:  — 

“Newfoundland  cruiser  ‘Fiona’  has  arrived  in  Bay  of  Islands,  on  Treaty  Coast, 
with  Minister  of  Marine  and  Fisheries  on  board.  The  Minister  has  forbidden  all 
vessels  on  American  register  to  fish  on  Treaty  Coast,  where  they  now  are,  and  where 
they  have  fished  unmolested  since  1818.” 

The  American  boats  are  already  upon  the  Treaty  Coast.  I  have  felt  bound  to 
advise  Senator  Lodge  that  I  have  no  doubt  of  their  right  to  proceed  to  take  fish  upon 
the  ground  where  the  Minister  of  Marine  and  Fisheries  of  Newfoundland  has  prohibited 
them  from  fishing.  The  history  of  the  fisheries  and  the  numerous  difficulties  which 
have  arisen  upon  the  Treaty  Coast  indicate  that  this  conflict  between  the  orders  of 
the  Newfoundland  Government  and  the  rights  of  our  fishermen,  as  we  conceive  them  to 
be,  may  lead  to  very  serious  and  regrettable  incidents.  It  seems  unfortunate  that 
the  Government  of  Newfoundland  should  undertake  to  prohibit  a  practice  justified 
by  the  construction  of  the  various  Treaties  relating  to  the  Newfoundland  fisheries 
for  more  than  a  century  without  any  suggestion  by  the  Government  of  Great  Britain 
that  that  Government  proposes  any  change  of  construction,  and  without  any  exchange 
of  views  between  the  two  Governments  upon  the  subject. 

I  shall  wish  to  satisfy  you  that  immediate  representation  should  be  made  to  the 
Government  of  Newfoundland,  which  will  lead  to  a  different  way  of  raising  and 
disposing  of  any  questions  which  there  may  be  regarding  our  fishermen’s  rights 
under  the  existing  Treaty 

I  am,  etc. 

(Signed)  Elihu  Root 

NOTE  OF  MR.  ROOT  TO  SIR  MORTIMER  DURAND,  OCTOBER  19,  1905 1 

Department  of  State,  Washington,  October  19,  1905 
Excellency:  Mr.  Gardner,  the  Representative  in  Congress  of  the  Gloucester 
district,  has  placed  in  my  hands  a  number  of  despatches  received  by  him  from 
masters  of  American  vessels  now  on  the  Newfoundland  coast.  These  despatches 
are  answers  to  inquiries  sent  by  him  at  my  request  for  the  purpose  of  ascertaining 
definitely,  if  possible,  what  is  the  precise  difficulty  there. 

These  despatches  agree  in  the  statement  that  vessels  of  American  registry  are 
forbidden  to  fish  on  the  Treaty  Coast.  One  captain  says  that  he  was  informed  that 
he  could  not  fish  by  the  Inspector  of  the  Revenue  Protection  Service  of  Newfoundland, 
and  several  of  them  that  they  have  been  ordered  not  to  take  herring  by  the  Collector 
of  Customs  at  Bonne  Bay,  Newfoundland. 

It  would  seem  that  the  Newfoundland  officials  are  making  a  distinction  between 
two  classes  of  American  vessels.  We  have  vessels  which  are  registered,  and  vessels 
which  are  licensed  to  fish  and  not  registered.  The  license  carries  a  narrow  and  re¬ 
stricted  authority;  the  registry  carries  the  broadest  and  most  unrestricted  authority. 
The  vessel  with  a  license  can  fish,  but  cannot  trade;  the  registered  vessels  can  law¬ 
fully  both  fish  and  trade.  The  distinction  between  the  two  classes  in  the  action  of  the 
Newfoundland  authorities  would  seem  to  have  been  implied  in  the  despatch  from 
Senator  Lodge  which  I  quoted  in  my  letter  of  the  12th,  and  the  imputation  of  the 
prohibition  of  the  Minister  of  Marine  and  Fisheries  may  perhaps  have  come  from  the 
1  Appendix,  U.  S.  Case,  p.  966;  Appendix,  British  Case,  p.  491. 
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port  officers,  in  conversation  with  the  masters  of  American  vessels,  giving  him  as  their 
authority  for  their  prohibitions. 

As  the  buying  of  herring  and  bait  fish,  which  until  recently  has  been  permitted  for 
a  good  many  years  in  Newfoundland,  is  trading,  the  American  fishing  fleet  have  come 
very  generally  to  take  an  American  registry,  instead  of  confining  themselves  to  the 
narrower  fishing  license,  and  far  the  greater  part  of  the  fleet  now  in  northern  waters 
consists  of  registered  vessels.  The  prohibition  against  fishing  under  an  American 
register  substantially  bars  the  fleet  from  fishing.  American  vessels  have  also  appar¬ 
ently  been  in  the  habit  of  entering  at  the  Newfoundland  custom-houses  and  applying 
for  a  Newfoundland  license  to  buy  or  take  bait,  and  I  gather  from  all  the  information 
I  have  been  able  to  get  that  both  the  American  master  and  the  Customs  officials  have 
failed  to  clearly  appreciate  the  different  conditions  created  by  the  practical  withdrawal 
of  all  privileges  on  the  part  of  Newfoundland  and  the  throwing  of  the  American 
fishermen  back  upon  the  bare  rights  which  belong  to  them  under  the  Treaty 
of  1818. 

I  am  confident  that  we  can  reach  a  clear  understanding  regarding  those  rights  and 
the  essential  conditions  of  their  exercise,  and  that  a  statement  of  this  understanding 
to  the  Newfoundland  Government,  for  the  guidance  of  its  officials  on  the  one  hand 
and  to  our  American  fishermen  for  their  guidance  on  the  other,  will  prevent  causeless 
injury  and  possible  disturbances,  such  as  have  been  cause  for  regret  in  the  past  history 
of  the  north-eastern  fisheries. 

I  will  try  to  state  our  view  upon  the  matters  involved  in  the  situation,  which  now 
appears  to  exist  upon  the  Treaty  Coast.  We  consider  that  — 

1.  Any  American  vessel  is  entitled  to  go  into  the  waters  of  the  Treaty  Coast  and 
take  fish  of  any  kind. 

She  derives  this  right  from  the  Treaty  (or  from  the  conditions  existing  prior  to 
the  Treaty  and  recognized  by  it)  and  not  from  any  permission  or  authority  proceeding 
from  the  Government  of  Newfoundland. 

2.  An  American  vessel  seeking  to  exercise  the  Treaty  right  is  not  bound  to  obtain 
a  license  from  the  Government  of  Newfoundland,  and,  if  she  does  not  purpose  to  trade 
as  well  as  fish,  she  is  not  bound  to  enter  at  any  Newfoundland  custom-house. 

3.  The  only  concern  of  the  Government  of  Newfoundland  with  such  a  vessel  is 
to  call  for  proper  evidence  that  she  is  an  American  vessel,  and,  therefore,  entitled  to 
exercise  the  Treaty  right,  and  to  have  her  refrain  from  violating  any  laws  of  Newfound¬ 
land  not  inconsistent  with  the  Treaty. 

4.  The  proper  evidence  that  a  vessel  is  an  American  vessel  and  entitled  to  exercise 
the  Treaty  right  is  the  production  of  the  ship’s  papers  of  the  kind  generally  recognized 
in  the  maritime  world  as  evidence  of  a  vessel’s  national  character. 

5.  When  a  vessel  has  produced  papers  showing  that  she  is  an  American  vessel, 
the  officials  of  Newfoundland  have  no  concern  with  the  character  or  extent  of  the 
privileges  accorded  to  such  a  vessel  by  the  Government  of  the  United  States.  No 
question  as  between  a  registry  and  license  is  a  proper  subject  for  their  consideration. 
They  are  not  charged  with  enforcing  any  laws  or  regulations  of  the  United  States. 
As  to  them,  if  the  vessel  is  American  she  has  the  Treaty  right,  and  they  are  not  at 
liberty  to  deny  it. 

6.  If  any  such  matter  were  a  proper  subject  for  the  consideration  of  the  officials 
of  Newfoundland,  the  statement  of  this  Department  that  vessels  bearing  an  American 
Registry  are  entitled  to  exercise  the  Treaty  right  should  be  taken  by  such  officials  as 
conclusive. 
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If  your  Government  sees  no  cause  to  dissent  from  these  propositions,  I  am  inclined 
to  think  a  statement  of  them  as  agreed  upon  would  resolve  the  immediate  difficulty 
now  existing  on  the  Treaty  Coast. 

I  have,  however,  to  call  your  attention  to  a  further  subject,  which  I  apprehend 
may  lead  to  further  misunderstanding  in  the  near  future  if  it  is  not  dealt  with  now. 
That  is,  the  purposes  of  the  Government  of  Newfoundland  in  respect  of  the  treatment 
of  American  fishing- vessels  as  exhibited  in  a  Law  enacted  during  the  past  summer 
by  the  Legislature  of  that  Colony,  under  the  title  “An  Act  respecting  Foreign  Fishing- 
Vessels.” 

This  Act  appears  to  be  designed  for  the  enforcement  of  laws  previously  enacted 
by  Newfoundland,  which  prohibited  the  sale  to  foreign  fishing-vessels  of  herring, 
caplin,  squid,  or  other  bait  fishes,  lines,  seines,  or  other  outfits  or  supplies  for  the 
fishery  or  the  shipment  by  a  foreign  fishing-vessel  of  crews  within  the  jurisdiction 
of  Newfoundland. 

The  Act  of  last  summer  respecting  foreign  fishing- vessels  provides: 

“Section  i.  Any  Justice  of  the  Peace,  sub-collector,  preventive  officers,  fishery 
warden,  or  constable,  may  go  on  board  any  foreign  fishing-vessel  being  within  any 
port  of  the  coasts  of  this  island,  or  hovering  within  British  waters  within  3  marine 
miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  in  this  island,  and  may  bring  such 
foreign  fishing-vessel  into  port,  may  search  her  cargo  and  may  examine  the  master 
upon  oath  touching  the  cargo  and  voyage,  and  the  master  or  person  in  command, 
shall  answer  truly  such  questions  as  shall  be  put  to  him  under  a  penalty  not  exceeding 
500  dollars.  And  if  such  foreign  fishing-vessel  has  on  board  any  herring,  caplin, 
squid,  or  other  bait  fishes,  ice,  lines,  seines,  or  other  oufits  or  supplies  for  the  fishery 
purchased  within  any  port  on  the  coast  of  this  island,  or  within  the  distance  of  3  marine 
miles  from  any  coasts,  bays,  creeks,  or  harbors  of  this  island,  or  if  the  master  of  the 
said  vessel  shall  have  engaged  or  attempted  to  engage  any  person  to  form  part  of  the 
crew  of  the  said  vessel  in  any  port  or  on  any  part  of  the  coasts  of  this  island,  or  has 
entered  such  waters  for  any  purpose  not  permitted  by  Treaty  or  Convention  for  the 
time  being  in  force  such  vessel  and  the  tackle,  rigging,  apparel,  furniture,  stores,  and 
cargo  thereof  shall  be  forfeited.” 

“Section  3.  In  any  prosecution  under  this  Act  the  presence  on  board  any  foreign 
fishing-vessel  in  any  port  of  this  island,  or  within  British  waters  aforesaid  of  any 
caplin,  squid,  or  other  bait  fishes,  of  ice,  lines,  seines,  or  other  outfits  or  supplies  for 
the  fishery  shall  be  prima  facie  evidence  of  the  purchase  of  the  said  bait,  fishes,  and 
supplies  and  outfits  within  such  port  or  waters.” 

It  seems  plain  that  the  provisions  above  quoted  constitute  a  warrant  to  the  officers 
named  to  interfere  with  and  violate  the  rights  of  American  fishing-vessels  under  the 
Treaty  of  1818. 

The  1st  section  authorizes  any  of  the  officers  named  to  stop  an  American  vessel 
while  fishing  upon  the  Treaty  Coast  and  compel  it  to  leave  the  fishing  grounds,  to 
prevent  it  from  going  to  the  places  where  the  fish  may  be,  to  prevent  it  departing  with 
the  fish  which  it  may  have  taken,  and  to  detain  it  for  an  indefinite  period  during  a 
search  of  the  cargo  and  an  examination  of  the  master  under  oath  under  a  heavy  penalty. 

It  is  to  be  observed  that  this  section  does  not  require  that  the  vessel  shall  have 
been  charged  with  any  violation  of  the  laws  of  Newfoundland,  or  even  that  she  shall 
have  been  suspected  of  having  violated  the  laws  of  Newfoundland  as  a  condition 
precedent  to  compelling  it  to  desist  from  the  exercise  of  its  Treaty  rights,  and  virtually 
seizing  it  and  taking  it  into  port.  In  the  consideration  of  this  provision,  it  is  unneces- 
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sary  to  discuss  any  question  as  to  the  extent  to  which  American  vessels  may  be  inter¬ 
fered  with  in  the  exercise  of  their  Treaty  rights  pursuant  to  judicial  proceedings  based 
upon  a  charge  of  violation  of  law,  or  even  upon  reasonable  ground  to  believe  that 
any  law  has  been  violated,  for  the  authority  of  the  Acts  authorized  appears  to  be  part 
of  no  such  proceeding. 

When  we  consider  that  the  minor  officials  named  in  the  Act,  invested  with  this 
extraordinary  and  summary  power,  are  presumptively  members  of  the  fishing  com¬ 
munities,  in  competition  w  th  wh'ch  the  American  fishermen  are  following  their  calling, 
it  is  plain  that  in  denying  the  right  of  he  Government  of  Newfoundland  to  do  what 
this  section  provides  for  we  are  not  merely  dealing  with  a  theoretical  question,  but 
with  the  probability  of  serious  injustice. 

The  3rd  section  of  the  Act,  above  quoted  in  full,  makes  the  presence  on  board 
of  an  American  vessel  of  the  fish,  gear — the  implements  necessary  to  the  exercise  of 
the  Treaty  right  —  prima  facie  evidence  of  a  criminal  off.nse  against  the  laws  of 
Newfoundland,  and  it  also  makes  the  presence  on  board  the  vessel  of  the  fish  which 
the  vessel  has  a  right  to  take  under  Treaty  prima,  facie  evidence  of  a  criminal  offense 
under  the  laws  of  Newfoundland.  This  certainly  cannot  be  justified.  It  is,  in  effect, 
providing  that  the  exercise  of  the  Treaty  right  shall  be  prima  facie  evidence  of  a  crime. 

I  need  not  argue  with  the  Government  of  Great  Britain  that  the  1st  section  of 
this  Act  purports  to  authorize  the  very  kind  of  official  conduct  which  led  to  the  estab¬ 
lishment  in  England  of  the  rule  against  unreasonable  searches  and  seizures,  now  firmly 
embedded  in  the  jurisprudence  of  both  nations.  Nor  need  I  argue  that  American 
vessels  are  of  right  entitled  to  have  on  them  in  the  waters  of  the  Treaty  Coast  both 
fish  of  every  kind,  and  the  gear  for  the  taking  of  fish,  and  that  a  law  undertaking  to 
make  that  possession  prima  facie  proof  of  crime  deprives  them  of  that  presumption 
of  innocence  to  which  all  citizens  of  Great  Britain  and  America  are  entitled.  When 
the  Legislature  of  Newfoundland  denies  these  rights  to  American  fishing-vessels,  it 
imposes  upon  them  a  heavy  penalty  for  the  exercise  of  their  rights  under  the 
Treaty,  and  we  may  reasonably  apprehend  that  this  penalty  will  be  so  severe  in  its 
practical  effect  as  to  be  an  effectual  bar  to  the  exercise  of  the  Treaty  right. 

I  feel  bound  to  urge  that  the  Government  of  Great  Britain  shall  advise  the  New¬ 
foundland  Government  that  the  provisions  of  law  which  I  have  quoted  are  inconsistent 
with  the  rights  of  the  United  States  under  the  Treaty  of  1818,  and  ought  to  be  repealed; 
and  that,  in  the  meantime,  and  without  any  avoidable  delay,  the  Governor  in  Council 
shall  be  requested  by  a  Proclamation  which  he  is  authorized  to  issue  under  the  8th  sec¬ 
tion  of  the  Act  respecting  Foreign  Fishing-Vessels,  to  suspend  the  operation  of  the  Act. 

There  is  still  another  phase  of  this  subject  to  which  I  must  ask  your  attention. 
I  am  advised  that  there  is  a  very  strong  feeling  among  the  Newfoundland  fishermen 
on  the  Treaty  Coast  against  the  enforcement  of  the  Newfoundland  Act  prohibiting 
the  sale  of  bait,  and  that  at  a  recent  mass  meeting  of  fishermen  at  the  Bay  of  Islands, 
Resolutions  were  adopted  urging  the  repeal  or  suspension  of  that  Act,  and  containing 
the  following  clauses: 

“If  our  requests  are  not  granted  immediately  we  shall  be  compelled,  in  justice 
to  ourselves  and  families,  to  seek  other  ways  and  means  to  engage  with  the  Americans. 

“We  would  also  direct  the  attention  of  his  Excellency  the  Governor  in  Council 
to  what  took  place  in  Fortune  Bay  a  few  years  ago  when  Captain  Solomon  Jacobs 
seined  herring  against  the  wishes  of  the  people,  and  the  result.  If  a  similar  occur¬ 
rence  should  take  place  here,  who  will  be  responsible?” 

This  Resolution  indicates  the  existence  of  still  another  source  from  which,  if  not 
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controlled,  may  come  most  unfortunate  results  when  the  American  fishermen  proceed 
to  the  exercise  of  their  Treaty  rights,  that  is,  the  Newfoundland  fishermen  themselves 
acting  independently  of  their  Government. 

You  are  aware  that  for  a  considerable  period  American  fishing-vessels,  instead  of 
themselves  taking  herring,  caplin,  and  squid  upon  the  Treaty  Coast,  have  been  in 
the  habit  of  buying  those  fish  from  the  Newfoundland  fishermen.  For  many  of  the 
Newfoundland  fishermen  this  trade  has  been  a  principal  means  of  support.  That 
has  been  especially  so  in  and  about  the  Bay  of  Islands.  It  has  been  profitable  to  the 
local  fishermen,  and  it  has  been  for  the  Americans  a  satisfactory  substitute  for  the 
exercise  of  their  Treaty  right  to  catch  the  fish  themselves.  It  is,  indeed,  not  unnatural 
that  these  fishermen  should  struggle  in  every  way  open  to  them  to  prevent  the  loss 
of  their  means  of  support,  and  that  if  they  cannot  control  their  own  Government  so 
as  to  secure  permission  to  sell  herring  and  bait,  they  should  seek  to  prevent  the  Ameri¬ 
cans  from  taking  the  bait,  in  the  hope  that  as  the  result  of  that  prevention,  their 
profitable  trade  may  be  restored. 

The  Resolution  which  I  have  quoted  referring  to  the  Fortune  Bay  case  is  a  clear 
threat  of  violence  to  prevent  the  exercise  of  the  Treaty  right.  If  the  threat  should  be 
carried  out  it  is  too  much  to  expect  that  some  at  least  of  the  American  fishermen  will 
not  refuse  to  yield  to  lawless  force  which  seeks  to  deprive  them  of  their  rights  and  of 
their  means  of  livelihood. 

We  shall  do  everything  in  our  power  to  prevent  such  a  collision,  and  we  should 
indeed  deeply  deplore  it,  but  the  true  and  effective  method  of  prevention  plainly 
must  be  the  exercise  of  proper  control  by  the  Government  of  Newfoundland  over  the 
fishermen  of  Newfoundland,  and  it  seems  to  me  that  the  danger  is  sufficiently  real 
and  imminent  to  justify  me  in  asking  that  the  Government  of  Great  Britain  shall 
take  speedy  steps  to  bring  about  the  exercise  of  such  control. 

I  have,  etc. 

(Signed)  Elihu  Root 

NOTE  OF  SIR  EDWARD  GREY,  BRITISH  MINISTER  FOR  FOREIGN  AFFAIRS, 
TO  MR.  WIIITELAW  REID,  AMERICAN  AMBASSADOR  AT  LONDON, 
FEBRUARY  2,  1906,  WITH  MEMORANDUM1 

Foreign  Office,  February  2,  1906 

Your  Excellency, —  The  views  of  the  United  States’  Government  with  respect 
to  the  position  of  affairs  on  the  coast  of  Newfoundland,  and  to  the  rights  of  American 
fishing-vessels  in  those  waters  under  the  Treaty  of  the  20th  October,  1818,  as  set 
forth  in  Mr.  Root’s  note  to  His  Majesty’s  Ambassador  at  Washington  of  the  19th 
October,  1905,  have  received  the  serious  attention  of  His  Majesty’s  Government. 

I  have  now  the  honor  to  inclose  a  Memorandum  dealing  seriatim  with  the  six 
propositions  formulated  by  Mr.  Root,  and  with  his  observations  with  regard  to  some 
of  the  provisions  of  recent  Newfoundland  legislation  for  the  regulation  of  the  fisheries. 

As,  owing  to  the  prompt  measures  adopted  and  to  the  conciliatory  spirit  displayed 
by  both  Governments,  the  fishing  season  has  now  closed  without  any  collision  between 
the  British  and  American  fishermen,  or  the  development  of  any  such  friction  as  was 
at  one  time  anticipated,  it  is  unnecessary  to  deal  more  particularly  with  the  latter 
portion  of  Mr.  Root’s  note,  which  was  devoted  to  that  side  of  the  question. 

I  have,  etc. 

(Signed)  Edward  Grey 

'Appendix,  British  Case,  p.  494;  Appendix,  U.  S.  Case,  p.  971. 
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[Memorandum  Enclosed  in  Above] 

Mr.  Root’s  note  to  Sir  M.  Durand  of  the  igth  October,  1905,  on  the  subject  of 
the  United  States’  fishery  in  the  waters  of  Newfoundland  under  the  Convention 
of  the  20th  October,  1818,  may  be  divided  into  three  parts. 

The  first  deals  with  complaints  which  had  reached  the  United  States’  Government 
to  the  effect  that  vessels  of  the  United  States’  registry  had  been  forbidden  by  the 
Colonial  authorities  to  fish  on  the  Treaty  Coast,  the  second  with  the  provisions  of 
“The  Newfoundland  Foreign  Fishing-Vessels  Act,  1905,”  and  the  third  with  the  possi¬ 
bility  of  a  lawless  and  violent  interruption  of  the  United  States’  fishery  by  the  inhab¬ 
itants  of  the  Bay  of  Islands 

The  complaints  referred  to  in  the  first  part  of  Mr.  Root’s  note  were  at  once  brought 
to  the  notice  of  the  Government  of  Newfoundland,  and  they  replied  that  there  had 
been  no  attempt  to  prevent  American  fishermen  from  taking  fish.  The  complaints 
in  question  appear  to  have  been  -based  on  some  misunderstanding,  and  the  subsequent 
course  of  the  fishery  proved  that  the  apprehensions  on  the  part  of  the  United  States’ 
Government  to  which  they  gave  rise  were,  fortunately  not  well  founded. 

His  Majesty’s  Government,  however,  agree  with  the  United  States’  Government 
in  thinking  that  inasmuch  as  the  privileges  which  citizens  of  the  United  States  have 
for  many  years  enjoyed  of  purchasing  bait  and  supplies  and  engaging  men  in  New¬ 
foundland  waters  have  recently  been  withdrawn  and  American  fishermen  have  conse¬ 
quently,  in  Mr.  Root’s  words,  been  thrown  back  upon  their  rights  under  the  Convention 
of  1818,  it  is  desirable  that  a  clear  understanding  should  be  reached  regarding 
those  rights  and  the  essential  conditions  of  their  exercise,  and  they  have  ac¬ 
cordingly  given  the  most  careful  consideration  to  the  six  propositions  advanced  in 
Mr.  Root’s  note  as  embodying  the  views  of  the  United  States’  Government  on  the 
subject. 

They  regret,  however,  that  they  are  unable  to  record  their  assent  to  these  propo¬ 
sitions  without  some  important  qualifications. 

Proposition  1  states: 

“Any  American  vessel  is  entitled  to  go  into  the  waters  of  the  Treaty  Coast  and 
take  fish  of  any  kind.  She  derives  this  right  from  the  Treaty  (or  from  the  conditions 
existing  prior  to  the  Treaty  and  recognized  by  it)  and  not  from  any  permission  or 
authority  proceeding  from  the  Government  of  Newfoundland.” 

The  privilege  of  fishing  conceded  by  Article  I  of  the  Conven'  ion  of  1818  is  conceded, 
not  to  American  vessels,  but  to  inhabitants  of  the  United  States  and  to  American 
fishermen. 

His  Majesty’s  Government  are  unable  to  agree  to  this  or  any  of  the  subsequent 
propositions  if  they  are  meant  to  assert  any  right  of  American  vessels  to  prosecute 
the  fishery  under  the  Convention  of  1818  except  when  the  fishery  is  carried 
on  by  inhabitants  of  the  United  States.  The  Convention  confers  no  rights  on 
American  vessels  as  such.  It  inures  for  the  benefit  only  of  inhabitants  of  the 
United  States. 

Proposition  2  states: 

“An  American  vessel  seeking  to  exercise  the  Treaty  right  is  not  bound  to  obtain 
a  license  from  the  Government  of  Newfoundland,  and,  if  she  does  not  purpose  to  trade 
as  well  as  fish,  she  is  not  bound  to  enter  at  any  Newfoundland  custom-house.” 

His  Majesty’s  Government  agree  that  the  Government  of  Newfoundland  could 
not  require  that  American  fishermen  seeking  to  exercise  the  Treaty  right  should  take 
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out  a  license  from  the  Colonial  Government.  No  license  is  required  for  what  is  a 
matter  of  right,  and  no  such  license  has,  His  Majesty’s  Government  are  informed, 
been,  in  fact,  required. 

With  the  last  part  of  the  proposition  it  will  be  more  convenient  to  deal  in  conjunction 
with  proposition  3: 

Proposition  3  states: 

“The  only  concern  of  the  Government  of  Newfoundland  with  such  a  vessel  is  to 
call  for  proper  evidence  that  she  is  an  American  vessel,  and  therefore  entitled  to  exer¬ 
cise  the  Treaty  right,  and  to  have  her  refrain  from  violating  any  laws  of  Newfoundland 
not  inconsistent  with  the  Treaty.” 

It  has  already  been  pointed  out  that  the  Convention  of  1818  confers  no  rights  on 
American  vessels  as  such,  and  that  the  exercise  of  the  right  of  fishing  under  the  Con¬ 
vention  is  subject  to  the  condition  that  the  fishing  is  carried  on  by  inhabitants  of  the 
United  States.  His  Majesty’s  Government,  however,  agree  that  no  law  of  Newfound¬ 
land  should  be  enforced  on  American  fishermen  which  is  inconsistent  with  their  rights 
under  the  Convention. 

Mr.  Root’s  note  does  not  give  any  indication  of  what  laws  of  the  Colony  would 
be  regarded  by  the  United  States’  Government  as  inconsistent  with  the  Convention 
if  applied  to  American  fishermen.  The  opinion  of  His  Majesty’s  Government  on  this 
point  is  as  follows: 

The  American  fishery,  under  Article  I  of  the  Convention  of  1818,  is  one  carried 
on  within  the  British  jurisdiction  and  “in  common  with”  British  subjects.  The  two 
Governments  hold  different  views  as  to  the  nature  of  this  Article.  The  British  Govern¬ 
ment  consider  that  the  war  of  1812  abrogated  that  part  of  Article  III  of  the  Treaty 
of  Peace  of  1783  which  continued  to  inhabitants  of  the  United  States  “the  liberty” 
(in  the  words  used  by  Mr.  Adams  to  Earl  Bathurst  in  his  note  of  the  25th  September, 
1815)  “of  fishing  and  drying,  and  curing  their  fish  within  the  exclusive  jurisdiction 
on  the  North  American  coasts  to  which  they  had  beer,  accustomed  while  themselves 
forming  a  part  of  the  British  nation,”  and  that  consequently  Article  I  of  the  Con¬ 
vention  of  1818  was  a  new  grant  to  inhabitants  of  the  United  States  of  fishing  privi¬ 
leges  within  the  British  jurisdiction.  The  United  States’  Government,  on  the  other 
hand,  contend  that  the  war  of  1812  had  not  the  effect  attributed  to  it  by  the  British 
Government,  and  that  Article  I  of  the  Convention  of  1818  was  not  a  new  grant,  but 
merely  a  recognition  (though  limited  in  extent)  of  privileges  enjoyed  by  inhabitants 
of  the  United  States  prior,  not  only  to  the  war,  but  to  the  Treaty  of  1783.  Which¬ 
ever  of  these  views  be  adopted,  it  is  certain  that  inhabitants  of  the  United  States 
would  not  now  be  entitled  to  fish  in  British  North  American  waters  but  for  the  fact 
that  they  were  entitled  to  do  so  when  they  were  British  subjects.  American  fisher¬ 
men  cannot  therefore  rightly  claim  to  exercise  their  right  of  fishery  under  the  Con¬ 
vention  of  1818  on  a  footing  of  greater  freedom  than  if  they  had  never  ceased  to  be 
British  subjects.  Nor  consistently  with  the  terms  of  the  Convention  can  they  claim 
to  exercise  it  on  a  footing  of  greater  freedom  than  the  British  subjects  “in  common 
with”  whom  they  exercise  it  under  the  Convention.  In  other  words,  the  American 
fishery  under  the  Convention  is  not  a  free  but  a  regulated  fishery,  and,  in  the  opinion 
of  His  Majesty’s  Government,  American  fishermen  are  bound  to  comply  with  all 
Colonial  Laws  and  Regulations,  including  any  touching  the  conduct  of  the  fishery, 
so  long  as  these  are  not  in  their  nature  unreasonable,  and  are  applicable  to  all  fisher¬ 
men  alike.  One  of  these  Regulations  prohibits  fishing  on  Sundays.  His  Majesty’s 
Government  have  received  information  that  several  breaches  of  this  Regulation  were 


CORRESPONDENCE 


449 


committed  by  American  fishermen  during  the  past  fishing  season.  This  Regulation 
has  been  in  force  for  many  years,  and  looking  to  the  insignificant  extent  to  which 
American  fishermen  have  exercised  their  right  of  fishery  on  the  Treaty  Coast  in  the 
past,  it  cannot  be  regarded  as  having  been  made  with  the  object  of  restricting  the 
enjoyment  of  that  right.  Both  its  reasonableness  and  its  bona  fides  appear  to  His 
Majesty’s  Government  to  be  beyond  question,  and  they  trust  that  the  United  States’ 
Government  will  take  steps  to  secure  its  observance  in  the  future. 

As  regards  the  treatment  of  American  vessels  from  which  American  fishermen 
exercise  the  Treaty  right  of  fishery,  His  Majesty’s  Government  are  prepared  to  admit 
that,  although  the  Convention  confers  no  rights  on  American  vessels  as  such,  yet 
since  the  American  fishery  is  essentially  a  ship  fishery,  no  law  of  Newfoundland  should 
be  enforced  on  American  fishing-vessels  which  would  unreasonably  interfere  with 
the  exercise  by  the  American  fishermen  on  board  of  their  rights  under  the  Conven¬ 
tion.  The  United  States’  Government,  on  their  part,  admit,  in  Mr.  Root’s  note, 
that  the  Colonial  Government  are  entitled  to  have  an  American  vessel  engaged  in 
the  fishery  refrain  from  violating  any  laws  of  Newfoundland  not  inconsistent  with 
the  Convention,  but  maintain  that  if  she  does  not  purpose  to  trade,  but  only  to  fish, 
she  is  not  bound  to  enter  at  any  Newfoundland  custom-house. 

Mr.  Root’s  note  refers  only  to  the  question  of  entry  inwards,  but  it  is  presumed 
that  the  United  States’  Government  entertain  the  same  views  on  the  question  of 
clearing  outwards.  At  all  events,  American  vessels  have  not  only  passed  to  the 
fishing  grounds  in  the  inner  waters  of  the  Bay  of  Islands  without  reporting  at  a  Colonial 
custom-house,  but  have  also  omitted  to  clear  on  returning  to  the  United  States.  In 
both  respects  they  have  committed  breaches  of  the  Colonial  Customs  Law,  which, 
as  regards  the  obligations  to  enter  and  to  clear,  makes  no  distinction  between  fishing- 
and  trading-vessels. 

His  Majesty’s  Government  regret  not  to  be  able  to  share  the  view  of  the  United 
States’  Government  that  the  provisions  of  the  Colonial  Law  which  impose  those 
obligations  are  inconsistent  with  the  Convention  of  1818,  if  applied  to  American  vessels 
which  do  not  purpose  to  trade,  but  only  to  fish.  They  hold  that  the  only  ground  on 
which  the  application  of  any  provisions  of  the  Colonial  Law  to  American  vessels 
engaged  in  the  fishery  can  be  objected  to  is  that  it  unreasonably  interferes  with  the 
exercise  of  the  American  right  of  fishery. 

It  is  admitted  that  the  majority  of  the  American  vessels  lately  engaged  in  the 
fishery  on  the  western  coast  of  the  Colony  were  registered  vessels,  as  opposed  to  licensed 
fishing-vessels,  and  as  such  were  at  liberty  both  to  trade  and  to  fish.  The  produc¬ 
tion  of  evidence  of  the  United  States’  registration  is  therefore  not  sufficient  to  estab¬ 
lish  that  a  vessel,  in  Mr.  Root’s  words,  “does  not  purpose  to  trade  as  well  as  fish,” 
and  something  more  would  seem  clearly  to  be  necessary.  The  United  States’  Govern¬ 
ment  would  undoubtedly  be  entitled  to  complain  if  the  fishery  of  inhabitants  of  the 
United  States  were  seriously  interfered  with  by  a  vexatious  and  arbitrary  enforce¬ 
ment  of  the  Colonial  Customs  laws,  but  it  must  be  remembered  that,  in  proceeding 
to  the  waters  in  which  the  winter  fishery  is  conducted,  American  vessels  must  pass 
in  close  proximity  to  severa'  custom-houses,  and  that  in  order  to  reach  or  leave  the 
grounds  in  the  arms  of  the  Bay  of  Islands,  on  which  the  fishery  has  been  principally 
carried  on  during  the  past  season,  they  have  sailed  by  no  less  than  three  custom¬ 
houses  on  the  shores  of  the  bay  itself.  So  that  the  obligation  to  report  and  clear 
need  not  in  any  way  have  interfered  with  a  vessel’s  operations.  It  must  also  be 
remembered  that  a  fishery  conducted  in  the  midst  of  practically  the  only  centers  of 
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population  on  the  west  coast  of  the  Colony  affords  ample  opportunities  for  illicit 
trade,  and  consequently  calls  for  careful  supervision  in  the  interests  of  the  Colonial 
revenue. 

The  provisions  in  question  are  clearly  necessary  for  the  prevention  of  smuggling, 
and  His  Majesty’s  Government  are  of  opinion  that  exception  cannot  be  taken  to  their 
application  to  American  vessels  as  an  unreasonable  interference  with  the  American 
fishery,  and  they  entertain  the  strong  hope  that  the  United  States’  Government  will, 
on  reconsideration,  perceive  the  correctness  of  this  view,  and  issue  instructions  accord¬ 
ingly  for  the  future  guidance  of  those  in  charge  of  American  vessels. 

It  is,  moreover,  to  the  advantage  of  the  American  vessels  engaged  in  the  winter 
fishery  in  the  Bay  of  Islands  that  they  should  report  at  a  Colonial  custom-house. 
Owing  to  the  extent  and  peculiar  configuration  of  that  bay,  and  owing  to  the  prevalence 
of  fogs,  vessels  that  enter  its  inner  waters  may  remain  for  days  without  the  local 
officers  becoming  aware  that  they  are  on  the  coast  unless  they  so  report.  In  such 
circumstances  it  is  difficult  for  the  Colonial  Government  to  insure  to  American  fisher¬ 
men  that  protection  against  lawless  interference  for  which  Mr.  Root  calls  in  the  con¬ 
cluding  part  of  his  note. 

His  Majesty’s  Government  desire  further  to  invite  the  attention  of  the  United 
States’  Government  to  the  fact  that  certain  United  States’  vessels  engaged  in  the 
fishery  refused  to  pay  light  dues.  This  is  the  first  time,  His  Majesty’s  Government 
are  informed,  that  American  vessels  have  refused  to  pay  these  dues,  and  it  is  presumed 
that  the  refusal  is  based  on  the  denial  by  the  Colonial  Government  of  the  trading 
privileges  allowed  in  past  years.  His  Majesty’s  Government,  however,  cannot  admit 
that  such  denial  entitles  American  vessels  to  exempt  on  from  light  dues  in  the  ports 
in  which  they  fish.  As  already  stated,  American  fishing-vessels  engaged  in  the  fishery 
under  the  Convention  of  1818  have  no  Treaty  status  as  such  and  the  only  ground 
on  which,  in  the  opinion  of  His  Majesty’s  Government,  the  application  of  any  Colonial 
law  to  such  vessels  can  be  objected  to  is  that  such  application  involves  an  unreasonable 
interference  with  the  exercise  of  the  Treaty  rights  of  the  American  fishermen  on  board. 
The  payment  of  light  dues  by  a  vessel  on  entering  a  port  of  the  Colony  clearly  involves 
no  such  interference.  These  dues  are  payable  by  all  vessels  of  whatever  description 
and  nationality  other  than  coasting-  and  fishing-vessels  owned  and  registered  in  the 
Colony  (which  are,  on  certain  conditions,  exempt  either  wholly  or  in  part).  His 
Majesty’s  Government  trust  that  in  these  circumstances  such  directions  will  be  issued 
as  will  prevent  further  refusals  in  the  future,  and  they  would  point  out  generally  that 
it  is  the  duty  of  all  foreigners  sojourning  in  the  limits  of  the  British  jurisdiction  to 
obey  that  law,  and  that,  if  it  is  considered  that  the  local  jurisdiction  is  being  exercised 
in  a  manner  not  consistent  with  the  enjoyment  of  any  Treaty  rights,  the  proper  course 
to  pursue  is  not  to  ignore  the  law,  but  to  obey  it,  and  to  refer  the  question  of  any 
alleged  infringement  of  their  Treaty  rights  to  be  settled  diplomatically  between  their 
Government  and  that  of  His  Majesty. 

Propositions  4,  5,  and  6  state:  — 

Proposition  4.  “The  proper  evidence  that  a  vessel  is  an  American  vessel,  and 
entitled  to  exercise  the  Treaty  right,  is  the  production  of  the  ship’s  papers  of  the 
kind  generally  recognized  in  the  maritime  world  as  evidence  of  a  vessel’s  national 
character.” 

Proposition  5.  “When  a  vessel  has  produced  papers  showing  that  she  is  an  Ameri¬ 
can  vessel,  the  officials  of  Newfoundland  have  no  concern  with  the  character  or  extent 
of  the  privileges  accorded  to  such  a  vessel  by  the  Government  of  the  United  States. 


CORRESPONDENCE 


45i 


No  question  as  between  a  registry  and  license  is  a  proper  subject  for  their  considera¬ 
tion.  They  are  not  charged  with  enforcing  any  Laws  or  Regulations  of  the  United 
States.  As  to  them,  if  the  vessel  is  American  she  has  the  Treaty  right,  and  they  are 
not  at  liberty  to  deny  it.” 

Proposition  6.  “If  any  such  matter  were  a  proper  subject  for  the  consideration 
of  the  officials  of  Newfoundland,  the  statement  of  this  Department  that  vessels  bearing 
an  American  registry  are  entitled  to  exercise  the  Treaty  right  should  be  taken  by  such 
officials  as  conclusive.” 

His  Majesty’s  Government  are  unable  to  agree  to  these  propositions,  except  with 
the  reservations  as  to  the  status  of  American  vessels  under  the  Convention  already 
indicated,  and  with  reference  to  proposition  6,  they  would  submit  that  the  assurance 
to  be  given  by  the  Department  of  State  of  the  United  States  should  be  that  the  persons 
by  whom  the  fishery  is  to  be  exercised  from  the  American  vessels  are  inhabitants  of 
the  United  States. 

In  point  of  fact  the  Colonial  Government  have  informed  His  Majesty’s  Govern¬ 
ment  that  they  do  not  require  an  American  vessel  to  produce  a  United  States’  fishing 
license.  The  distinction  between  United  States’  registration  and  the  possession  of 
a  United  States’  fishing  license  is  however,  of  some  importance,  inasmuch  as  a  vessel 
which,  so  far  as  the  United  States’  Government  are  concerned,  is  at  liberty  both  to 
trade  and  to  fish  naturally  calls  for  a  greater  measure  of  supervision  by  the  Colonial 
Government  than  a  vessel  fitted  out  only  for  fishing  and  debarred  by  the  United 
States’  Government  from  trading;  and  information  has  been  furnished  to  His  Majesty’s 
Government  by  the  Colonial  Government  which  shows  that  the  proceedings  of  Ameri¬ 
can  fishing- vessels  in  Newfoundland  waters  have  in  the  past  been  of  such  a  character 
as  to  make  it  impossible,  from  the  point  of  view  of  the  protection  of  the  Colonial 
revenue,  to  exempt  such  vessels  from  the  supervision  authorized  by  the  Colonial 
Customs  Law. 

His  Majesty’s  Government  now  turn  to  that  part  of  Mr.  Root’s  note  which  deals 
with  “The  Foreign  Fishing-Vessels  Act,  1905.” 

His  Majesty’s  Government  would  have  viewed  with  the  strongest  disapproval 
any  disposition  on  the  part  of  the  Colonial  authorities  to  administer  this  Act  in  a 
manner  not  consistent  with  His  Majesty’s  Treaty  obligations,  but  they  are  confident 
that  the  United  States’  Government  will  readily  admit  that  the  fears  expressed  on 
this  head  in  Mr.  Root’s  note  have  not  been  realized. 

They  desire,  however,  to  point  out  that,  though  the  Act  in  question  was  passed 
to  give  effect  to  the  decision  of  the  Colonial  Government  to  withdraw  from  American 
fishing-vessels  the  privileges  which  they  had  been  allowed  to  enjoy  for  many  years 
previously  of  purchasing  bait  and  supplies  and  of  engaging  crews  in  the  ports  of 
the  Colony,  the  provisions  objectionable  to  the  United  States’  Government  which  it 
embodies  are  in  no  sense  new.  They  will  be  found  in  “The  Foreign  Fishing-Vessels 
Act,  1893.”  The  present  Act  differs  from  the  earlier  Act  in  that  it  takes  away,  by 
omission,  from  the  Colonial  Government  the  power  conferred  upon  them  by  the  earlier 
Act  of  authorizing  the  issue  of  licenses  to  foreign  fishing-vessels  for  the  enjoyment  of 
the  privileges  mentioned.  Allowing  for  this  change,  the  provisions  of  the  two  Acts 
are  in  all  essential  respects  identical.  The  provisions  as  to  boarding,  bringing  into 
port,  and  searching  appear  in  both  Acts,  and  also  the  provisions  as  to  the  possession 
of  bait,  outfits,  and  supplies  being  primd  facie  evidence  of  the  purchase  of  the  same 
in  the  Colonial  jurisdiction,  except  that  in  the  earlier  Act  there  was  a  further  pro¬ 
vision,  consequential  on  the  authority  which  it  conferred  on  the  Colonial  Government 
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to  issue  licenses,  directing  that  the  failure  or  refusal  to  produce  a  license  should  be 
primd  facie  evidence  of  the  purchase  of  such  articles  without  a  license.  The  position 
of  any  American  fishing-vessel  choosing  to  fish  for  herself  on  the  Treaty  Coast  has 
consequently  been  since  1893  the  same  as  it  is  to-day.  His  Majesty’s  Government 
do  not  advance  these  considerations  with  the  object  of  suggesting  that  the  objections 
which  the  United  States’  Government  have  taken  to  sections  1  and  3  of  the  Foreign 
Fishing-Vessels  Act  are  impaired  by  the  fact  that  these  provisions  have  been  on  the 
Statute  Book  of  the  Colony  since  1893  without  protest,  and  they  are  ready  to  assume 
that  no  such  protest  has  been  lodged  merely  because  the  privileges  accorded  to  Ameri¬ 
can  vessels  in  the  ports  of  the  Colony  up  to  the  present  have  been  such  as  to  render  it 
unnecessary  for  inhabitants  of  the  United  States  to  avail  themselves  of  their  right  of 
fishing  under  the  Convention  of  1818.  The  object  of  His  Majesty’s  Government  is 
simply  to  remove  any  impression  which  may  have  formed  itself  in  the  mind  of  the 
United  States’  Government  that  the  language  of  the  Act  of  1905  was  selected  with 
any  special  view  of  prejudicing  the  exercise  of  the  American  Treaty  right  of  fishery, 
and  to  point  out  that,  on  the  contrary,  it  dates  back  to  1893,  that  is,  to  a  time  when  it 
was  the  policy  of  the  Colonial  Government  to  treat  American  vessels  on  a  favored 
footing. 

A  new  Act  was  not  necessary  to  give  effect  to  the  present  policy  of  the  Colonial 
Government.  Effect  to  it  could  have  been  given  under  the  Act  of  1893  by  the  mere 
suspension  of  the  issue  of  licenses  to  American  vessels,  and  the  only  object  of  the  new 
Act,  as  His  Majesty’s  Government  understand  the  position,  was  to  secure  the  express 
and  formal  approval  of  the  Colonial  Legislature  for  the  carrying  out  of  the  policy  of 
the  Colonial  Government. 

Having  offered  these  general  remarks,  His  Majesty’s  Government  desire  to  point 
out  that,  in  discussing  the  general  effects  of  “The  Foreign  Fishing-Vessels  Act,  1905,” 
on  the  American  fishery  under  the  Convention  of  1818,  the  United  States’  Government 
confine  themselves  to  sections  1  and  3  and  make  no  reference  to  section  7,  which 
preserves  “the  rights  and  privileges  granted  by  Treaty  to  the  subjects  of  any  State 
in  amity  with  His  Majesty.”  In  view  of  this  provision,  His  Majesty’s  Government 
are  unable  to  agree  with  the  United  States’  Government  in  regarding  the  provisions  of 
sections  1  and  3  as  “constituting  a  warrant  to  the  officers  named  to  interfere  with  and 
violate”  American  rights  under  the  Convention  of  1818.  On  the  contrary,  they  con¬ 
sider  section  7  as,  in  effect,  a  prohibition  of  any  vexatious  interference  with  the  exer¬ 
cise  of  the  Treaty  rights  whether  of  American  or  of  French  fishermen.  As  regards 
section  3,  they  admit  that  the  possession  by  inhabitants  of  the  United  States  of  any 
fish  and  gear  which  they  may  lawfully  take  or  use  in  the  exercise  of  their  rights  under 
the  Convention  of  1818  cannot  properly  be  made  primd  facie  evidence  of  the  commis¬ 
sion  of  an  offense,  and,  bearing  in  mind  the  provisions  of  section  7,  they  cannot  believe 
that  a  Court  of  Law  would  take  a  different  view. 

They  do  not,  however,  contend  that  the  Act  is  as  clear  and  explicit  as,  in  the  cir¬ 
cumstances,  it  is  desirable  that  it  should  be,  and  they  propose  to  confer  with  the  Govern¬ 
ment  of  Newfoundland  with  the  object  of  removing  any  doubts  which  the  Act  in  its 
present  form  may  suggest  as  to  the  power  of  His  Majesty  to  fulfil  his  obligations 
under  the  Convention  of  1818. 

On  the  concluding  part  of  Mr.  Root’s  note  it  is  happily  not  necessary  for  His 
Majesty’s  Government  to  offer  any  remarks,  since  the  fishing  season  has  come  to  an 
end  without  any  attempt  on  the  part  of  British  fishermen  to  interfere  with  the  peace¬ 
ful  exercise  of  the  American  Treaty  right  of  fishery. 
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INSTRUCTION  FROM  MR.  ROOT  TO  MR.  REID,  JUNE  30,  1906 1 

Department  of  State,  Washington,  June  30,  1906 

Sir, — The  memorandum  inclosed  in  the  note  from  Sir  Edward  Grey  to  you  of 
the  2nd  February,  1906,  and  transmitted  by  you  on  the  6th  February,  has  received 
careful  consideration. 

The  letter  which  I  had  the  honor  to  address  to  the  British  Ambassador  in  Wash¬ 
ington  on  the  19th  October  last  stated  with  greater  detail  the  complaint  in  my  letter 
to  him  of  the  12th  October,  1905,  to  the  effect  that  the  local  officers  of  Newfoundland 
had  attempted  to  treat  American  ships  as  such,  without  reference  to  the  rights  of  their 
American  owners  and  officers,  refusing  to  allow  such  ships  sailing  under  register  to 
take  part  in  the  fishing  on  the  Treaty  coast,  although  owned  and  commanded  by 
Americans,  and  limiting  the  exercise  of  the  right  to  fish  to  ships  having  a  fishing  licence. 

In  my  communications  the  Government  of  the  United  States  objected  to  this 
treatment  of  ships  as  such  —  that  is,  as  trading-vessels  or  fishing-vessels,  and  laid 
down  a  series  of  propositions  regarding  the  treatment  due  to  American  vessels  on  the 
Treaty  coast,  based  on  the  view  that  such  treatment  should  depend,  not  upon  the 
character  of  the  ship  as  a  registered  or  licensed  vessel,  but  upon  its  being  American; 
that  is,  owned  and  officered  by  Americans,  and,  therefore,  entitled  to  exercise  the  rights 
assured  by  the  Treaty  of  1818  to  the  inhabitants  of  the  United  States. 

It  is  a  cause  of  gratification  to  the  Government  of  the  United  States  that  the 
prohibitions  interposed  by  the  local  officials  of  Newfoundland  were  promptly  with¬ 
drawn  upon  the  communications  of  the  fact  to  His  Majesty’s  Government,  and  that 
the  Memorandum  now  under  consideration  emphatically  condemns  the  view  upon 
which  the  action  of  the  local  officers  was  based,  even  to  the  extent  of  refusing  assent 
to  the  ordinary  forms  of  expression  which  ascribe  to  ships  the  rights  and  liabilities  of 
owners  and  masters  in  respect  of  them. 

It  is  true  that  the  Memorandum  itself  uses  the  same  form  of  expression  when 
asserting  that  American  ships  have  committed  breaches  of  the  Colonial  Customs 
Law,  and  ascribing  to  them  duties,  obligations,  omissions,  and  purposes  which  the 
Memorandum  describes.  Yet  we  may  agree  that  ships,  strictly  speaking,  can  have 
no  rights  or  duties,  and  that  whenever  the  Memorandum,  or  the  letter  upon  which  it 
comments,  speaks  of  a  ship’s  rights  and  duties,  it  but  uses  a  convenient  and  customary 
form  of  describing  the  owner’s  or  master’s  right  and  duties  in  respect  of  the  ship. 
As  this  is  conceded  to  be  essentially  “a  ship  fishing,”  and  as  neither  in  1818  nor  since 
could  there  be  an  American  ship  not  owned  and  officered  by  Americans,  it  is  probably 
quite  unimportant  which  form  of  expression  is  used. 

I  find  in  the  Memorandum  no  substantial  dissent  from  the  first  proposition  of  my 
note  to  Sir  Mortimer  Durand  of  the  19th  October,  1905,  that  any  American  vessel 
is  entitled  to  go  into  waters  of  the  Treaty  coast  and  take  fish  of  any  kind,  and  that 
she  derives  this  right  from  the  Treaty  and  not  from  any  authority  proceeding  from  the 
Government  of  Newfoundland. 

Nor  do  I  find  any  substantial  dissent  from  the  fourth,  fifth,  and  sixth  propositions, 
which  relate  to  the  method  of  establishing  the  nationality  of  the  vessel  entering  the 
Treaty  waters  for  the  purpose  of  fishing,  unless  it  be  intended,  by  the  comments  on 
those  propositions,  to  assert  that  the  British  Government  is  entitled  to  claim  that, 
when  an  American  goes  with  his  vessel  upon  the  Treaty  coast  for  the  purpose  of  fishing, 
or  with  his  vessel  enters  the  bays  or  harbours  of  the  coast  for  the  purpose  of  shelter  and 

1  Appendix,  U.  S.  Case,  p.  978;  Appendix,  British  Case,  p.  498. 
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of  repairing  damages  therein,  or  of  purchasing  wood,  or  of  obtaining  water,  he  is 
bound  to  furnish  evidence  that  all  the  members  of  his  crew  are  inhabitants  of  the  United 
States.  We  cannot  for  a  moment  admit  the  existence  of  any  such  limitation  upon  our 
Treaty  rights.  The  liberty  assured  to  us  by  the  Treaty  plainly  includes  the  right  to 
use  all  the  means  customary  or  appropriate  for  fishing  upon  the  sea,  not  only  ships 
and  nets  and  boats,  but  crews  to  handle  the  ships  and  the  nets  and  the  boats.  No 
right  to  control  or  limit  the  means  which  Americans  shall  use  in  fishing  can  be  admitted 
unless  it  is  provided  in  the  terms  of  the  Treaty,  and  no  right  to  question  the  nationality 
of  the  crews  employed  is  contained  in  the  terms  of  the  Treaty.  In  1818,  and  ever  since, 
it  has  been  customary  for  the  owners  and  masters  of  fishing-vessels  to  employ  crews 
of  various  nationalities.  During  all  that  period  I  am  not  able  to  discover  that  any 
suggestion  has  ever  been  made  of  a  right  to  scrutinize  the  nationality  of  the  crews 
employed  in  the  vessels  through  which  the  Treaty  right  has  been  exercised. 

The  language  of  the  Treaty  of  1818  was  taken  from  the  Illrd  Article  of  the  Treaty 
of  1783.  The  Treaty  made  at  the  same  time  between  Great  Britain  and  France,  the 
previous  Treaty  of  the  10th  February,  1763,  between  Great  Britain  and  France,  and 
the  Treaty  of  Utrecht  of  the  nth  April,  1713,  in  like  manner  contained  a  general  grant 
to  “  the  subjects  of  France”  to  take  fish  on  the  Treaty  coast.  During  all  that  period 
no  suggestion,  so  far  as  I  can  learn,  was  ever  made  that  Great  Britain  had  a  right  to 
inquire  into  the  nationality  of  the  members  of  the  crew  employed  upon  a  French 
vessel. 

Nearly  two  hundred  years  have  passed  during  which  the  subjects  of  the  French 
King  and  the  inhabitants  of  the  United  States  have  exercised  fishing  rights  under 
these  grants  made  to  them  in  these  general  terms,  and  during  all  that  time  there  has 
been  an  almost  continuous  discussion  in  which  Great  Britain  and  her  Colonies  have 
endeavoured  to  restrict  the  right  to  the  narrowest  possible  limits,  without  a  suggestion 
that  the  crews  of  vessels  enjoying  the  right,  or  whose  owners  were  enjoying  the  right, 
might  not  be  employed  in  the  customary  way  without  regard  to  nationality.  I  can¬ 
not  suppose  that  it  is  now  intended  to  raise  such  a  question. 

I  observe  with  satisfaction  that  the  Memorandum  assents  to  that  part  of  my 
second  proposition  to  the  effect  that  “an  American  vessel  seeking  to  exercise  the 
Treaty  right  is  not  bound  to  obtain  a  license  from  the  Government  of  Newfoundland,” 
and  that  His  Majesty’s  Government  agree  that  “no  law  of  Newfoundland  should  be 
enforced  on  American  fishermen  which  is  inconsistent  with  their  rights  under  the 
Convention.” 

The  views  of  His  Majesty’s  Government,  however,  as  to  what  laws  of  the  Colony 
of  Newfoundland  would  be  inconsistent  with  the  Convention  if  applied  to  American 
fishermen,  differ  radically  from  the  view  entertained  bj'  the  Government  of  the  United 
States.  According  to  the  Memorandum,  the  inhabitants  of  the  United  States  going 
in  their  vessels  upon  the  Treaty  coast  to  exercise  the  Treaty  right  of  fishing  are  bound 
to  enter  and  clear  in  the  Newfoundland  custom-houses,  to  pay  light  dues,  even  the 
dues  from  which  coasting  and  fishing-vessels  owned  and  registered  in  the  Colony  are 
exempt,  to  refrain  altogether  from  fishing  except  at  the  time  and  in  the  manner  pre¬ 
scribed  by  the  Regulations  of  Newfoundland.  The  Colonial  prohibition  of  fishing  on 
Sundays  is  mentioned  by  the  Memorandum  as  one  of  the  Regulations  binding  upon 
the  American  fishermen.  We  are  told  that  His  Majesty’s  Government  “hold  that 
the  only  ground  on  which  the  application  of  any  provisions  of  Colonial  law  to  American 
vessels  engaged  in  the  fishery  can  be  objected  to  is  that  it  unreasonably  interferes 
with  the  American  right  of  fishery.” 
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The  Government  of  the  United  States  fails  to  find  in  the  Treaty  any  grant  of  right 
to  the  makers  of  Colonial  law  to  interfere  at  all,  whether  reasonably  or  unreasonably, 
with  the  exercise  of  the  American  rights  of  fishery,  or  any  right  to  determine  what  would 
be  a  reasonable  interference  with  the  exercise  of  that  American  right  if  there  could  be 
any  interference.  The  argument  upon  which  the  Memorandum  claims  that  the 
Colonial  Government  is  entitled  to  interfere  with  and  limit  the  exercise  of  the  Ameri¬ 
can  right  of  fishery,  in  accordance  with  its  own  ideas  of  what  is  reasonable,  is  based 
first  upon  the  fact  that,  under  the  terms  of  the  Treaty  the  right  of  the  inhabitants  of 
the  United  States  to  fish  upon  the  Treaty  coast  is  possessed  by  them  “in  common 
with  the  subjects  of  His  Britannic  Majesty”;  and,  second,  upon  the  proposition  that 
“the  inhabitants  of  the  United  States  would  not  now  be  entitled  to  fish  in  British 
North  American  waters  but  for  the  fact  that  they  were  entitled  to  do  so  when  they  were 
British  subjects,”  and  that  “American  fishermen  cannot  therefore  rightfully  claim 
any  other  right  to  exercise  the  right  of  fishery  under  the  Treaty  of  1818  than  if  they 
had  never  ceased  to  be  British  subjects.” 

Upon  neither  of  these  grounds  can  the  inferences  of  the  Memorandum  be  sustained. 
The  qualification  that  the  liberty  assured  to  American  fishermen  by  the  Treaty  of 
1818  they  were  to  have  “in  common  with  the  subjects  of  Great  Britain”  merely  nega¬ 
tives  an  exclusive  right.  Under  the  Treaties  of  Utrecht,  of  1763  and  1783,  between 
Great  Britain  and  France,  the  French  had  constantly  maintained  that  they  enjoyed 
an  exclusive  right  of  fishery  on  that  portion  of  the  coast  of  Newfoundland  between 
Cape  St.  John  and  Cape  Raye,  passing  around  by  the  north  of  the  island.  The  British, 
on  the  other  hand,  had  maintained  that  British  subjects  had  a  right  to  fish  along  with 
the  French,  so  long  as  they  did  not  interrupt  them. 

The  dissension  arising  from  these  conflicting  views  had  been  serious  and  annoying, 
and  the  provision  that  the  liberty  of  the  inhabitants  of  the  United  States  to  take 
fish  should  be  in  common  with  the  liberty  of  the  subjects  of  His  Britannic  Majesty 
to  take  fish  was  precisely  appropriate  to  exclude  the  French  construction  and  leave 
no  doubt  that  the  British  construction  of  such  a  general  grant  should  apply  under 
the  new  Treaty.  The  words  used  have  no  greater  or  other  effect.  The  provision 
is  that  the  liberty  to  take  fish  shall  be  held  in  common,  not  that  the  exercise  of  that 
liberty  by  one  people  shall  be  the  limit  of  the  exercise  of  that  liberty  by  the  other. 
It  is  a  matter  of  no  concern  to  the  American  fishermen  whether  the  people  of  New¬ 
foundland  choose  to  exercise  their  right  or  not,  or  to  what  extent  they  choose  to  exer¬ 
cise  it.  The  statutes  of  Great  Britain  and  its  Colonies  limiting  the  exercise  of  the 
British  right  are  mere  voluntary  and  temporary  self-denying  ordinances.  They  may 
be  repealed  to-morrow.  Whether  they  are  repealed,  or  whether  they  stand,  the 
British  right  remains  the  same,  and  the  American  right  remains  the  same.  Neither 
right  can  be  increased  nor  diminished  by  the  determination  of  the  other  nation  that 
it  will  or  will  not  exercise  its  right,  or  that  it  will  exercise  its  right  under  any  particular 
limitations  of  time  or  manner. 

The  proposition  that  “the  inhabitants  of  the  United  States  would  not  now  be 
entitled  to  fish  in  British  North  American  waters  but  for  the  fact  that  they  were 
entitled  to  do  so  when  they  were  British  subjects,”  may  be  accepted  as  a  correct 
statement  of  one  of  the  series  of  facts  which  led  to  the  making  of  the  Treaty  of  1818. 
Were  it  not  for  that  fact  there  would  have  been  no  fisheries  Article  in  the  Treaty  of 
1783,  no  controversy  between  Great  Britain  and  the  United  States  as  to  whether 
that  Article  was  terminated  by  the  war  of  1812,  and  no  settlement  of  that  controversy 
by  the  Treaty  of  1818.  The  Memorandum,  however,  expressly  excludes  the  suppo- 
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sition  that  the  British  Government  now  intends  to  concede  that  the  present  rights 
of  American  fishermen  upon  the  Treaty  coast  are  a  continuance  of  the  right  possessed 
by  the  inhabitants  of  the  American  Colonies  as  British  subjects,  and  declares  that 
this  present  American  right  is  a  new  grant  by  the  Treaty  of  1818.  How  then  can 
it  be  maintained  that  the  limitations  upon  the  former  right  continued  although  the 
right  did  not,  and  are  to  be  regarded  as  imposed  upon  the  new  grant,  although  not 
expressed  in  the  instrument  making  the  grant?  On  the  contrary,  the  failure  to  express 
in  the  terms  of  the  new  Treaty  the  former  limitations,  if  any  there  have  been,  must  be 
deemed  to  evidence  an  intent  not  to  attach  them  to  the  newly  created  right. 

Nor  would  the  acceptance  by  Great  Britain  of  the  American  view  that  the  Treaty 
of  1783  was  in  the  nature  of  a  partition  of  Empire,  that  the  fishing  rights  formerly 
enjoyed  by  the  people  of  the  Colonies  and  described  in  the  instrument  of  partition 
continued  notwithstanding  the  war  of  1812,  and  were  in  part  declared  and  in  part 
abandoned  by  the  Treaty  of  1818,  lead  to  any  different  conclusion.  It  may  be  that 
under  this  view  the  rights  thus  allotted  to  the  Colonies  in  1783  were  subject  to  such 
Regulations  as  Great  Britain  had  already  imposed  upon  their  exercise  before  the  parti¬ 
tion,  but  the  partition  itself  and  the  recognition  of  the  independence  of  the  Colo¬ 
nies  in  the  Treaty  of  partition  was  a  plain  abandonment  by  Great  Britain  of  the 
authority  to  further  regulate  the  rights  of  the  citizens  of  the  new  and  independent 
nation. 

The  Memorandum  says:  “  The  American  fishermen  cannot  rightly  claim  to  exercise 
their  right  of  fishery  under  the  Convention  of  1818  on  a  footing  different  than  if  they 
had  never  ceased  to  be  British  subjects.”  What  then  was  the  meaning  of  independ¬ 
ence  ?  What  was  it  that  continued  the  power  of  the  British  Crown  over  this  particular 
right  of  Americans  formerly  exercised  by  them  as  British  subjects,  although  the  power 
of  the  British  Crown  over  all  other  rights  formerly  exercised  by  them  as  British  subjects 
was  ended  ?  No  answer  to  this  question  is  suggested  by  the  Memorandum. 

In  previous  correspondence  regarding  the  construction  of  the  Treaty  of  1818, 
the  Government  of  Great  Britain  has  asserted,  and  the  Memorandum  under  considera¬ 
tion  perhaps  implies,  a  claim  of  right  to  regulate  the  action  of  American  fishermen 
in  the  Treaty  waters,  upon  the  ground  that  those  waters  are  within  the  territorial 
jurisdiction  of  the  Colony  of  Newfoundland.  This  Government  is  constrained  to 
repeat  emphatically  its  dissent  from  any  such  view.  The  Treaty  of  1818  either  declared 
or  granted  a  perpetual  right  to  the  inhabitants  of  the  United  States  which  is  beyond 
the  sovereign  power  of  England  to  destroy  or  change.  It  is  conceded  that  this  right 
is,  and  forever  must  be,  superior  to  any  inconsistent  exercise  of  sovereignty  within 
that  territory.  The  existence  of  this  right  is  a  qualification  of  British  sovereignty 
within  that  territory.  The  limits  of  the  right  are  not  to  be  tested  by  referring  to 
the  general  jurisdictional  powers  of  Great  Britain  in  that  territory,  but  the  limits 
of  those  powers  are  to  be  tested  by  reference  to  the  right  as  defined  in  the  instrument 
created  or  declaring  it.  The  Earl  of  Derby  in  a  letter  to  the  Governor  of  New¬ 
foundland,  dated  the  12th  June,  1884,  said:  “The  peculiar  fisheries  rights  granted  by 
Treaties  to  the  French  in  Newfoundland  invest  those  waters  during  the  months  of 
the  year  when  fishing  is  carried  on  in  them,  both  by  English  and  French  fishermen, 
with  a  character  somewhat  analogous  to  that  of  a  common  sea  for  the  purpose  of 
fishery.”  And  the  same  observation  is  applicable  to  the  situation  created  by  the 
existence  of  American  fishing  rights  under  the  Treaty  of  1818.  An  appeal  to  the 
general  jurisdiction  of  Great  Britain  over  the  territory  is,  therefore,  a  complete  begging 
of  the  question,  which  always  must  be,  not  whether  the  jurisdiction  of  the  Colony 
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authorizes  a  law  limiting  the  exercise  of  the  Treaty  right,  but  whether  the  terms  of 
the  grant  authorize  it. 

The  distinguished  writer  just  quoted  observes  in  the  same  letter:  — 

“The  Government  of  France  each  year  during  the  fishing  season  employs  ships 
of  war  to  superintend  the  fishery  exercised  by  their  countrymen,  and,  in  consequence 
of  the  divergent  views  entertained  by  the  two  Governments  respectively  as  to  the 
interpretation  to  be  placed  upon  the  Treaties,  questions  of  jurisdiction  which  might 
at  any  moment  have  become  serious  have  repeatedly  arisen.” 

The  practice  thus  described,  and  which  continued  certainly  until  as  late  as  the 
modification  of  the  French  fishing  rights  in  the  year  1904,  might  well  have  been  fol¬ 
lowed  by  the  United  States,  and  probably  would  have  been,  were  it  not  that  the  desire 
to  avoid  such  questions  of  jurisdiction  as  were  frequently  arising  between  the  French 
and  the  English  has  made  this  Government  unwilling  to  have  recourse  to  such  a  prac¬ 
tice  so  long  as  the  rights  of  its  fishermen  can  be  protected  in  any  other  way. 

The  Government  of  the  United  States  regrets  to  find  that  His  Majesty’s  Govern¬ 
ment  has  now  taken  a  much  more  extreme  position  than  that  taken  in  the  last  active 
correspondence  upon  the  same  question  arising  under  the  provisions  of  the  Treaty 
of  Washington.  In  his  letter  of  the  3rd  April,  1880,  to  the  American  Minister  in 
London,  Lord  Salisbury  said: — - 

“In  my  note  to  Mr.  Welsh  of  the  7th  November,  1878,  I  stated  that  ‘British 
sovereignty  as  regards  these  waters,  is  limited  in  scope  by  the  engagements  of  the 
Treaty  of  Washington,  which  cannot  be  modified  or  affected  by  any  municipal  legisla¬ 
tion,’  and  Her  Majesty’s  Government  fully  admit  that  United  States’  fishermen 
have  the  right  of  participation  on  the  Newfoundland  inshore  fisheries,  in  common 
with  British  subjects,  as  specified  in  Article  XVIII  of  that  Treaty.  But  it  cannot 
be  claimed,  consistently  with  this  right  of  participation  in  common  with  the  British 
fishermen,  that  the  United  States’  fishermen  have  any  other,  and  still  less  that  they 
have  any  greater,  rights  than  the  British  fishermen  had  at  the  date  of  the  Treaty. 

“If,  then,  at  the  date  of  the  signature  of  the  Treaty  of  Washington  certain  restraints 
were,  by  the  municipal  law,  imposed  upon  the  British  fishermen,  the  United  States’ 
fishermen  were,  by  the  express  terms  of  the  Treaty,  equally  subjected  to  those  restraints 
and  the  obligation  to  observe  in  common  with  the  British  the  then  existing  local  laws 
and  regulations,  which  is  implied  by  the  words  ‘in  common,’  attached  to  the  United 
States’  citizens  as  soon  as  they  claimed  the  benefit  of  the  Treaty.” 

Under  the  view  thus  forcibly  expressed,  the  British  Government  would  be  con¬ 
sistent  in  claiming  that  all  regulations  and  limitations  upon  the  exercise  of  the  right  of 
fishing  upon  the  Newfoundland  coast,  which  were  in  existence  at  the  time  when  the 
Treaty  of  1818  was  made,  are  now  binding  upon  American  fishermen. 

Farther  than  this,  His  Majesty’s  Government  cannot  consistently  go,  and,  farther 
than  this,  the  Government  of  the  United  States  cannot  go. 

For  the  claim  now  asserted  that  the  Colony  of  Newfoundland  is  entitled  at  will 
to  regulate  the  exercise  of  the  American  Treaty  right  is  equivalent  to  a  claim  of  power 
to  completely  destroy  that  right.  This  Government  is  far  from  desiring  that  the 
Newfoundland  fisheries  shall  go  unregulated.  It  is  willing  and  ready  now,  as  it  has 
always  been,  to  join  with  the  Government  of  Great  Britain  in  agreeing  upon  all  reason¬ 
able  and  suitable  regulations  for  the  due  control  of  the  fishermen  of  both  countries 
in  the  exercise  of  their  rights,  but  this  Government  cannot  permit  the  exercise  of  these 
rights  to  be  subject  to  the  will  of  the  Colony  of  Newfoundland.  The  Government 
of  the  United  States  cannot  recognize  the  authority  of  Great  Britain  or  of  its  Colony 
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to  determine  whether  American  citizens  shall  fish  on  Sunday.  The  Government  of 
Newfoundland  cannot  be  permitted  to  make  entry  and  clearance  at  a  Newfoundland 
custom-house  and  the  payment  of  a  tax  for  the  support  of  Newfoundland  lighthouses 
conditions  to  the  exercise  of  the  American  right  of  fishing.  If  it  be  shown  that  these 
things  are  reasonable  the  Government  of  the  United  States  will  agree  to  them,  but  it 
cannot  submit  to  have  them  imposed  upon  it  without  its  consent.  This  position  is 
not  a  matter  of  theory.  It  is  of  vital  and  present  importance,  for  the  plain  object  of 
recent  legislation  of  the  Colony  of  Newfoundland  has  been  practically  to  destroy  the 
value  of  American  rights  under  the  Treaty  of  1818.  Those  rights  are  exercised  in 
competition  with  the  fishermen  and  merchants  of  Newfoundland.  The  situation  of 
the  Newfoundland  fishermen  residing  upon  the  shore  and  making  the  shore  their  base 
of  operations,  and  of  the  American  fishermen  coming  long  distances  with  expensive 
outfits,  devoting  long  periods  to  the  voyage  to  the  fishing  grounds  and  back  to  the 
market,  obliged  to  fish  rapidly  in  order  to  make  up  for  that  loss  of  time,  and  making 
ships  their  base  of  operations,  are  so  different  that  it  is  easy  to  frame  regulations  which 
will  offer  slight  inconvenience  to  the  dwellers  on  shore  and  be  practically  prohibitory 
to  the  fishermen  from  the  coasts  of  Maine  and  Massachusetts;  and,  if  the  grant  of  this 
competitive  right  is  to  be  subject  to  such  laws  as  our  competitors  choose  to  make,  it 
is  a  worthless  right.  The  Premier  of  Newfoundland  in  his  speech  in  the  Newfound¬ 
land  Parliament,  delivered  on  the  12th  April,  1905,  in  support  of  the  Foreign  Fishing 
Bill,  made  the  following  declaration:  — - 

“This  Bill  is  framed  specially  to  prevent  the  American  fishermen  from  coming 
into  the  bays,  harbours,  and  creeks  of  the  coast  of  Newfoundland  for  the  purpose  of 
obtaining  herring,  caplin,  and  squid  for  fishing  purposes.” 

And  this  further  declaration: — - 

“This  communication  is  important  evidence  as  to  the  value  of  the  position  we 
occupy  as  mistress  of  the  northern  seas  so  far  as  the  fisheries  are  concerned.  Herein 
was  evidence  that  it  is  within  the  power  of  the  Legislature  of  this  Colony  to  make  or 
mar  our  competitors  to  the  North  Atlantic  fisheries.  Here  wTas  evidence  that  by 
refusing  or  restricting  the  necessary  bait  supply,  we  can  bring  our  foreign  competitors 
to  realize  their  dependency  upon  us.  One  of  the  objects  of  this  legislation  is  to  bring 
the  fishing  interests  of  Gloucester  and  New  England  to  a  realization  of  their  inde¬ 
pendence  upon  the  bait  supplies  of  this  Colony.  No  measure  could  have  been  devised 
having  more  clearly  for  its  object  the  conserving,  safeguarding,  and  protecting  of  the 
interests  of  those  concerned  in  the  fisheries  of  the  Colony.” 

It  will  be  observed  that  there  is  here  the  very  frankest  possible  disavowal  of  any 
intention  to  so  regulate  the  fisheries  as  to  be  fair  to  the  American  fishermen.  The 
purpose  is,  under  cover  of  the  exercise  of  the  power  of  regulation,  to  exclude  the  Ameri¬ 
can  fishermen.  The  Government  of  the  United  States  surely  cannot  be  expected 
to  see  with  complacency  the  rights  of  its  citizens  subjected  to  this  kind  of  regulation. 

The  Government  of  the  United  States  finds  assurance  of  the  desire  of  His  Majesty’s 
Government  to  give  reasonable  and  friendly  treatment  to  American  fishing  rights  on 
the  Newfoundland  coast  in  the  statement  of  the  Memorandum  that  the  Newfound¬ 
land  Foreign  Fishing-Vessels  Act  is  not  as  clear  and  explicit  as,  in  the  circumstances, 
it  is  desirable  that  it  should  be,  and  in  the  expressed  purpose  of  His  Majesty’s  Govern¬ 
ment  to  confer  with  the  Government  of  Newfoundland  with  the  object  of  removing 
any  doubts  which  the  Act,  in  its  present  form,  may  suggest  as  to  the  powder  of  His 
Majesty  to  fulfill  his  obligation  under  the  Convention  of  1818.  It  is  hoped  that,  upon 
this  Conference,  His  Majesty’s  Government  will  have  come  to  the  conclusion,  not 
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merely  that  the  seventh  section  of  the  Act,  which  seeks  to  preserve  “the  rights  and 
privileges  granted  by  Treaty  to  the  subjects  of  any  States  in  amity  with  His  Majesty,” 
amounts  to  a  prohibition  of  any  “vexatious  interference”  with  the  exercise  of  the 
Treaty  rights  of  American  fishermen,  but  that  this  clause  ought  to  receive  the  effect 
of  entirely  excluding  American  vessels  from  the  operation  of  the  first  and  third  clauses 
of  the  Act  relating  to  searches  and  seizures  and  prima  facie  evidence.  Such  a  con¬ 
struction  by  His  Majesty’s  Government  would  wholly  meet  the  difficulty  pointed 
out  in  my  letter  of  the  19th  October,  as  arising  under  the  first  and  third  sections  of 
the  Act.  A  mere  limitation,  however,  to  interference  which  is  not  “vexatious,” 
leaving  the  question  as  to  what  is  “vexatious  interference”  to  be  determined  by  the 
local  officers  of  Newfoundland,  would  be  very  far  from  meeting  the  difficulty. 

You  will  inform  His  Majesty’s  Government  of  these  views,  and  ask  for  such  action 
as  shall  prevent  any  interference  upon  any  ground  by  the  officers  of  the  Newfoundland 
Government  with  American  fishermen  when  they  go  to  exercise  their  Treaty  rights 
upon  the  Newfoundland  coast  during  the  approaching  fishing  season. 

I  am,  etc. 

(Signed)  Elihu  Root 

NOTE  FROM  SIR  EDWARD  GREY  TO  MR.  REID,  JUNE  20,  1907 1 

Foreign  Office,  June  20,  1907 

Sir,  —  On  the  20th  of  July  last,  Your  Excellency  communicated  to  me  a  letter 
addressed  to  you  by  Mr.  Root  in  which  he  gave  reasons  which  prevented  his  agree¬ 
ment  with  the  views  of  His  Majesty’s  Government  as  to  the  rights  of  American  fishing 
vessels  in  the  waters  of  Newfoundland  under  the  Convention  of  1818. 

No  reply  was  returned  at  the  time  to  the  arguments  contained  in  this  letter,  as 
the  divergence  of  views  between  the  two  Governments  made  it  hopeless  to  expect  an 
immediate  and  definitive  settlement  of  the  various  questions  at  issue  and  it  was  essen¬ 
tial  to  arrive  at  some  arrangement  immediately  which  would  secure  the  peaceable  and 
orderly  conduct  of  the  impending  fishery  season. 

Upon  the  conclusion  of  the  Modus  Vivendi  His  Majesty’s  Government  further 
deferred  any  additional  observations  on  the  questions  at  issue  until  the  arrival  in  this 
country  of  the  Premier  of  Newfoundland  to  attend  the  Imperial  Conference. 

They  have  now  had  the  advantage  of  a  full  discussion  with  Sir  R.  Bond,  and  although 
His  Majesty’s  Government  are  unable  to  modify  the  views  to  which  they  have  on 
various  occasions  given  expression,  of  the  proper  interpretation  of  the  Convention 
of  1818  in  its  bearing  on  the  rights  of  American  fishermen,  they  are  not  without  hope, 
having  regard  to  the  willingness  of  the  United  States  Government  from  a  practical 
point  of  view  to  discuss  reasonable  and  suitable  regulations  for  the  due  control  of  the 
fishermen  of  both  countries,  that  an  arrangement  may  be  arrived  at  which  will  be 
satisfactory  to  both  countries. 

I  desire  at  the  outset  to  place  on  record  my  appreciation  of  the  moderation  and 
fairness  with  which  Mr.  Root  has  stated  the  American  side  of  the  question  and  I 
shall  in  my  turn  endeavour  to  avoid  anything  of  a  nature  to  embitter  this  long-standing 
controversy. 

It  will  be  convenient  to  recapitulate  the  main  grounds  of  divergence  between 
the  two  Governments  on  the  question  of  principle. 

His  Majesty’s  Government,  on  the  one  hand,  claim  that  the  Treaty  gave  no  fishing 
rights  to  American  vessels  as  such,  but  only  to  inhabitants  of  the  United  States  and 
1  Appendix,  British  Case,  p.  507;  Appendix,  U.  S.  Case,  p.  1003. 
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that  the  latter  are  bound  to  conform  to  such  Newfoundland  laws  and  regulations  as 
are  reasonable  and  not  inconsistent  with  the  exercise  of  their  Treaty  rights.  The 
United  States  Government,  on  the  other  hand,  assert  that  American  rights  may  be 
exercised  irrespectively  of  any  laws  or  regulations  which  the  Newfoundland  Govern¬ 
ment  may  impose,  and  agree  that  as  ships  strictly  speaking  can  have  no  rights  or 
duties,  whenever  the  term  is  used,  it  is  but  a  convenient  or  customary  form  of  describ¬ 
ing  the  owners’  or  masters’  rights.  As  the  Newfoundland  fishery,  however,  is  essen¬ 
tially  a  ship  fishery,  they  consider  that  it  is  probably  quite  unimportant  which  form 
of  expression  is  used. 

By  way  of  qualification  Mr.  Root  goes  on  to  say  that  if  it  is  intended  to  assert  that 
the  British  Government  is  entitled  to  claim  that,  when  an  American  goes  with  his 
vessel  upon  the  Treaty  Coast  for  the  purpose  of  fishing,  or  with  his  vessel  enters  the 
bays  or  harbours  of  the  coast  for  the  purpose  of  obtaining  shelter,  and  of  repairing 
damages  therein,  or  of  purchasing  wood,  or  of  obtaining  water,  he  is  bound  to  furnish 
evidence  that  all  the  members  of  the  crew  are  inhabitants  of  the  United  States,  he 
is  obliged  entirely  to  dissent  from  any  such  proposition. 

The  views  of  His  Majesty’s  Government  are  quite  clear  upon  this  point.  The 
Convention  of  1818  laid  down  that  the  inhabitants  of  the  United  States  should  have  for- 
'ever  in  common  with  the  subjects  of  His  Britannic  Majesty  the  liberty  to  take  fish 
of  every  kind  on  the  coasts  of  Newfoundland  within  the  limits  which  it  proceeds 
to  define. 

This  right  is  not  given  to  American  vessels,  and  the  distinction  is  an  important 
one  from  the  point  of  view  of  His  Majesty’s  Government,  as  it  is  upon  the  actual 
words  of  the  Convention  that  they  base  their  claim  to  deny  any  right  under  the  Treaty 
to  American  masters  to  employ  other  than  American  fishermen  for  the  taking  of 
fish  in  Newfoundland  Treaty  waters. 

Mr.  Root’s  language,  however,  appears  to  imply  that  the  condition  which  His 
Majesty’s  Government  seek  to  impose  on  the  right  of  fishing  is  a  condition  upon  the 
entry  of  an  American  vessel  into  the  Treaty  waters  for  the  purpose  of  fishing.  This 
is  not  the  case.  His  Majesty’s  Government  do  not  contend  that  every  person  on 
board  an  American  vessel  fishing  in  the  Treaty  waters  must  be  an  inhabitant  of  the 
United  States,  but  merely  that  no  such  person  is  entitled  to  take  fish  unless  he  is  £4.11 
inhabitant  of  the  United  States.  This  appears  to  meet  Mr.  Root’s  argument  that 
the  contention  of  His  Majesty’s  Government  involves  as  a  corollary  that  no  American 
vessel  would  be  entitled  to  enter  the  waters  of  British  North  America  (in  which  inhab¬ 
itants  of  the  United  States  are  debarred  from  fishing  by  the  Convention  of  1818) 
for  any  of  the  four  specified  purposes,  unless  all  the  members  of  the  crew  are  inhab¬ 
itants  of  the  United  States. 

Whatever  may  be  the  correct  interpretation  of  the  Treaty  as  to  the  employment 
of  foreigners  generally  on  board  American  vesse's,  His  Majesty’s  Government  do  not 
suppose  that  the  United  States  Government  lay  claim  to  withdraw  Newfoundlanders 
from  the  jurisdiction  of  their  own  Government  so  as  to  entitle  them  to  fish  in  the  em¬ 
ployment  of  Americans  in  violation  of  Newfoundland  laws.  The  United  States  Gov¬ 
ernment  do  not,  His  Majesty’s  Government  understand,  put  their  claim  higher  than 
that  of  a  “common”  fishery,  and  such  an  arrangement  cannot  override  the  power 
of  the  Colonial  Legislature  to  enact  laws  binding  on  the  inhabitants  of  the  Colony. 

It  can  hardly  be  contended  that  His  Majesty’s  Government  have  lost  their  juris¬ 
diction  not  only  over  American  fishermen  fishing  in  territorial  waters  of  Newfound¬ 
land,  but  also  over  the  iiritish  subjects  working  with  them. 


CORRESPONDENCE 


461 


It  may  be  as  well  to  mention  incidentally  in  regard  to  Mr.  Root’s  contention  that 
no  claim  to  place  any  such  restriction  on  the  French  right  of  fishery  was  ever  put 
forward  by  Great  Britain;  that  there  was  never  any  occasion  to  advance  it,  for  the 
reason  that  foreigners  other  than  Frenchmen  were  never  employed  by  French  fishing 
vessels. 

The  main  question  at  issue  is,  however,  that  of  the  application  of  the  Newfound¬ 
land  regulations  to  American  fishermen.  In  this  connection  the  United  States  Govern¬ 
ment  admit  the  justice  of  the  view  that  all  regulations  and  limitations  upon  the  exer¬ 
cise  of  the  right  of  fishing  upon  the  Newfoundland  Coast,  which  were  in  existence  at 
the  time  of  the  Convention  of  1818,  would  now  be  binding  upon  American  fishermen. 
Although  Mr.  Root  considers  that  to  be  the  extreme  view  which  His  Majesty’s  Govern¬ 
ment  could  logically  assert,  and  states  that  it  is  the  utmost  to  which  the  United 
States  Government  could  agree,  His  Majesty’s  Government  feel  that  they  cannot 
admit  any  such  contention,  as  it  would  involve  a  complete  departure  from  the  position 
which  they  have  always  been  advised  to  adopt  as  to  the  real  intention  and  scope 
of  the  treaties  upon  which  the  American  fishing  rights  depend.  On  this  vital  point 
of  principle  there  does  not  seem  to  be  any  immediate  prospect  of  agreement  with  United 
States  views,  and  it  would,  therefore,  seem  better  to  endeavour  to  find  some  temporary 
solution  of  the  difficulty  as  to  the  regulations  under  which  the  Americans  are  to  fish. 

His  Majesty’s  Government  note  with  satisfaction  Mr.  Root’s  statement  that  the 
American  Government  are  far  from  desiring  that  the  fishery  should  go  unregulated, 
and  believing  as  they  do  that  the  Newfoundland  regulations  have  been  framed  with 
the  intention  of  preserving  and  maintaining  the  fishery  in  the  most  efficient  and  pro¬ 
ductive  condition,  and  for  the  prevention  of  practices  that  must  be  detrimental  to 
the  common  interests  they  propose  to  communicate  a  copy  of  all  the  regulations 
that  are  now  in  force,  and  if  there  is  anything  in  these  regulations  which  the  United 
States  Government  feel  to  bear  hardly  upon  the  American  fishermen,  His  Majesty’s 
Government  will  gladly  pay  the  utmost  consideration  to  any  American  representations 
on  the  subject  with  a  view  to  the  amendment  of  the  regulations  in  the  sense  desired, 
provided  that  such  be  consistent,  with  the  due  preservation  of  the  fishery. 

Pending  this  examination  of  the  regulations,  His  Majesty’s  Government  would 
propose  the  following  arrangements  as  to  the  provisions  in  the  Newfoundland  enact¬ 
ments  that  have  been  most  discussed. 

These  are  the  obligation  to  report  at  a  Custom  House  and  to  pay  light  dues,  and 
the  prohibition  to  use  purse  seines,  and  to  fish  on  Sundays.  Other  regulations,  such 
as  the  prohibition  to  throw  ballast  or  rubbish  into  the  water  frequented  by  herring, 
and  to  throw  overboard  on  the  fishing  ground  fish  offal,  heads  and  bones,  have  occa¬ 
sionally  come  in  question,  but  are  clearly  reasonable,  and  are  not,  it  is  believed,  objected 
to  by  the  United  States  Government.  Fishing  at  night  is  another  question  which 
has  been  discussed,  although  it  is  not  forbidden  by  the  regulations.  His  Majesty’s 
Government  understand  that  by  tacit  consent  among  the  fishermen  themselves  fishing 
is  not  pursued  at  night,  and  with  this  arrangement  there  seems  no  reason  to  interfere. 

With  regard  to  the  entry  and  clearance  of  American  vessels  at  Newfoundland  ports, 
I  would  remind  your  Excellency  that  the  American  vessels  engaged  in  the  winter 
fishery  in  the  Bay  of  Islands  must  pass  in  close  proximity  to  several  Custom  Houses, 
and  that  it  cannot  be  said  that  the  obligation  to  report  and  dear  unduly  interferes 
with  the  operations  of  the  vessels.  On  this  point,  however,  His  Majesty’s  Govern¬ 
ment  would,  in  order  to  secure  an  arrangement  for  the  next  fishing  season,  be  prepared 
to  defer  discussion  of  the  question  of  right;  but  they  wo u I’d  urge,  on  the  other  hand. 
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that  it  would  be  most  advisable  that  American  vessels  should  comply  with  the  regula¬ 
tion  on  the  ground  that  unless  the  vessels  enter  at  the  Custom  Houses,  the  British 
authorities  have  no  cognizance  that  they  are  in  Newfoundland  waters,  and  that,  as 
His  Majesty’s  Government  are  responsible  for  keeping  the  peace,  it  is  important  that 
they  should  know  exactly  what  American  vessels  are  on  the  fishing  grounds.  More¬ 
over,  the  provision  in  question  is  clearly  necessary  for  the  prevention  of  smuggling, 
and  unless  American  vessels  have  made  proper  entry  at  a  Custom  House,  there  is 
no  means,  short  of  searching  the  vessels,  of  ascertaining  whether  they  are  really  fishing 
vessels,  and  not  smugglers. 

The  next  point  in  dispute  is  the  prohibition  of  purse  seines.  His  Majesty’s  Govern¬ 
ment  have  the  independent  testimony  of  British  naval  officers  who  have  been  employed 
on  the  Treaty  Coast,  as  to  the  destructive  results  of  their  use;  and  they  would,  there¬ 
fore,  point  out  that  there  is  complete  justification  for  the  Colonial  regulation. 

I  would,  moreover,  remind  Your  Excellency  that  the  regulation  is  in  force  in  all 
the  waters  of  the  Colony  of  Newfoundland  and  of  the  Dominion  of  Canada,  and  applies 
equally  to  all  fishermen  whether  they  be  Newfoundlanders  or  not.  His  Majesty’s 
Government,  therefore,  feel  that  they  cannot  interfere  with  the  enforcement  of  the 
regulation  which  prohibits  purse  seines  in  the  waters  of  Newfoundland.  They  would 
also  point  out  that  fishing  on  Sundays  is  always  liable  to  lead  to  regrettable  breaches 
of  the  peace,  and  they  would  propose  that  the  American  fishermen  should  agree  to 
abstain  from  this  practice. 

Finally,  His  Majesty’s  Government  feel  that  the  payment  of  light  dues  by  an  Ameri¬ 
can  vessel  entering  a  port  of  the  Colony  clearly  does  not  involve  an  unreasonable  inter¬ 
ference  with  the  exercise  of  the  treaty  rights  of  the  American  fishermen  on  board. 
These  dues  are  payable  by  all  vessels  of  whatever  description  and  nationality,  other 
than  coasting  and  fishing  vessels  owned  and  registered  in  the  Colony.  As,  however, 
vessels  of  the  latter  class  are  under  certain  conditions  exempt  either  wholly  or  in  part 
from  payment,  His  Majesty’s  Government  consider  that  it  would  be  unfair  to  intro¬ 
duce  any  discrimination  against  American  vessels  in  this  respect,  and  it  is  proposed 
that  the  demand  for  light  dues  should  be  waived  under  the  same  conditions  as  in  the 
case  of  the  Newfoundland  vessels. 

I  venture  to  express  the  hope  that  the  temporary  arrangement  outlined  above  will 
be  agreed  to  by  the  United  States  Government. 

I  have,  etc. 

E.  Grey 

His  Excellency  the  Honorable  Whitelaw  Reid, 
etc.,  etc.,  etc. 


NOTE  FROM  MR.  REID  TO  SIR  EDWARD  GREY,  JULY  12,  1907 1 

American  Embassy,  London,  July  12,  1907 
Sir, —  Referring  to  your  letter  of  June  20th,  in  relation  to  the  Newfoundland 
Fisheries,  I  beg  to  say  that  while  its  propositions  seemed  so  much  in  conflict  with  our 
views  on  the  subject  that  my  previous  instructions  would  have  enabled  me  to  make 
an  immediate  reply,  I  hastened  to  lay  them  before  my  Government. 

Before  communicating  the  result  I  desire  to  acknowledge  and  reciprocate  to  the 
full  the  kindly  expressions  you  have  been  good  enough  to  use  as  to  the  moderation 

1  Appendix,  U.  S.  Case,  p.  1007;  Appendix,  British  Case,  p.  509. 
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and  fairness  with  which  Mr.  Root  has  stated  the  American  side  of  the  case.  We  have 
had  the  same  appreciation  of  your  conduct  of  the  discussion,  and  we  share  your  wish 
to  bring  the  long-standing  controversy  on  the  subject  to  a  satisfactory  conclusion 
without  having  added  anything  tending  in  the  slightest  degree  to  embitter  it. 

But  with  the  utmost  desire  to  find  in  your  last  letter  some  practical  basis  for  an 
agreement,  we  are  unable  to  perceive  it.  Acquiescence  in  your  present  proposals 
would  seem  to  us  equivalent  to  yielding  all  the  vital  questions  in  dispute,  and  abandon¬ 
ing  our  fishing  rights  on  the  coast  of  Newfoundland  under  the  Treaty  of  1818. 

Without  dwelling  on  minor  points,  on  which  we  would  certainly  make  every  effort 
to  meet  your  views,  I  may  briefly  say  that  in  our  opinion,  sustained  by  the  observa¬ 
tions  of  those  best  qualified  to  judge,  the  surrender  of  the  right  to  hire  local  fishermen, 
who  eagerly  seek  to  have  us  employ  them,  and  the  surrender  at  the  same  time  of  the 
use  of  purse  seines  and  of  fishing  on  Sunday  would,  under  existing  circumstances, 
render  the  Treaty  stipulation  worthless  to  us. 

My  Government  holds  this  opinion  so  strongly  that  the  task  of  reconciling  it  with 
the  positions  maintained  in  your  letter  of  June  20th  seems  hopeless. 

In  this  conviction  my  Government  authorizes  me,  and  I  now  have  the  honour, 
to  propose  a  reference  of  the  pending  questions  under  the  Treaty  of  1818  to  arbitra¬ 
tion  before  the  Hague  Tribunal. 

We  have  the  greater  reason  to  hope  that  this  solution  may  be  agreeable  to  you 
since  your  Ambassador  to  the  United  States  recently  suggested  some  form  of  arbitra¬ 
tion,  with  a  temporary  modus  vivendi  pending  the  decision,  as  the  best  way  of  reach¬ 
ing  a  settlement.  We  hope  also  that  the  reference  of  such  a  long-standing  question 
between  two  such  nations  at  such  a  time  to  the  Hague  Tribunal  might  prove  an  im¬ 
portant  step  in  promoting  the  spread  of  this  peaceful  and  friendly  method  of  adjust¬ 
ing  differences  among  all  civilized  countries  of  the  world. 

If  this  proposition  should  be  agreeable  to  you  we  should  trust  that  the  conclusion 
might  be  reached  in  so  short  a  period  that  the  continuation  in  force  meantime  of  the 
modus  vivendi  I  had  the  honor  of  arranging  with  you  last  year  could  work  no  real 
hardship  to  any  British  or  Colonial  interests.  In  its  practical  operation  last  year  it 
resulted  in  voluntary  arrangements  by  which  our  fishermen  gave  up  purse  seines. 
They  did,  however,  employ  Newfoundland  fishermen.  We  do  not  think  the  con¬ 
tinued  employment  of  men  so  eager  for  the  work,  and  the  consequent  influx  of  their 
wages  into  the  Colony  could,  for  the  short  time  involved,  work  the  Colony  any  harm. 
But  if  for  any  reason  you  should  find  it  unsuitable  or  inconvenient  to  renew  for  so 
short  a  time  this  feature  of  the  modus  vivendi,  we  should  be  compelled  to  insist  on  the 
use  of  purse  seines  for  the  reason  already  stated.  To  give  that  up  too  we  should  con¬ 
sider  under  existing  circumstances  as  giving  up  altogether  our  Treaty  rights  of  fishing 
on  that  coast. 

Hoping  that  in  these  proposals  we  have  made  an  offer  not  only  indicating  our 
earnest  desire  to  reach  a  mutually  satisfactory  arrangement,  but  an  honourable  and 
agreeable  means  of  doing  so, 

I  have,  etc. 

Whitelaw  Reid 

Sir  Edward  Grey,  Bart. 
etc.,  etc.,  etc. 
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BRITISH  STATUTE  28  GEO.  Ill,  CAP.  35,  1788 1 

An  Act  to  enable  His  Majesty  to  make  such  Regulations  as  may  be  necessary  to 
prevent  the  inconvenience  which  might  arise  from  the  competition  of  His  Majesty’s 
subjects  and  those  of  the  Most  Christian  King,  in  carrying  on  the  Fishery  on  the 
Coasts  of  the  Island  of  Newfoundland. 

“Whereas,  by  the  thirteenth  article  of  the  treaty  concluded  at  Utrecht  on  the 
fourth  day  of  A  pril,  new  style,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  thirteen,  between  Her  late  Majesty  Queen  Anne  and  the  Most  Christian  King 
Louis  the  Fourteenth,  it  was,  among  other  things,  agreed,  that  the  island  called  New¬ 
foundland,  with  the  adjacent  islands,  should,  from  that  time  forward,  belong  of  right 
wholly  to  Britain;  and  to  that  end  the  town  and  fortress  of  Placentia,  and  whatever 
other  places  in  the  said  island  were  in  the  possession  of  the  French,  should  be  yielded 
and  given  up,  within  seven  months  from  the  exchange  of  the  ratification  of  that  treaty, 
or  sooner  if  possible,  by  the  Most  Christian  King,  to  those  who  had  a  commission 
from  the  Queen  of  Great  Britain  for  that  purpose;  nor  should  the  Most  Christian 
King,  his  heirs  or  successors,  or  any  of  their  subjects,  at  any  time  thereafter,  lay 
claim  to  any  right  to  the  said  island  and  islands,  or  to  any  part  of  them;  moreover, 
it  should  not  be  lawful  for  the  subjects  of  France  to  fortify  any  place  in  the  said  Island 
of  Newfoundland,  or  to  erect  any  buildings  there,  besides  stages  made  of  boards,  and 
huts  necessary  and  useful  for  drying  of  fish,  or  to  resort  to  the  said  island  beyond  the 
time  necessary  for  fishing  and  drying  fish:  that  it  should  be  allowed  to  the  subjects 
of  France  to  catch  fish,  and  to  dry  them  on  land,  on  that  part  only,  and  in  none  other 
besides  that  part  of  the  Island  of  Newfoundland,  which  stretches  from  the  place  called 
Cape  Bonavista,  to  the  northern  point  of  the  said  island,  and  from  thence  running 
down  by  the  western  side,  and  reaches  as  far  as  the  place  called  Cape  Riche:  And 
whereas,  by  the  fifth  article  of  the  treaty  of  peace,  concluded  at  Paris  on  the  tenth 
day  of  February  one  thousand  seven  hundred  and  sixty-three,  between  His  Majesty 
and  the  late  Most  Christian  King  Louis  the  Fifteenth,  and  His  Most  Catholic  Majesty, 
it  was,  among  other  things,  agreed,  that  the  subjects  of  France  should  have  the  liberty 
of  fishing  and  drying  on  a  part  of  the  coast  of  the  Island  of  Newfoundland,  such  as  is 
specified  in  the  thirteenth  article  of  the  treaty  of  Utrecht,  which  article  is  confirmed 
and  renewed  by  the  present  treaty:  And  whereas,  by  the  fifth  article  of  the  definitive 
treaty  of  peace,  concluded  at  Versailles,  between  His  Majesty  and  the  Most  Chris¬ 
tian  King,  on  the  third  day  of  September  one  thousand  seven  hundred  and  eighty- 
three,  it  was,  among  other  things,  agreed,  that  His  Majesty,  the  King  of  Great  Britain, 
should  be  maintained  in  his  right  to  the  Island  of  Newfoundland,  and  to  the  adjacent 
islands,  as  the  whole  were  assured  to  him  by  the  thirteenth  article  of  the  treaty  of 
Utrecht,  excepting  the  Islands  of  Saint  Pierre  and  Miquelon ,  which  were  ceded  in  full 
right,  by  the  said  treaty  of  the  third  day  of  September  one  thousand  seven  hundred 
and  eighty-three,  to  His  Most  Christian  Majesty;  and  that  His  Majesty,  the  Most 
Christian  King,  in  order  to  prevent  the  quarrels  which  had  before  then  arisen  between 
the  two  nations  of  England  and  France,  consented  to  remove  the  right  of  fishing  which 

1  Appendix,  British  Case,  p.  561. 
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belonged  to  him  in  virtue  of  the  aforesaid  article  of  the  treaty  of  Utrecht ,  from  Cape 
Bonavisla  to  Cape  Saint  John,  situated  on  the  eastern  coast  of  Newfoundland,  in  fifty 
degrees  north  latitude,  and  His  Majesty  the  King  of  Great  Britain  consented,  on  his 
part,  that  the  fishery  assigned  to  the  subjects  of  His  Most  Christian  Majesty,  begin¬ 
ning  at  the  said  Cape  Saint  John,  passing  to  the  north,  and  descending  by  the  western 
coast  of  the  Island  of  Newfoundland,  should  extend  to  the  place  called  Cape  Rage, 
situate  in  forty-seven  degrees  and  fifty  minutes  latitude:  the  French  fishermen  should 
enjoy  the  fishery  which  was  assigned  to  them  by  the  said  article,  as  they  had  the 
right  to  enjoy  that  which  was  assigned  to  them  by  the  treaty  of  Utrecht :  And  whereas, 
by  a  declaration  delivered  by  His  Majesty’s  Ambassador  Extraordinary  to  His  Most 
Christian  Majesty,  bearing  date  also  on  the  said  third  day  of  September  one  thousand 
seven  hundred  and  eighty-three,  His  Majesty  engaged  not  only  to  insure  the  execu¬ 
tion  of  the  last  mentioned  treaty  with  his  known  good  faith  and  punctuality,  but  to 
give  all  possible  efficacy  to  such  principles  as  may  prevent  dispute;  and,  that  the 
fishermen  of  the  two  nations  may  not  give  cause  for  daily  quarrels,  was  pleased  to 
engage  that  he  would  take  the  most  positive  measures  for  preventing  his  subjects 
from  interrupting  in  any  manner,  by  their  competition,  the  fishing  of  the  French, 
during  the  temporary  exercise  thereof  which  is  granted  to  them  upon  the  coasts  of 
the  Island  of  Newfoundland,  and  that  he  would,  for  that  purpose,  cause  the  perma¬ 
nent  settlements  which  should  be  formed  there  to  be  removed;  and  that  he  would 
give  orders  that  the  French  fishermen  should  not  be  incommoded  in  the  cutting  of 
wood  necessary  for  the  repair  of  their  scaffolds,  huts,  and  fishing  boats;  and  that  the 
thirteenth  article  of  the  treaty  of  Utrecht,  and  the  method  of  carrying  on  the  fishery 
which  had  at  all  times  been  acknowledged,  should  be  the  plan  upon  which  the  fishery 
should  be  carried  on  there,  and  that  it  should  not  be  deviated  from  by  either  party, 
the  French  fishermen  building  only  their  scaffolds,  confining  themselves  to  the  repair 
of  their  fishing  vessels,  and  not  wintering  there;  the  subjects  of  His  Britannic  Majesty, 
on  their  part,  not  molesting  in  any  manner  the  French  fishermen  during  their  fishing, 
nor  injuring  their  scaffolds  during  their  absence:  And  whereas  it  is  expedient,  in  con¬ 
formity  to  the  definitive  treaty  of  peace  and  the  declaration  aforesaid,  that  His  Majesty’s 
subjects  should  be  prevented  from  interrupting  in  any  manner,  by  their  competition, 
the  aforesaid  fishery  of  the  subjects  of  His  Most  Christian  Majesty,  during  the  tem¬ 
porary  exercise  thereof  which  is  granted  to  them  on  the  coast  of  Newfoundland;  and 
that  all  permanent  establishments  on  that  part  of  the  coast  allotted  to  the  French 
fishermen  should  be  removed;  and  that  such  fishermen  should  be  in  no  manner  mo¬ 
lested,  contrary  to  the  tenor  of  the  said  treaty,  and  the  good  faith  thereof:  in  order, 
therefore,  that  His  Majesty  may  be  the  better  enabled  to  carry  the  said  several  treaties 
and  declarations  into  faithful  and  punctual  execution,  and  to  make  such  regulations 
as  may  be  expedient,  respecting  the  fishery  in  the  manner  herein  after  mentioned,” 
be  it  enacted  by  the  King’s  Most  Excellent  Majesty,  by  and  with  the  advice  and  con¬ 
sent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  it  shall  and  may  be  lawful  for  His 
Majesty,  his  heirs  and  successors,  by  advice  of  council,  from  time  to  time,  to  give 
such  orders  and  instructions  to  the  governor  of  Newfoundland,  or  to  any  officer  or  officers 
on  that  station,  as  he  or  they  shall  deem  proper  and  necessary  to  fulfill  the  purposes  of 
the  definitive  treaty  and  declaration  aforesaid;  and,  if  it  shall  be  necessary  to  that 
end,  to  give  orders  and  instructions  to  the  governor,  or  other  officer  or  officers  afore¬ 
said,  to  remove,  or  cause  to  be  removed,  any  stages,  flakes,  train  vats,  or  other  works 
whatever,  for  the  purpose  of  carrying  on  fishery,  erected  by  His  Majesty’s  subjects 
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on  that  part  of  the  coast  of  Newfoundland  which  lies  between  Cape  Saint  John,  passing 
to  the  north,  and  descending  by  the  western  coast  of  the  said  island  to  the  place  called 
Cape  Rage,  and  also  all  ships,  vessels,  and  boats,  belonging  to  His  Majesty’s  subjects, 
which  shall  be  found  within  the  limits  aforesaid,  and  also,  in  case  of  refusal  to  depart 
from  within  the  limits  aforesaid,  to  compel  any  of  His  Majesty’s  subjects  to  depart 
from  thence;  any  law,  usage,  or  custom,  to  the  contrary  notwithstanding. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any  person  or 
persons  shall  refuse,  upon  requisition  made  by  the  governor,  or  any  officer  or  officers 
acting  under  him,  in  pursuance  of  His  Majesty’s  orders  or  instructions  as  aforesaid, 
to  depart  from  within  the  limits  aforesaid,  or  otherwise  to  conform  to  such  requisition 
and  directions  as  such  governor,  or  other  officer  as  aforesaid,  shall  make  or  give,  for 
the  purposes  aforesaid,  every  such  person  or  persons  so  refusing,  or  otherwise  offend¬ 
ing  against  the  same,  shall  forfeit  the  sum  of  two  hundred  pounds,  to  be  recovered 
in  the  Court  of  Session,  or  Court  of  Vice  Admiralty  in  the  said  Island  of  Newfoundland, 
or  by  bill,  plaint,  or  information,  in  any  of  His  Majesty’s  courts  of  record  at  West¬ 
minster;  one  moiety  of  such  penalty  to  belong  to  His  Majesty,  his  heirs  and  successors, 
and  the  other  moiety  to  such  person  or  persons  as  shall  sue  or  prosecute  for  the  same : 
provided  always,  that  every  such  suit  or  prosecution,  if  the  same  be  commenced  in 
Newfoundland,  shall  be  commenced  within  three  months,  and  if  commenced  in  any  of 
His  Majesty’s  courts  of  record  at  Westminster,  within  twelve  months  from  the  time 
of  the  commission  of  such  offense. 

BRITISH  STATUTE  59  GEO.  Ill,  CAP.  38,  JUNE  14,  1819 1 

An  Act  to  enable  His  Majesty  to  make  Regulations  with  respect  to  the  taking  and 
curing  Fish  on  certain  parts  of  the  Coasts  of  Newfoundland,  Labrador,  and  His  Majesty’s 
other  Possessions  in  North  America,  according  to  a  Convention  made  between  His 
Majesty  and  the  United  States  of  America.  [14th  June,  1819] 

“Whereas  a  convention  between  His  Majesty  and  the  United  States  of  America 
was  made  and  signed  at  London,  on  the  20th  day  of  October  one  thousand  eight  hun¬ 
dred  and  eighteen;  and  by  the  First  article  of  the  said  convention,  reciting  that 
differences  had  arisen  respecting  the  liberty  claimed  by  the  United  States  for  the 
inhabitants  thereof  to  take,  dry  and  cure  fish  in  certain  coasts,  bays,  harbours  and 
creeks  of  His  Britannic  Majesty’s  dominions  in  America,  it  is  agreed,  that  the  inhab¬ 
itants  of  the  said  United  States  shall  have  forever,  in  common  with  the  subjects  of 
His  Britannic  Majesty,  the  liberty  to  take  fish  of  every  kind  on  that  part  of  the  southern 
coast  of  Newfoundland  which  extends  from  Cape  Ray  to  the  Rameau  Islands,  on  the 
western  and  northern  coasts  of  Newfoundland,  from  the  said  Cape  Ray  to  the  Quirpon 
Islands,  on  the  shores  of  the  Magdalen  Islands,  and  also  on  the  coasts,  bays,  harbours 
and  creeks  from  Mount  Joly  on  the  southern  coasts  of  Labrador,  to  and  through  the 
Straits  of  Belleisle,  and  thence  northwardly  indefinitely  along  the  coast,  without 
prejudice  however  to  any  of  the  exclusive  rights  of  the  Hudson’s  Bay  Company;  and 
it  was  also  by  the  said  article  of  the  said  convention  agreed,  that  the  American  fisher¬ 
men  should  have  liberty  forever  to  dry  and  cure  fish  in  any  of  the  unsettled  bays, 
harbours  and  creeks  of  the  southern  part  of  the  coast  of  Newfoundland  above  described, 
and  of  the  coast  of  Labrador,  but  that  so  soon  as  the  same,  or  any  portion  thereof, 
should  be  settled,  it  should  not  be  lawful  for  the  said  fishermen  to  dry  or  cure  fish  at 
such  portion  so  settled,  without  previous  agreement  for  such  purpose  with  the  inhab¬ 
itants,  proprietors  or  possessors  of  the  ground:  And  Whereas  it  is  expedient  that  His 

1  Appendix,  British  Case,  p.  565;  Appendix,  U.  S.  Case,  p.  112. 
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Majesty  should  be  enabled  to  carry  into  execution  so  much  of  the  said  convention  as 
is  above  recited,  and  to  make  regulations  for  that  purpose;”  Be  it  therefore  enacted 
by  the  King’s  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  from  and  after  the  passing  of  this  Act,  it  shall 
and  may  be  lawful  for  His  Majesty,  by  and  with  the  advice  of  His  Majesty’s  Privy 
Council,  by  any  order  or  orders  in  council,  to  be  from  time  to  time  made  for  that 
purpose,  to  make  such  regulations,  and  to  give  such  directions,  orders  and  instructions 
to  the  governor  of  Newfoundland,  or  to  any  officer  or  officers  on  that  station,  or  to 
any  other  person  or  persons  whomsoever,  as  shall  or  may  be  from  time  to  time  deemed 
proper  and  necessary  for  the  carrying  into  effect  the  purposes  of  the  said  convention, 
with  relation  to  the  taking,  drying  and  curing  of  fish  by  inhabitants  of  the  United 
States  of  America,  in  common  with  British  subjects,  within  the  limits  set  forth  in 
the  said  article  of  the  said  convention,  and  hereinbefore  recited;  any  Act  or  Acts  of 
Parliament,  or  any  law,  custom  or  usage  to  the  contrary  in  anywise  notwithstanding. 

II.  And  be  it  further  enacted,  That  from  and  after  the  passing  of  this  Act  it 
shall  not  be  lawful  for  any  person  or  persons,  not  being  a  natural  born  subject  of 
His  Majesty,  in  any  foreign  ship,  vessel  or  boat,  nor  for  any  person  in  any  ship,  vessel 
or  boat,  other  than  such  as  shall  be  navigated  according  to  the  laws  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  fish  for,  or  to  take,  dry  or  cure  any  fish  of 
any  kind  whatever,  within  three  marine  miles  of  any  coasts,  bays,  creeks  or  harbours 
whatever,  in  any  part  of  His  Majesty’s  dominions  in  America,  not  included  within  the 
limits  specified  and  described  in  the  First  article  of  the  said  convention,  and  herein¬ 
before  recited;  and  that  if  any  such  foreign  ship,  vessel  or  boat,  or  any  persons  on  board 
thereof,  shall  be  found  fishing,  or  to  have  been  fishing,  or  preparing  to  fish  within 
such  distance  of  such  coasts,  bays,  creeks  or  harbours,  within  such  parts  of  His  Majesty’s 
dominions  in  America  out  of  the  said  limits  as  aforesaid,  all  such  ships,  vessels  and 
boats,  together  with  their  cargoes,  and  all  guns,  ammunition,  tackle,  apparel,  furni¬ 
ture  and  stores,  shall  be  forfeited,  and  shall  and  may  be  seized,  taken,  sued  for,  prose¬ 
cuted,  recovered  and  condemned  by  such  and  the  like  ways,  means  and  methods,  and 
in  the  same  courts,  as  ships,  vessels  or  boats  may  be  forfeited,  seized,  prosecuted  and 
condemned  for  any  offense  against  any  laws  relating  to  the  revenue  of  customs,  or 
the  laws  of  trade  and  navigation,  under  any  Act  or  Acts  of  the  Parliament  of  Great 
Britain,  or  of  the  United  Kingdom  of  Great  Britain  and  Ireland;  provided  that  nothing 
in  this  Act  contained  shall  apply,  or  be  construed  to  apply  to  the  ships  or  subjects 
of  any  Prince,  Power  or  State  in  amity  with  His  Majesty,  who  are  entitled  by  treaty 
with  His  Majesty  to  any  privilege  of  taking,  drying  or  curing  fish  on  the  coasts,  bays, 
creeks  or  harbours,  or  within  the  limits  in  this  Act  described. 

III.  Provided  always,  and  be  it  enacted,  That  it  shall  and  may  be  lawful  for 
any  fisherman  of  the  said  United  States  to  enter  into  any  such  bays  or  harbours  of 
His  Britannic  Majesty’s  dominions  in  America  as  are  last  mentioned,  for  the  purpose 
of  shelter  and  repairing  damages  therein,  and  of  purchasing  wood  and  of  obtaining 
water,  and  for  no  other  purpose  whatever;  subject  nevertheless  to  such  restrictions 
as  may  be  necessary  to  prevent  such  fishermen  of  the  said  United  States  from  taking, 
drying  or  curing  fish  in  the  said  bays  or  harbours,  or  in  any  other  manner  whatever 
abusing  the  said  privileges  by  the  said  treaty  and  this  Act  reserved  to  them,  and  as 
shall  for  that  purpose  be  imposed  by  any  order  or  orders  to  be  from  time  to  time 
made  by  His  Majesty  in  council  under  the  authority  of  this  Act,  and  by  any  regula¬ 
tions  which  shall  be  issued  by  the  governor  or  persons  exercising  the  office  of  gover- 
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nor  in  any  such  parts  of  His  Majesty’s  dominions  in  America,  under  or  in  pursuance 
of  any  such  order  in  council  as  aforesaid. 

IV.  And  be  it  further  enacted,  That  if  any  person  or  persons,  upon  requisition 
made  by  the  governor  of  Newfoundland,  or  the  person  exercising  the  office  of  gov¬ 
ernor,  or  by  any  governor  or  person  exercising  the  office  of  governor,  in  any  other  parts 
of  His  Majesty’s  dominions  in  America  as  aforesaid,  or  by  any  officer  or  officers  acting 
under  such  governor  or  person  exercising  the  office  of  governor,  in  the  execution  of 
any  orders  or  instructions  from  His  Majesty  in  council,  shall  refuse  to  depart  from  such 
bays  or  harbours;  or  if  any  person  or  persons  shall  refuse  or  neglect  to  conform  to  any 
regulations  or  directions  which  shall  be  made  or  given  for  the  execution  of  any  of 
the  purposes  of  this  Act;  every  such  person  so  refusing  or  otherwise  offending  against 
this  Act  shall  forfeit  the  sum  of  Two  hundred  Pounds,  to  be  recovered  in  the  Superior 
Court  of  Judicature  of  the  Island  of  Newfoundland,  or  in  the  Superior  Court  of  Judi¬ 
cature  of  the  colony  or  settlement  within  or  near  to  which  such  offense  shall  be  com¬ 
mitted,  or  by  bill,  plaint  or  information  in  any  of  His  Majesty’s  Courts  of  Record  at 
Westminster;  one  moiety  of  such  penalty  to  belong  to  His  Majesty,  his  heirs  and  suc¬ 
cessors,  and  the  other  moiety  to  such  person  or  persons  as  shall  sue  or  prosecute  for 
the  same:  Provided  always,  that  any  such  suit  or  prosecution,  if  the  same  be  com¬ 
mitted  in  Newfoundland,  or  in  any  other  colony  or  settlement,  shall  be  commenced 
within  three  calendar  months;  and,  if  commenced  in  any  of  His  Majesty’s  courts  at 
Westminster,  within  twelve  calendar  months  from  the  time  of  the  commission  of  such 
offense. 


NEWFOUNDLAND  STATUTE  OF  5  EDWARD  VII,  CAP.  4,  JUNE  15,  1905 1 


An  Act  Respecting  Foreign  Fishing  Vessels 


Section 

1.  Justices  and  others  may  board  and 

bring  into  port  foreign  fishing 
vessels;  in  certain  cases  such  vessels 
shall  be  forfeited. 

2.  Vessels  may  be  secured  by  officer; 

penalty  for  interference. 

3.  Evidence  of  violation  of  Act. 

4.  Offenders  may  be  prosecuted  before  a 

Stipendiary  Magistrate. 


[Passed  June  15TH,  1905] 

Section 

5.  Appeal. 

6.  No  proceeding  to  be  quashed  for  want 

of  form. 

7.  Saving  Treaty  rights. 

8.  Power  to  suspend  Act. 

9.  Interpretation. 

10.  Repealing  section. 


Be  it  enacted  by  the  Governor,  the  Legislative  Council  and  House  of  Assembly, 
in  Legislative  Session  convened,  as  follows: 

1.  Any  Justice  of  the  Peace,  Sub-Collector,  Preventive  Officer,  Fishery  Warden 
or  Constable,  may  go  on  board  an^  foreign  fishing  vessel  being  within  any  port  on 
the  coasts  of  this  Island,  or  hovering  in  British  waters  within  three  marine  miles  of 
any  of  the  coasts,  bays,  creeks  or  harbours  in  this  Island,  and  may  bring  such  foreign 
fishing  vessel  into  port,  may  search  her  cargo  and  may  examine  the  master  upon  oath 
touching  the  cargo  and  voyage;  and  the  master  or  person  in  command  shall  answer 
truly  such  questions  as  shall  be  put  to  him  under  a  penalty  not  exceeding  five  hundred 
dollars.  And  if  such  foreign  fishing  vessel  has  on  board  any  herring,  caplin,  squid, 
or  other  bait  fishes,  ice,  lines,  seines,  or  other  outfits  or  supplies  for  the  fishery,  pur¬ 
chased  within  any  port  on  the  coasts  of  this  Island  or  within  the  distance  of  three 
marine  miles  from  any  of  the  coasts,  bays,  creeks,  or  harbours  of  this  Island,  or  if  the 
1  Appendix,  British  Case,  p.  757;  Appendix,  U.  S.  Case,  p.  197. 
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master  of  the  said  vessel  shall  have  engaged,  or  attempted  to  engage,  any  person  to 
form  part  of  the  crew  of  the  said  vessel  in  any  port  or  on  any  part  of  the  .coasts  of  this 
Island,  or  has  entered  such  waters  for  any  purpose  not  permitted  by  treaty  or  con¬ 
vention  for  the  time  being  in  force,  such  vessel  and  the  tackle,  rigging,  apparel,  furni¬ 
ture,  stores  and  cargo  thereof  shall  be  forfeited. 

2.  All  goods  and  vessels,  and  the  tackle,  rigging,  apparel,  furniture,  stores  and 
cargo  thereof,  liable  to  forfeiture  under  this  Act,  may  be  seized  and  secured  by  any 
officer  or  person  mentioned  in  the  first  section  hereof,  and  every  person  opposing  any 
such  officer  or  person  in  the  execution  of  his  duty  under  this  Act,  or  aiding  or  abetting 
any  other  person  in  such  opposition,  shall  be  deemed  guilty  of  a  misdemeanor  and 
liable  to  a  fine  of  five  hundred  dollars. 

3.  In  any  prosecution  under  this  Act,  the  presence  on  board  any  foreign  fishing 
vessel  in  any  port  of  this  Island,  or  within  British  waters  aforesaid,  of  any  caplin, 
squid,  or  other  bait  fishes,  of  ice,  lines,  seines,  or  other  outfit  or  supplies  for  the  fishery, 
shall  be  prima  facie  evidence  of  the  purchase  of  the  said  bait  fishes  and  supplies  and 
outfits  within  such  port  or  waters. 

4.  All  offenders  against  the  provisions  of  this  Act  may  be  prosecuted  and  con¬ 
victed,  and  all  fines,  forfeitures,  penalties,  and  other  punishments  imposed,  recovered 
and  made  in  a  summary  manner  before  a  Stipendiary  Magistrate,  and  any  vessel, 
and  the  tackle,  rigging,  apparel,  furniture,  stores  and  cargo  thereof  liable  to  forfeiture 
under  the  provisions  of  this  Act,  may  be  sued  for,  prosecuted,  recovered  and  condemned 
in  a  summary  manner  before  a  Stipendiary  Magistrate  in  a  proceeding  against  the 
master  or  other  person  in  charge  of  such  vessel.  For  the  purposes  of  this  Act  all 
Stipendiary  Magistrates  shall  be  deemed  to  be  Stipendiary  Magistrates  for  the  Colony, 
and  may  exercise  the  jurisdiction  given  by  this  Act  in  any  part  of  the  Colony. 

5.  If  any  person  convicted  under  this  Act  shall  feel  himself  aggrieved  by  such 
conviction,  he  may  appeal  therefrom  to  the  then  next  sitting  of  His  Majesty’s  Supreme 
Court,  holden  in  or  nearest  the  place  where  such  conviction  shall  have  been  had,  or 
in  St.  John’s:  Provided  notice  of  such  appeal,  and  of  the  cause  and  matter  thereof, 
be  given  to  the  convicting  Magistrate,  in  writing,  within  seven  days  next  after  such 
conviction,  and  the  party  desiring  to  appeal  shall  also,  within  fourteen  days  after 
such  notice,  give  and  enter  into  recognizance  with  two  approved  sureties  before  the 
convicting  Magistrate,  conditioned  for  the  appearance  of  the  person  convicted  at  such 
next  sitting  of  the  Supreme  Court,  on  the  first  day  of  such  sitting,  for  the  prosecution 
of  the  appeal  with  effect  and  without  delay,  to  abide  the  judgment  of  the  Court  thereon, 
and  for  the  delivery  and  surrender  of  any  vessel  or  other  property  ordered  to  be  con¬ 
fiscated,  and  to  pay  such  costs  as  the  Court  may  award. 

6.  No  proceeding  or  conviction  by,  nor  order  of,  any  Magistrate  or  other  officer 
under  this  Act,  shall  be  quashed  or  set  aside  for  any  informality;  provided  the  same 
shall  be  substantially  in  accordance  with  the  intent  and  meaning  of  this  Act. 

7.  Nothing  in  this  Act  shall  affect  the  rights  and  privileges  granted  by  Treaty 
to  the  subjects  of  any  State  in  amity  with  His  Majesty. 

8.  The  Governor  in  Council  may  at  any  time,  by  proclamation,  suspend  the 
operation  of  this  Act  for  such  period  as  may  be  expedient  and  as  shall  be  declared  in 
such  proclamation. 

9.  In  this  Act  the  word  “vessel”  shall  include  any  boat  or  ship  registered  or  not 
registered,  jack,  skiff,  punt  or  launch,  whether  propelled  by  sails,  oars  or  steam. 

10.  The  Act  56  Vic.,  cap.  6,  entitled  “An  Act  respecting  Foreign  Fishing  Vessels,” 
is  hereby  repealed. 
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NEWFOUNDLAND  STATUTE  OF  6  EDWARD  VII,  CAP.  1,  MAY  10,  1906 1 
An  Act  Respecting  Foreign  Fishing  Vessels 


Section 

1.  Power  of  officers  to  board  and  search 

foreign  vessels. 

2.  Penalties  for  offenses. 

3.  Respecting  seizure  of  vessels  and  pen¬ 

alty  for  obstructing  officers. 

4.  Evidence  of  offense  committed. 

5.  Certain  aliens  not  entitled  to  fish. 

6.  British  subject  not  to  fish  in  foreign 

vessel. 

7.  Residents  not  to  leave  Colony  to  fish 

in  foreign  vessels. 

8.  Residents  not  to  sell  or  hire  fishery 

gear. 

9.  Penalty. 


[Passed  ioth  May,  1906] 

Section 

10.  Procedure. 

11.  Appeal. 

12.  Informality  no  ground  for  setting 

aside  proceedings. 

13.  Foreign  vessels  exercising  Treaty 

rights  amenable  to  local  laws. 

14.  Saving  all  Treaty  rights. 

15.  Governor  in  Council  may  limit  or 

suspend  Act. 

16.  Interpretation. 

17.  Repealing  section. 

18.  Suspending  section. 


Be  it  enacted  by  the  Governor,  the  Legislative  Council  and  House  of  Assembly, 
in  Legislative  Session  convened,  as  follows: — - 

1.  Any  Justice  of  the  Peace,  Sub-Collector,  Preventive  Officer,  Fishery  Warden, 
or  Constable,  may  go  on  board  any  foreign  vessel  being  within  any  port  on  the  coasts 
of  this  Colony,  or  hovering  in  British  waters  within  three  marine  miles  of  any  of  the 
coasts,  bays,  creeks,  or  harbours  in  this  Colony,  and  may  bring  such  foreign  fishing 
vessel  into  port,  may  search  her  cargo,  and  may  examine  the  master  upon  oath  touch¬ 
ing  the  cargo  and  voyage,  and  the  master  or  person  in  command  shall  answer  truly 
such  questions  as  shall  be  put  to  him,  under  a  penalty  not  exceeding  five  hundred 
dollars. 

2.  If  any  foreign  fishing  vessel  be  found  within  any  port  on  the  coasts  of  this 
Colony,  or  hovering  in  British  waters  within  three  marine  miles  of  any  of  the  coasts, 
bays,  creeks,  or  harbours  in  this  Colony,  and  having  on  board  any  herring,  caplin, 
squid,  or  other  bait  fishes,  ice,  lines,  seines,  or  other  outfits  or  supplies  for  the  fishery, 
purchased  within  any  port  on  the  coasts  of  this  Colony  or  within  the  distance  of  three 
marine  miles  from  any  of  the  coasts,  bays,  creeks,  or  harbours  of  this  Colony;  or  if 
the  master,  owner  or  agent  of  the  said  vessel  shall  have  engaged,  or  attempted  to 
engage,  any  person  to  form  part  of  the  crew  of  the  said  vessel  in  any  port,  or  on  any 
part  of  the  coasts  of  this  Colony,  or  has  entered  such  waters  for  any  purpose  not 
permitted  by  treaty  or  convention  for  the  time  being  in  force,  the  master,  owner  or 
agent  shall  be  liable  to  a  penalty  not  exceeding  one  hundred  dollars,  or  such  vessel 
and  the  tackle,  rigging,  apparel,  furniture,  stores  and  cargo  thereof  shall  be  forfeited, 
as  the  Magistrate  before  whom  the  proceedings  is  taken  shall  determine. 

3.  All  goods  and  vessels,  and  the  tackle,  rigging,  apparel,  furniture,  stores  and 
cargo  thereof,  liable  to  forfeiture  under  this  Act,  may  be  seized  and  secured  by  any 
officer  or  person  mentioned  in  the  first  section  hereof,  and  every  person  opposing  any 
such  officer  or  person  in  the  execution  of  his  duty  under  this  Act,  or  aiding  or  abetting 
any  other  person  in  such  opposition,  shall  be  deemed  guilty  of  a  misdemeanor  and 
liable  to  a  fine  of  five  hundred  dollars. 

4.  In  any  prosecution  under  this  Act,  the  presence  on  board  any  foreign  fishing 
vessel  in  any  port  of  this  Colony,  or  within  British  waters  aforesaid,  of  any  caplin, 

1  Appendix,  British  Case,  p.  758;  Appendix,  U.  S.  Case,  p.  199. 
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squid,  or  other  bait  fishes,  of  ice,  lines,  seines,  or  other  outfit  or  supplies  for  the  fishery, 
shall  be  prima  facie  evidence  of  the  purchase  of  the  said  bait  fishes  and  supplies  and 
outfits  within  such  port  or  waters. 

5.  No  alien,  not  so  entitled  by  treaty  or  convention  for  the  time  being  in  force, 
shall  fish  in  the  waters  of  this  Colony;  and  the  master,  owner,  or  agent  of  any  fishing 
vessel  who  permits  any  alien  not  so  entitled  to  fish  in,  from,  or  for  such  vessel,  shall 
be  liable  to  a  penalty  not  exceeding  one  hundred  dollars,  or  to  the  forfeiture  of  such 
vessel,  as  the  Magistrate  shall  determine. 

6.  No  person,  being  a  British  subject,  shall  fish  in,  from,  or  for  a  foreign  fishing 
vessel  in  the  waters  of  this  Colony,  and  the  master,  owner,  or  agent  of  any  foreign 
fishing  vessel  who  permits  any  such  British  subject  to  fish  in,  for,  or  from  such  vessel, 
shall  be  liable  to  a  penalty  not  exceeding  one  hundred  dollars,  or  to  the  forfeiture  of 
such  vessel  as  the  Magistrate  shall  determine. 

7.  No  person,  being  a  resident  of  this  Colony,  shall  leave  this  Colony  for  the 
purpose  of  engaging  in  foreign  fishing  vessels  which  are  fishing  or  intending  to  fish 
in  the  waters  of  this  Colony,  under  a  penalty  not  exceeding  one  hundred  dollars. 

8.  No  person,  being  a  resident  of  this  Colony,  shall  sell,  let,  hire,  lend  or  remove 
from  this  Colony,  for  the  purpose  of  selling,  letting,  hiring,  or  lending  to  a  master, 
owner  or  agent  of  any  foreign  fishing  vessel  any  boats,  nets,  or  gear,  under  a  penalty 
not  exceeding  one  hundred  dollars;  nor  shall  the  master,  owner  or  agent  of  any  foreign 
fishing  vessel  buy,  hire,  or  borrow,  in  any  port  or  place  in  this  Colony,  or  in  the  waters 
of  this  Colony,  any  boats,  nets,  or  fishing  gear,  from  any  person  resident  in  this  Colony, 
under  a  penalty  for  each  offense  not  exceeding  one  hundred  dollars. 

9.  The  master  of  any  vessel  who  conveys  any  person  resident  in  the  Colony  out¬ 
side  the  waters  of  this  Colony,  for  the  purpose  of  enabling  such  person  to  be  engaged 
on  board  any  foreign  fishing  vessel,  shall  be  liable  to  a  penalty  not  exceeding  one 
hundred  dollars. 

10.  All  offenders  against  the  provisions  of  this  Act  may  be  prosecuted  and  convicted, 
and  all  fines,  forfeitures,  penalties,  and  other  punishments  imposed,  recovered  and 
made  in  a  summary  manner  before  a  Stipendiary  Magistrate;  and  any  vessel,  and  the 
tackle,  rigging,  apparel,  furniture,  stores  and  cargo  thereof,  liable  to  forfeiture  under 
the  provisions  of  this  Act,  may  be  sued  for,  prosecuted,  recovered  and  condemned 
in  a  summary  manner  before  a  Stipendiary  Magistrate  in  a  proceeding  against 
the  master  or  other  person  in  charge  of  such  vessel.  For  the  purposes  of  this 
Act  all  Stipendiary  Magistrates  shall  be  deemed  to  be  Stipendiary  Magistrates  for 
the  Colony,  and  may  exercise  the  jurisdiction  given  by  this  Act  in  any  part  of 
the  Colony. 

11.  If  any  person  convicted  under  this  Act  shall  feel  himself  aggrieved  by  such 
conviction,  he  may  appeal  therefrom  to  the  then  next  sitting  of  His  Majesty’s  Supreme 
Court,  holden  in  or  nearest  the  place  where  such  conviction  shall  have  been  had,  or 
in  St.  John’s:  Provided  notice  of  such  appeal,  and  of  the  cause  and  matter  thereof, 
be  given  to  the  convicting  magistrate  in  writing  within  seven  days  next  after  such 
conviction,  and  the  party  desiring  to  appeal  shall  also,  within  fourteen  days  after 
such  notice,  give  and  enter  into  recognizance,  with  two  approved  sureties,  before  the 
convicting  magistrate,  conditioned  for  the  appearance  of  the  person  convicted  at 
such  next  sitting  of  the  Supreme  Court,  on  the  first  day  of  such  sitting,  for  the  prose¬ 
cution  of  the  appeal  with  effect  and  without  delay,  to  abide  the  judgment  of  the  Court 
thereon,  and  for  the  delivery  and  surrender  of  any  vessel  or  other  property  ordered 
to  be  confiscated,  and  to  pay  such  costs  as  the  Court  may  award. 
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12.  No  proceeding  or  conviction  by,  nor  order  of,  any  Magistrate  or  other  officer 
under  this  Act  shall  be  quashed  or  set  aside  for  any  informality;  provided  the  same 
shall  be  substantially  in  accordance  with  the  intent  and  meaning  of  this  Act. 

13.  All  foreign  fishing  vessels  exercising  rights  under  any  Treaty  or  Convention 
shall  be  amenable  to  all  the  laws  of  the  Colony  not  inconsistent  with  any  such  rights 
under  treaty  or  convention. 

14.  Nothing  in  this  Act  shall  affect  the  rights  and  privileges  granted  by  treaty 
to  the  subjects  of  any  State  in  amity  with  His  Majesty;  and  sections  1  and  4  hereof 
shall  not  be  held  to  apply  to  any  fdteign  fishing  vessels  resorting  to  the  waters  of  this 
Colony  for  the  exercise  of  treaty  rights. 

15.  The  Governor  in  Council  may  at  any  time  by  proclamation  suspend  or  limit 
the  operation  of  this  Act,  as  to  the  whole  Act  or  any  part  thereof,  and  in  relation  to 
the  whole  Colony,  or  any  district  or  parts  thereof,  and  as  to  all  or  any  classes  of 
persons,  and  for  any  period  as  shall  be  expedient  and  as  may  be  declared  in  such 
proclamation. 

16.  In  this  Act  the  word  “vessel”  shall  include  any  boat  or  ship,  registered  or 
not  registered,  jack,  skiff,  punt,  or  launch,  whether  propelled  by  sails,  oars  or  steam. 

17.  The  Act  s  Ed.  VII.,  cap.  4,  entitled  “An  Act  respecting  Foreign  Fishing  Ves¬ 
sels,”  is  hereby  repealed. 

18.  This  Act  shall  come  into  operation  upon  a  day  to  be  appointed  for  that  pur¬ 
pose,  by  proclamation  of  the  Governor,  to  the  effect  that  the  same  has  been  approved 
and  confirmed  by  His  Majesty  in  council. 
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SECRETARY  OF  STATE  WEBSTER’S  STATEMENT,  JULY  6,  18521 
The  American  Fisheries 
[From  The  Boston  Courier  of  Monday ] 

Department  of  State,  Washington,  July  6th,  1852 

Information  of  an  official  character  has  been  received  at  this  Department  to  the 
following  effect: 

“The  late  Ministry  of  "England  was  opposed  to  the  granting  of  bounties  on  principle, 
and  in  consequence  it  steadily  refused  to  give  the  necessary  assent  to  Acts  of  the 
Colonial  Legislatures  granting  bounties  to  the  fisheries.  The  colonies  complained 
severally,  of  this  interference  with  their  local  affairs;  and  they  further  complained, 
that  the  Government  declined  to  enforce  the  provisions  of  the  Fishery  Convention 
of  1818,  and  thereby  permitted  American  fishermen  to  encroach  upon  the  best  fishing 
grounds,  from  which,  under  the  legal  construction  of  the  treaty,  they  ought  to  be 
excluded. 

“With  the  recent  change  of  Ministry  in  England,  has  occurred  an  entire  change 
of  policy.  The  present  Secretary  of  State  for  the  Colonies,  Sir  John  Packington,  has 
addressed  a  circular  letter  to  the  Governors  of  the  several  North  American  Colonies, 
an  extract  from  which  is  as  follows: 

“Downing  Street,  May  26,  1852 

Among  the  many  pressing  subjects  which  have  engaged  the  attention  of  Her 
Majesty’s  Ministers,  since  their  assumption  of  office,  few  have  been  more  important 
in  their  estimation  than  the  questions  relating  to  the  protection  solicited  for  the 
fisheries  on  the  coasts  of  British  North  America. 

Her  Majesty’s  Government  have  taken  into  their  serious  consideration  the 
representations  upon  this  subject  contained  in  your  despatches  noted  in  the  margin, 
and  have  not  failed  to  observe,  that  whilst  active  measures  have  been  taken  by  certain 
colonies  for  the  purpose  of  encouraging  their  fisheries,  and  of  repelling  the  intrusion 
of  foreign  vessels,  it  has  been  a  subject  of  complaint  that  impediments  should  have 
been  offered  by  the  policy  of  the  Imperial  Government  to  the  enactment  of  bounties, 
considered  by  the  local  Legislatures  essential  for  the  protection  of  this  trade.  Her 
Majesty’s  Ministers  are  desirous  of  removing  all  grounds  of  complaint  on  the  part 
of  the  colonies,  in  consequence  of  the  encroachments  of  the  fishing  vessels  of  the 
United  States  upon  those  waters  from  which  they  are  excluded  by  the  terms  of  the 
Convention  of  1818,  and  they  therefore  intend  to  despatch,  as  soon  as  possible,  a 
small  naval  force  of  steamers  or  other  small  vessels,  to  enforce  the  observance  of 
that  Convention. 

This  announcement  is  accompanied  by  the  following,  as  to  the  bounties: — - 

With  regard  to  the  question  of  promoting  the  fisheries  of  the  British  Colonies  by 
the  means  of  bounties,  Her  Majesty’s  Government,  although  desirous  not  to  sanc¬ 
tion  any  unnecessary  deviation  from  that  policy,  which  regulates  the  commerce  of 
1  Appendix,  U.  S.  Case,  p.  507;  Appendix,  British  Case,  pp.  152-153. 
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this  country,  are  still  disinclined  to  prevent  those  colonies,  by  the  interposition 
of  Imperial  authority  —  and  especially  pending  the  negotiation  with  the  United 
States  of  America  for  the  settlement  of  the  principles  on  which  the  commerce  with 
the  British  North  American  Colonies  is  hereafter  to  be  carried  on  —  from  adopt¬ 
ing  the  policy  which  they  may  deem  most  conducive  to  their  own  prosperity  and 
welfare. 

“The  vessels  of  war  mentioned  in  the  above  circular  despatches  are  expected  to 
be  upon  the  doasts  of  British  North  America,  during  the  present  month  (July),  when, 
no  doubt,  seizures  will  begin  to  be  made  of  American  fishing  vessels,  which  in  the 
autumn  pursue  their  business  in  indents  of  the  coast,  from  which  it  is  contended  they 
are  excluded  by  the  Convention  of  1818. 

“Meantime,  and  within  the  last  ten  days,  an  American  fishing  vessel,  called  the 
‘Coral,’  belonging  to  Machias,  in  Maine,  has  been  seized  in  the  Bay  of  Fundy,  near 
Grand  Manan,  by  the  officer  commanding  Her  Majesty’s  cutter  ‘Netley,’  already 
arrived  in  that  bay,  for  an  alleged  infraction  of  the  fishing  convention;  and  the  fish¬ 
ing  vessel  has  been  carried  to  the  Port  of  St.  John,  New  Brunswick,  where  proceed¬ 
ings  have  been  taken  in  the  Admiralty  Court,  with  a  view  to  her  condemnation  and 
absolute  forfeiture. 

“Besides  the  small  naval  force  to  be  sent  out  by  the  Imperial  Government,  the 
colonies  are  bestirring  themselves  also  for  the  protection  of  their  fisheries.  Canada 
has  fitted  out  an  armed  vessel  to  be  stationed  in  the  Gulf;  and  this  vessel  has  pro¬ 
ceeded  to  the  fishing  grounds,  having  on  board  not  only  a  naval  Commander  and 
crew,  with  power  to  seize  vessels  within  limits,  but  also  a  stipendiary  magistrate  and 
civil  police,  to  make  prisoners  of  all  who  are  found  transgressing  the  laws  of  Canada, 
in  order  to  their  being  committed  to  jail,  in  that  colony,  for  trial. 

“The  colony  of  Newfoundland  has  fitted  out  an  armed  vessel  for  the  purpose  of 
resisting  the  encroachments  of  French  fishing  vessels  on  the  coast  of  Labrador;  but, 
when  ready  to  sail  from  their  port,  the  governor  of  that  colony,  acting  under  Im¬ 
perial  instructions,  refused  to  give  the  commander  of  this  colonial  vessel  the  neces¬ 
sary  authority  for  making  prize  of  French  vessels  found  trespassing.  This  is  an 
extraordinary  circumstance,  especially  when  taken  in  connection  with  the  fact  that 
the  like  authority  to  seize  American  fishing  vessels,  under  similar  circumstances,  has 
never  been  refused  to  the  cruisers  of  any  of  the  North  American  Colonies. 

“The  Colony  of  Nova  Scotia  has  now  four  armed  cruisers,  well  manned,  on  its 
coasts,  ready  to  pounce  upon  any  American  vessels  who  may,  accidentally  or 
otherwise,  be  found  fishing  within  the  limits  defined  by  the  crown  officers  of 
England. 

“New  Brunswick  has  agreed  with  Canada  and  Nova  Scotia  to  place  a  cutter  in 
the  Bay  of  Fundy  to  look  after  American  fishermen  there;  and  at  Prince  Edward 
Islands,  Her  Majesty’s  steam  frigate  ‘Devastation’  has  been  placed  under  the  in¬ 
structions  of  the  governor  of  that  colony.” 

The  first  Article  of  the  Convention  between  the  United  States  and  Great  Britain 
of  the  20th  October,  1818,  is  in  these  words: 

“Whereas,  differences  have  arisen  respecting  the  liberty  claimed  by  the  United 
States  for  the  inhabitants  thereof  to  take,  dry,  and  cure  fish  on  certain  coasts,  bays, 
harbors,  and  creeks  of  His  Britannic  Majesty’s  dominions  in  America,  it  is  agreed 
between  the  high  contracting  parties  that  the  inhabitants  of  the  said  United  States 
shall  have  forever,  in  common  with  the  subjects  of  His.  Britannic  Majesty,  the  liberty 
to  take  fish  of  every  kind  on  that  part  of  the  southern  coast  of  Newfoundland  which 
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extends  from  Cape  Ray  to  the  Rameau  Islands,  on  the  western  and  northern  coast 
of  said  Newfoundland,  from  the  said  Cape  Ray  to  the  Quirpon  Islands,  on  the  shores 
of  the  Magdalen  Islands;  and  also  on  the  coasts,  bays,  harbors,  and  creeks  from  Mount 
Joly,  on  the  southern  coast  of  Labrador,  to  and  through  the  Straits  of  Belleisle  and 
thence  northwardly  indefinitely  along  the  coast,  without  prejudice,  however,  to  any 
of  the  exclusive  rights  of  the  Hudson’s  Bay  Company;  and  that  the  American  fisher¬ 
men  shall  also  have  liberty  forever  to  dry  and  cure  fish  in  any  of  the  unsettled  bays, 
harbors,  and  creeks  of  the  southern  part  of  the  coast  of  Newfoundland,  here  above 
described,  and  of  the  coast  of  Labrador;  but  so  soon  as  the  same  or  any  portion  thereof 
shall  be  settled,  it  shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cure  fish  at  such 
portion  so  settled,  without  previous  agreement  for  such  purpose  with  the  inhabitants, 
proprietors,  or  possessors  of  the  ground.  And  the  United  States  hereby  renounce 
forever  any  liberty  heretofore  enjoyed  or  claimed  by  the  inhabitants  thereof  to  take, 
dry,  or  cure  fish  on  or  within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks,  or 
harbors  of  His  Britannic  Majesty’s  dominions  in  America,  not  included  within  the 
above-mentioned  limits.  Provided,  however,  that  the  American  fishermen  shall  be 
admitted  to  enter  such  bays  or  harbors,  for  the  purpose  of  shelter,  and  of  repairing 
damages  therein,  of  purchasing  wood  and  of  obtaining  water,  and  for  no  other  purpose 
whatever.  But  they  shall  be  under  such  restrictions  as  may  be  necessary  to  prevent 
their  taking,  drying,  or  curing  fish  therein,  or  in  any  other  manner  whatever  abusing 
the  privileges  hereby  reserved  to  them.” 

It  would  appear  that,  by  a  strict  and  rigid  construction  of  this  Article,  fishing 
vessels  of  the  United  States  are  precluded  from  entering  into  the  bays  or  harbors  of 
the  British  Provinces,  except  for  the  purposes  of  shelter,  repairing  damages,  and 
obtaining  wood  and  water.  A  bay,  as  is  usually  understood,  is  an  arm  or  recess  of 
the  sea,  entering  from  the  ocean  between  capes  or  headlands;  and  the  term  is  applied 
equally  to  small  and  large  tracts  of  water  thus  situated.  It  is  common  to  speak  of 
Hudson’s  Bay,  or  the  Bay  of  Biscay,  although  they  are  very  large  tracts  of  water. 

The  British  authorities  insist  that  England  has  a  right  to  draw  a  line  from  head¬ 
land  to  headland,  and  to  capture  all  American  fishermen  who  may  follow  their  pursuits 
inside  of  that  line.  It  was  undoubtedly  an  oversight  in  the  Convention  of  1818  to 
make  so  large  a  concession  to  England,  since  the  United  States  had  usually  considered 
that  those  vast  inlets  or  recesses  of  the  Ocean  ought  to  be  open  to  American  fishermen, 
as  freely  as  the  sea  itself,  to  within  three  marine  miles  of  the  shore. 

In  1841,  the  Legislature  of  Nova  Scotia  prepared  a  case  for  the  consideration  of 
the  Advocate  General,  and  Attorney  General  of  England,  upon  the  true  construction 
of  this  Article  of  the  Convention.  The  opinion  delivered  by  these  officers  of  the 
Crown  was,  —  “That  by  the  terms  of  the  Convention  American  citizens  were  ex¬ 
cluded  from  any  right  of  fishing  within  three  miles  from  the  coast  of  British 
America,  and  that  the  prescribed  distance  of  three  miles  is  to  be  measured  from  the 
headlands  or  extreme  points  of  land  next  the  sea,  of  the  coast  or  of  the  entrance  of 
bays  or  indents  of  the  coast,  and  consequently  that  no  right  exists  on  the  part  of 
American  citizens  to  enter  the  bays  of  Nova  Scotia,  there  to  take  fish,  although  the 
fishing,  being  within  the  bay,  may  be  at  a  greater  distance  than  three  miles  from  the 
shore  of  the  bay;  as  we  are  of  opinion  that  the  term  ‘  headland  ’  is  used  in  the  treaty 
to  express  the  part  of  the  land  we  have  before  mentioned;  including  the  interior  of 
the  bays,  and  the  incidents  of  the  coast.” 

It  is  this  construction  of  the  intent  and  meaning  of  the  Convention  of  1818,  for 
which  the  colonies  have  contended  since  1841,  and  which  they  have  desired  should  be 
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enforced.  This,  the  English  Government  has  now,  it  would  appear,  consented  to  do, 

and  the  immediate  effect  will  be,  the  loss  of  the  valuable  fall-fishing  to  American 

fishermen;  a  complete  interruption  of  the  extensive  fishing  business  of  New  England, 

attended  by  constant  collisions  of  the  most  unpleasant  and  exciting  character,  which 

may  end  in  the  destruction  of  human  life,  in  the  involvement  of  the  Government  in 

questions  of  a  very  serious  nature,  threatening  the  peace  of  the  two  countries.  Not 

agreeing  that  the  construction  thus  put  upon  the  treaty  is  conformable  to  the  intentions 

of  the  Contracting  Parties,  this  information  is,  however,  made  public,  to  the  end 

that  those  concerned  in  the  American  fisheries  may  perceive  how  the  case  at  present 

stands,  and  be  upon  their  guard.  The  whole  subject  will  engage  the  immediate 

attention  of  the  Government.  t-,  .  T  tTT  „„„  c  ,  re, 

Daniel  Webster,  Secretary  of  Slate 


SECRETARY  MARCY’S  CIRCULAR  ADDRESSED  TO  COLLECTORS  OF 
CUSTOMS,  JULY  12,  1855 1 

Ch.  If.  Peaslee  Esqre. 

Collector  of  the  Customs,  Boston 

Circular  Department  of  State,  Washington,  July  12,  1855 

Sir,  —  It  is  understood  that  there  are  certain  Acts  of  the  British  North  American 
Colonial  Legislatures,  and  also,  perhaps,  Executive  Regulations,  intended  to  prevent 
the  wanton  destruction  of  the  fish  which  frequent  the  coasts  of  the  Colonies  and 
injuries  to  the  fishing  thereon.  There  is  nothing  in  the  Reciprocity  Treaty  between 
the  United  States  and  Great  Britain  which  stipulates  for  the  observance  of  these  regu¬ 
lations  by  our  fishermen;  yet,  as  it  is  presumed,  they  have  been  framed  with  a  view 
to  prevent  injuries  to  the  fisheries,  in  which  our  fishermen  now  have  an  equal  interest 
with  those  of  Great  Britain,  it  is  deemed  reasonable  and  desirable  that  both  should 
pay  a  like  respect  to  those  regulations,  which  were  designed  to  preserve  and  increase 
the  productiveness  and  prosperity  of  the  fisheries  themselves.  It  is,  consequently, 
earnestly  recommended  to  our  citizens  to  direct  their  proceedings  accordingly.  You 
will  make  this  recommendation  known  to  the  masters  of  such  fishing  vessels  as  belong 
to  your  port,  in  such  manner  as  you  may  deem  most  advisable. 

I  am,  etc., 

(S)  W.  L.  Marcy 

It  is  believed  that  the  principal  regulations  referred  to  above  are  the  following, 
from  the  Revised  Statutes  of  New  Brunswick,  Vol.  I,  Title  22,  chap.  101: 

“7.  The  Wardens  of  any  county  shall,  when  necessary,  mark  out  and  designate 
in  proper  positions  ‘gurry  grounds’  putting  up  notices  thereof,  describing  their  limits 
and  position,  in  the  several  school  houses  and  other  most  public  places  in  the  parish 
where  the  said  gurry  grounds  are  marked  out,  publishing  the  like  notice  in  the  ‘  Royal 
Gazette’;  and  no  person  after  such  posting  and  publication  shall  cast  overboard 
from  any  boat  or  vessel  the  offal  of  fish  into  the  waters  at  or  near  the  said  parish  at 
any  place  except  the  said  gurry  grounds. 

“12.  Within  the  parishes  of  Grand  Manan,  West  Isles,  Campo  Bello,  Pennfield, 
and  St.  George,  in  the  County  of  Charlotte,  no  seine  or  net  shall  be  set  across  the 
mouth  of  any  haven,  river,  creek,  or  harbour,  nor  in  any  place  extending  more  than 
one-third  the  distance  across  the  same,  or  be  within  40  fathoms  of  each  other,  nor 
shall  they  be  set  within  20  fathoms  of  the  shore  at  low  water  mark. 
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“15.  No  herrings  shall  be  taken  between  the  15th  of  July  and  15th  October  in 
any  year,  on  the  spawning  ground  at  the  southern  head  of  Grand  Manan,  to  commence 
at  the  eastern  part  of  Seal  Cove,  at  a  place  known  as  Red  Point;  thence  extending 
westerly  along  the  coast  and  around  the  southern  head  of  Bradford’s  Cove,  about  five 
miles,  and  extending  one  mile  from  the  shore;  all  nets  or  engines  used  for  catching 
herring  on  the  said  ground  within  that  period  shall  be  seized  and  forfeited,  and  every 
person  engaged  in  using  the  same  shall  be  guilty  of  a  misdemeanor  and  punished 
accordingly.” 

[Mr.  Marcy’s  “private  note”  mentioned  in  the  foregoing  letter  appears  above  as 
No.  129  under  date  28th  March,  1856. 

A  copy  of  the  “instruction”  with  Mr.  Crampton’s  amendment  written  by 
him  in  red  ink  (shown  in  the  print  in  italics)  is  the  document  next  hereinafter 
printed. 

Mr.  Marcy’s  altered  instruction  appears  ante  under  date  28th  March,  1856.  Where 
Mr.  Crampton  speaks  of  the  passage  ‘'which  Mr.  Marcy  has  substituted  for  that 
which  I  suggested”  he  refers  to  the  following  words  which  were  underlined  by  him 
in  the  copy  enclosed  to  the  Earl  of  Clarendon :  — 

“By  granting  the  mutual  use  of  the  inshore  fisheries  neither  party  has  yielded  its  right 
to  civil  jurisdiction  over  a  marine  league  along  its  coast.  Its  laws  are  as  obligatory  upon 
the  citizens  or  subjects  of  the  other  as  upon  its  own.  The  laws  of  the  British  Provinces 
not  in  conflict  with  the  provisions  of  the  reciprocity  treaty  would  be  as  binding  upon  citizens 
of  the  United  States  within  that  jurisdiction  as  upon  British  subjects.’’] 


SECRETARY  MARCY’S  AMENDED  CIRCULAR  OF  MARCH  28,  1856 

Department  of  State,  Washington,  March  28,  1856 1 

Sir,  —  It  is  understood  that  there  are  certain  acts  of  the  British  North  American 
Colonial  Legislature  and  also  perhaps  Executive  Regulations  intended  to  prevent  the 
wanton  destruction  of  the  fish  which  frequent  the  coast  of  the  Colonies  and  injuries 
to  the  fishing  thereon. 

It  is  deemed  reasonable  and  desirable  that  both  United  States  and  British  fisher¬ 
men  should  pay  a  like  respect  to  such  laws  and  regulations  which  are  designed  to 
preserve  and  increase  the  productiveness  of  the  fisheries  on  those  coasts. 

Such  being  the  object  of  these  laws  and  regulations,  the  observance  of  them  is 
enjoined  upon  citizens  of  the  United  States  in  like  manner  as  they  are  observed  by 
British  subjects. 

American  citizens  would  indeed,  within  British  jurisdiction,  be  liable  equally  with 
British  subjects  to  the  penalties  prescribed  by-law  for  a  willful  infraction  of  such  regulations, 
but  nevertheless  should  these  be  so  framed  or  executed  as  to  make  any  discrimination 
in  favor  of  the  British  fishermen  or  to  impair  the  rights  secured  to  American  fishermen 
by  the  Reciprocity  Treaty,  those  injuriously  affected  by  them  will  appeal  to  this 
Government  for  redress;  In  prosecuting  complaints  of  this  kind,  should  there  be  cause 
for  doing  so,  they  are  requested  to  furnish  the  Department  of  State  with  a  copy  of 
the  law  or  regulation  which  is  alleged  injuriously  to  affect  their  rights,  or  to  make  an 
unfair  discrimination  between  the  fishermen  of  the  respective  countries  or  with  a  state¬ 
ment  of  any  supposed  grievance  in  the  execution  of  such  law  or  regulation,  in  order 
that  the  matter  may  be  arranged  by  the  two  Governments. 
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You  will  make  this  direction  known  to  the  masters  of  such  fishing  vessels  as  belong 
to  your  port,  in  such  manner  as  you  may  deem  most  advisable. 

C.  H.  Peaslee  Esqr. 

Collector  of  Customs,  Boston 

1856,  March  28:  Letter  from  Mr.  Marcy  to  Mr.  Crampton 

Private  Washington,  March  28, 1856 

Sir,  —  I  enclose  a  Circular  to  be  issued  to  our  fishermen  modified,  as  I  think,  so 
as  to  conform  to  your  suggestions  on  that  subject.  I  submit  it  to  you  with  a  request 
to  return  it  with  such  remarks  thereon  as  you  may  see  fit  to  make. 

Yours, 

John  F.  Crampton,  Esqre.  W.  L.  Marcy 

etc.,  etc.,  etc. 

SECRETARY  MARCY’S  FINAL  CIRCULAR  OF  MARCH  28,  1856 1 

To  Charles  H.  Peaslee,  Esq. 

Collector  of  the  Customs,  Boston 

Department  of  State,  Washington,  March  28,  1856 

Sir, —  It  is  understood  that  there  are  certain  Acts  of  the  British  North  American 
Colonial  legislatures,  and  also,  perhaps,  Executive  Regulations,  intended  to  prevent 
the  wanton  destruction  of  the  fish  which  frequent  the  coasts  of  the  Colonies,  and 
injuries  to  the  fishing  thereon.  It  is  deemed  reasonable  and  desirable  that  both  United 
States  and  British  fishermen  should  pay  a  like  respect  to  such  laws  and  regulations, 
which  are  designed  to  preserve  and  increase  the  productiveness  of  the  fisheries  on 
those  coasts.  Such  being  the  object  of  these  laws  and  regulations,  the  observance 
of  them  is  enjoined  upon  the  citizens  of  the  United  States  in  like  manner  as  they  are 
observed  by  British  subjects.  By  granting  the  mutual  use  of  the  inshore  fisheries 
neither  party  has  yielded  its  right  to  civil  jurisdiction  over  a  marine  league  along  its 
coast. 

Its  laws  are  as  obligatory  upon  the  citizens  or  subjects  of  the  other  as  upon  its  own. 
The  laws  of  the  British  Provinces  not  in  conflict  with  the  provisions  of  the  Reciprocity 
Treaty  would  be  as  binding  upon  citizens  of  the  United  States  within  that  jurisdiction 
as  upon  British  subjects.  Should  they  be  so  framed  or  executed  as  to  make  any  dis¬ 
crimination  in  favor  of  the  British  fisherman,  or  to  impair  the  rights  secured  to  Ameri¬ 
can  fishermen  by  that  Treaty,  those  injuriously  affected  by  them  will  appeal  to  this 
Government  for  redress. 

In  presenting  complaints  of  this  kind,  should  there  be  cause  for  doing  so,  they  are 
requested  to  furnish  the  Department  of  State  with  a  copy  of  the  law  or  regulation 
which  is  alleged  injuriously  to  affect  their  rights  or  to  make  an  unfair  discrimination 
between  the  fishermen  of  the  respective  countries,  or  with  a  statement  of  any  sup¬ 
posed  grievance  in  the  execution  of  such  law  or  regulation,  in  order  that  the  matter 
may  be  arranged  by  the  two  Governments. 

You  will  make  this  direction  known  to  the  masters  of  such  fishing  vessels  as  belong 
to  your  port,  in  such  manner  as  you  may  deem  most  advisable. 

I  am,  Sir,  respectfully, 

Your  obedient  servant, 

W.  L.  Marcy 
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It  is  believed  that  the  principal  regulations  referred  to  above  are  the  following, 
from  the  Revised  Statutes  of  New  Brunswick,  vol.  i,  title  22,  chapter  101: 

“7.  The  wardens  of  any  county  shall,  when  necessary,  mark  out  and  designate, 
in  proper  positions,  ‘gurry  grounds,’  putting  up  notices  thereof,  describing  their  limits 
and  position,  in  the  several  school  houses,  and  other  most  public  places  in  the  parish 
where  the  said  gurry  grounds  are  marked  out,  publishing  the  like  notice  in  the  Royal 
Gazette;  and  no  person,  after  such  posting  and  publication,  shall  cast  overboard 
from  any  boat  or  vessel  the  offal  of  fish  into  the  water  at  or  near  the  said  parish  at 
any  place  except  the  said  gurry  grounds.” 

“12.  Within  the  parishes  of  Grand  Manan,  West  Isles,  Campo  Bello,  Pennfield, 
and  Saint  George,  in  the  county  of  Charlotte,  no  seine  or  net  shall  be  set  across  the 
mouth  of  any  haven,  river,  creek,  or  harbour,  nor  in  such  place  extending  more  than 
one-third  the  distance  across  the  same,  or  be  within  forty  fathoms  of  each  other,  nor 
shall  they  be  set  within  twenty  fathoms  of  the  shore  at  low-water  mark.” 

“15.  No  herrings  shall  be  taken  between  the  15th  day  of  July  and  the  15th  of 
October  in  any  year,  on  the  spawning  ground  at  the  head  of  Grand  Manan,  to  com¬ 
mence  at  the  eastern  part  of  Seal  Cove,  at  a  place  known  as  Red  Point,  thence  ex¬ 
tending  westerly  along  the  coast  and  around  the  southern  head  of  Bradford’s  Cove, 
about  five  miles,  and  extending  one  mile  from  the  shore;  all  nets  or  engines  used  for 
catching  herring  on  the  said  ground  within  that  period  shall  be  seized  and  forfeited, 
an!  every  person  engaged  in  using  the  same  shall  be  guilty  of  a  misdemeanor,  and 
punished  accordingly.” 

SECRETARY  OF  THE  TREASURY  BOUTWELL’S  FINAL  CIRCULAR 
OF  MARCH  6,  1872 1 

[NO.  16]  NAVIGATION  DIVISION,  CIRCULAR  NO.  5 

Relative  to  the  Fisheries  on  the  Coasts  of  the  British  North 

American  Colonies 

Treasury  Department,  Washington,  D.  C.,  March  6,  1872 
To  Collectors  of  Customs: 

As  the  season  for  fishing  on  the  coast  of  the  British  Possessions  in  our  vicinity  is 
approaching,  it  is  considered  important  that  fishermen  of  the  United  States  intending 
to  pursue  their  business  in  the  locality  mentioned  should  be  thoroughly  acquainted 
with  the  laws  and  regulations  governing  the  matter,  in  order  to  avoid  incurring  the 
penalties  for  violations  thereof.  To  that  end  the  following  Circular,  issued  by  this 
Department  June  9,  1870,  is  republished,  as  containing  information  still  applicable. 

You  will  please  endeavour  to  bring  the  contents  of  the  Circular  to  the  attention  of 
all  parties  concerned,  at  the  same  time  notifying  them  that  the  provisions  of  the 
Treaty  between  the  United  States  and  Great  Britain,  proclaimed  July  4, 1871,  relating 
to  the  fisheries,  will  not  go  into  effect  until  the  laws  required  to  carry  them  into  opera¬ 
tion  shall  have  been  passed  by  the  various  Governments  mentioned  in  Article  XXXIII, 
and  warning  them  that  their  business  must  yet  be  carried  on  subject  to  the  restrictions 
existing  at  the  time  of  the  ratification  of  the  Treaty: 

Circular 

”  In  compliance  with  the  request  of  the  Secretary  of  State,  you  are  hereby  author¬ 
ized  and  directed  to  inform  all  masters  of  fishing  vessels,  at  the  time  of  clearance  from 
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your  port,  that  the  authorities  of  the  Dominion  of  Canada  have  terminated  the  system 
of  granting  fishing  licenses  to  foreign  vessels,  under  which  they  have  heretofore  been 
permitted  to  fish  within  the  maritime  jurisdiction  of  the  said  Dominion,  that  is  to 
say,  within  three  marine  miles  of  the  shores  thereof;  and  that  all  fishermen  of  the 
United  States  are  prohibited  from  the  use  of  such  in-shore  fisheries,  except  so  far  as 
stipulated  in  the  first  Article  of  the  Treaty  of  October  20,  1818,  between  the  United 
States  and  Great  Britain,  in  virtue  of  which  the  fishermen  of  the  United  States  have, 
in  common  with  the  subjects  of  Her  Britannic  Majesty,  the  liberty  to  take  fish  of 
every  kind  on  that  part  of  the  southern  coast  of  Newfoundland  which  extends  from 
Cape  Ray  to  the  Rameau  Islands;  on  the  Western  and  Northern  coast  of  Newfound¬ 
land,  from  the  said  Cape  Ray  to  the  Quirpon  Islands,  on  the  shores  of  the  Magdalen 
Islands;  and,  also,  on  the  coasts,  bays,  harbours,  and  creeks,  from  Mount  Joly,  which 
was,  when  the  Treaty  was  signed,  on  the  southern  coast  of  Labrador,  to  and  through 
the  Straits  of  Belle  Isle,  and  thence  northwardly,  indefinitely  along  the  coast,  without 
prejudice,  however,  to  any  exclusive  rights  of  the  Hudson’s  Bay  Company;  and,  have 
also,  liberty  forever  to  dry  and  cure  fish  in  any  of  the  unsettled  bays,  harbours,  and 
creeks  of  the  southern  part  of  the  coast  of  Newfoundland,  above  described,  and  of 
the  coast  of  Labrador,  unless  the  same,  or  any  portion  thereof,  be  settled;  in  which 
case  it  is  not  lawful  for  the  said  fishermen  to  dry  or  cure  fish  at  such  portion  so  settled, 
without  previous  agreement  for  such  purpose  with  the  inhabitants,  proprietors,  or 
possessors  of  the  ground;  and,  also,  are  admitted  to  enter  any  other  bays  or  harbours, 
for  the  purpose  of  shelter  and  of  repairing  damages  therein,  of  purchasing  wood,  and 
of  obtaining  water,  and  for  no  other  purpose  whatever,  subject  to  such  restrictions  as 
may  be  necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein,  or  in  any 
other  manner  whatever  abusing  the  privileges  reserved  to  them  as  above  expressed. 
Fishermen  of  the  United  States  are  bound  to  respect  the  British  laws  and  regulations 
for  the  regulation  and  preservation  of  the  fisheries  to  the  same  extent  to  which  they 
are  applicable  to  British  or  Canadian  fishermen. 

“The  Canadian  Law  of  the  22d  of  May,  1868,  (31  Victoria,  cap.  61),  entitled  ‘An 
Act  respecting  Fishing  by  Foreign  Vessels,’  and  the  Act  assented  to  on  the  12th  of  May, 
1870,  entitled  ‘An  Act  to  amend  the  Act  respecting  Fishing  by  Foreign  Vessels,’  among 
other  things,  enact,  that  any  commissioned  officer  of  Her  Majesty’s  navy,  serving  on 
board  of  any  vessel  of  Her  Majesty’s  navy,  cruising  and  being  in  the  waters  of  Canada, 
for  the  purpose  of  affording  protection  to  Her  Majesty’s  subjects  engaged  in  the 
fisheries,  or  any  commissioned  officer  of  Her  Majesty’s  navy,  fishery  officer,  or  sti¬ 
pendiary  magistrate,  on  board  of  any  vessel  belonging  to  or  in  the  service  of  the  Gov¬ 
ernment  of  Canada,  and  employed  in  the  service  of  protecting  the  fisheries,  or  any 
officer  of  the  Customs  of  Canada,  sheriff,  magistrate,  or  other  person  duly  commis¬ 
sioned  for  that  purpose,  may  go  on  board  of  any  ship,  vessel,  or  boat,  within  any  harbour 
in  Canada,  or  hovering  (in  British  waters)  within  three  marine  miles  of  any  of  the  coasts, 
bays,  creeks,  or  harbours  in  Canada,  and  stay  on  board  so  long  as  she  may  remain  within 
such  place  or  distance;  and  that  any  one  of  such  officers  or  persons,  as  are  above 
mentioned,  may  bring  any  ship,  vessel,  or  boat,  being  within  any  harbour  in  Canada; 
or  hovering  (in  British  waters)  within  three  marine  miles  of  any  of  the  coasts,  bays, 
creeks,  or  harbours  in  Canada,  into  port  and  search  her  cargo,  and  may  also  examine 
the  master  upon  oath  touching  the  cargo  and  voyage;  and  if  the  master  or  person  in 
command  shall  not  truly  answer  the  questions  put  to  him  in  such  examination,  he  shall 
forfeit  four  hundred  dollars;  and  if  such  ship,  vessel,  or  boat  be  foreign,  or  not  navi¬ 
gated  according  to  the  laws  of  the  United  Kingdom  or  of  Canada,  and  has  been  found 
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fishing,  or  preparing  to  fish,  or  to  have  been  fishing  (in  British  waters)  within  three 
marine  miles  of  any  of  the  coasts,  bays,  creeks,  or  harbours  of  Canada,  not  included 
within  the  above-mentioned  limits,  without  a  license,  or  after  the  expiration  of  the 
period  named  in  the  last  license  granted  to  such  ship,  vessel,  or  boat  under  the  first 
section  of  this  Act,  such  ship,  vessel,  or  boat,  and  the  tackle,  rigging,  apparel,  furniture, 
stores,  and  cargo  thereof,  shall  be  forfeited.  And  that  all  goods,  ships,  vessels,  and 
boats,  and  the  tackle,  rigging,  apparel,  and  furniture,  stores,  and  cargo  liable  to  for¬ 
feiture  under  this  Act  may  be  seized  and  secured  by  any  officers  or  persons  mentioned 
in  the  second  section  of  this  Act.  And  every  person  opposing  any  officer  or  person 
in  the  execution  of  his  duty  under  this  Act,  or  aiding  or  abetting  any  other  person  in 
any  opposition,  shall  forfeit  eight  hundred  dollars,  and  shall  be  guilty  of  a  mis¬ 
demeanor,  and  upon  conviction  be  liable  to  imprisonment  for  a  term  not  exceeding 
two  years. 

“It  will  be  observed  that  the  warning  formerly  given  is  not  required  under  the  Amended 
Act ,  but  that  vessels  trespassing  are  liable  to  seizure  without  such  warning. 

“On  the  8th  January,  1870,  the  Governor  General  of  the  Dominion  of  Canada, 
in  Council,  ordered  that  suitable  sailing  vessels,  similar  to  the  ‘La  Canadienne,’  be 
chartered  and  equipped  for  the  service  of  protecting  the  Canadian  in-shore  fisheries 
against  illegal  encroachments  by  foreigners,  these  vessels  to  be  connected  with  the 
police  force  of  Canada,  and  to  form  a  marine  branch  of  the  same.  It  is  understood 
that,  by  a  change  of  the  boundaries  between  Canada  and  Labrador,  the  Canadian 
territory  now  includes  Mount  Joly  and  a  portion  of  the  shore  to  the  east  thereof, 
which,  in  the  Treaty  of  1818,  was  described  as  the  southern  coast  of  Labrador.  This 
municipal  change  of  boundary  does  not,  however,  interfere  with  the  rights  of  American 
fishermen,  as  defined  by  the  Treaty,  on  that  portion  of  what  was  the  southern  Coast 
of  Labrador,  east  of  Mount  Joly.”  .  .  . 

There  is  reason  to  apprehend  that  the  Canadian  authorities  will  adopt  similar 
measures  towards  preventing  encroachments  upon  the  British  fisheries  during  the 
season  of  1872. 

Very  respectfully, 

Geo.  S.  Boutwell, 

Secretary  of  the  Treasury 


CONVENTION  BETWEEN  THE  UNITED  STATES 
AND  GREAT  BRITAIN  1 

ARBITRATION 

The  President  of  the  United  States  of  America  and  His  Majesty  the  King  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond 
the  Seas,  Emperor  of  India,  desiring  in  pursuance  of  the  principles  set  forth  in  Articles 
15-19  of  the  Convention  for  the  pacific  settlement  of  international  disputes,  signed  at 
The  Hague  July  29,  1899,  1°  enter  into  negotiations  for  the  conclusion  of  an  Arbitra¬ 
tion  Convention,  have  named  as  their  Plenipotentiaries,  to  wit: 

The  President  of  the  United  States  of  America,  Elihu  Root,  Secretary  of  State  of 
the  United  States,  and 

His  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  of 
the  British  Dominions  beyond  the  Seas,  Emperor  of  India,  The  Right  Honorable 
James  Bryce,  O.  M.,  who,  after  having  communicated  to  one  another  their  full  powers, 
found  in  good  and  due  form,  have  agreed  upon  the  following  articles: 

Art.  I.  Differences  which  may  arise  of  a  legal  nature  or  relating  to  the  interpreta¬ 
tion  of  treaties  existing  between  the  two  Contracting  Parties  and  which  it  may  not 
have  been  possible  to  settle  by  diplomacy,  shall  be  referred  to  the  Permanent  Court  of 
Arbitration  established  at  The  Hague  by  the  Convention  of  the  29th  of  July,  1899, 
provided,  nevertheless,  that  they  do  not  affect  the  vital  interests,  the  independence, 
or  the  honor  of  the  two  Contracting  States,  and  do  not  concern  the  interests  of 
third  Parties. 

Art.  II.  In  each  individual  case  the  High  Contracting  Parties,  before  appealing 
to  the  Permanent  Court  of  Arbitration,  shall  conclude  a  special  Agreement  defining 
clearly  the  matter  in  dispute,  the  scope  of  the  powers  of  the  Arbitrators,  and  the 
periods  to  be  fixed  for  the  formation  of  the  Arbitral  Tribunal  and  the  several  stages 
of  the  procedure.  It  is  understood  that  such  special  agreements  on  the  part  of  the 
United  States  will  be  made  by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate  thereof;  His  Majesty’s  Government  reserving 
the  right  before  concluding  a  special  agreement  in  any  matter  affecting  the  interests 
of  a  self-governing  Dominion  of  the  British  Empire  to  obtain  the  concurrence  there¬ 
in  of  the  Government  of  that  Dominion. 

Such  Agreements  shall  be  binding  only  when  confirmed  by  the  two  Governments 
by  an  Exchange  of  Notes. 

Art.  III.  The  present  Convention  shall  be  ratified  by  the  President  of  the  United 
States  of  America  by  and  with  the  advice  and  consent  of  the  Senate  thereof,  and  by 
his  Britannic  Majesty.  The  ratifications  shall  be  exchanged  at  Washington  as  soon 
as  possible,  and  the  Convention  shall  take  effect  on  the  date  of  the  exchange  of  its 
ratifications. 

Art.  IV.  The  present  Convention  is  concluded  for  a  period  of  five  years,  dating 
from  the  day  of  the  exchange  of  its  ratifications. 

Done  in  duplicate  at  the  City  of  Washington,  this  fourth  day  of  April,  in  the 
year  1908.  Elihu  Root  [seal] 

James  Bryce  [seal] 

1  Appendix,  U.  S.  Case,  p.  11. 
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SPECIAL  AGREEMENT  FOR  THE  SUBMISSION  OF  QUESTIONS 
RELATING  TO  FISHERIES  ON  THE  NORTH  ATLANTIC  COAST  UNDER 
THE  GENERAL  TREATY  OF  ARBITRATION  CONCLUDED  BETWEEN 
THE  UNITED  STATES  AND  GREAT  BRITAIN  ON  THE  4th  DAY  OF 
APRIL,  1908  1 

Art.  I.  Whereas,  by  Article  I  of  the  Convention  signed  at  London  on  the  20th 
day  of  October,  1818,  between  the  United  States  and  Great  Britain,  it  was  agreed 
as  follows: 

Whereas  differences  have  arisen  respecting  the  Liberty  claimed  by  the  United 
States  for  the  Inhabitants  thereof,  to  take,  dry  and  cure  Fish  on  Certain  Coasts, 
Bays,  Harbours  and  Creeks  of  His  Britannic  Majesty’s  Dominions  in  America,  it  is 
agreed  between  the  High  Contracting  Parties,  that  the  Inhabitants  of  the  said  United 
States  shall  have  forever,  in  common  with  the  Subjects  of  His  Britannic  Majesty, 
the  Liberty  to  take  Fish  of  every  kind  on  that  part  of  the  Southern  Coast  of  Newfound¬ 
land  which  •  extends  from  Cape  Ray  to  the  Rameau  Islands,  on  the  Western  and 
Northern  Coast  of  Newfoundland,  from  the  said  Cape  Ray  to  the  Quirpon  Islands 
on  the  shores  of  the  Magdalen  Islands,  and  also  on  the  Coasts,  Bays,  Harbours,  and 
Creeks  from  Mount  Joly  on  the  Southern  Coast  of  Labrador,  to  and  through  the 
Straits  of  Belleisle  and  thence  Northwardly  indefinitely  along  the  Coast,  without 
prejudice  however,  to  any  of  the  exclusive  Rights  of  the  Hudson  Bay  Company; 
and  that  the  American  Fishermen  shall  also  have  liberty  forever,  to  dry  and  cure 
Fish  in  any  of  the  unsettled  Bays,  Harbours,  and  Creeks  of  the  Southern  part  of  the 
Coast  of  Newfoundland  hereabove  described,  and  of  the  Coast  of  Labrador;  but  so 
soon  as  the  same,  or  any  Portion  thereof,  shall  be  settled,  it  shall  not  be  lawful  for 
the  said  Fishermen  to  dry  or  cure  Fish  at  such  Portion  so  settled,  without  previous 
agreement  for  such  purpose  with  the  Inhabitants,  Proprietors,  or  Possessors  of  the 
ground.  —  And  the  United  States  hereby  renounce  forever,  any  Liberty  heretofore 
enjoyed  or  claimed  by  the  Inhabitants  thereof,  to  take,  dry,  or  cure  Fish  on,  or  within 
three  marine  Miles  of  any  of  the  Coasts,  Bays,  Creeks,  or  Harbours  of  His  Britannic 
Majesty’s  Dominions  in  America  not  included  within  the  above  mentioned  limits; 
provided,  however,  that  the  American  Fishermen  shall  be  admitted  to  enter  such 
Bays  or  Harbours  for  the  purpose  of  Shelter  and  of  repairing  Damages  therein,  of 
purchasing  Wood,  and  of  obtaining  Water,  and  for  no  other  purpose  whatever.  But 
they  shall  be  under  such  Restrictions  as  may  be  necessary  to  prevent  their  taking, 
drying  or  curing  Fish  therein,  or  in  any  other  manner  whatever  abusing  the  Privileges 
hereby  reserved  to  them. 

And,  whereas,  differences  have  arisen  as  to  the  scope  and  meaning  of  the  said 
Article,  and  of  the  liberties  therein  referred  to,  and  otherwise  in  respect  of  the  rights 
and  liberties  which  the  inhabitants  of  the  United  States  have  or  claim  to  have  in  the 
waters  or  on  the  shores  therein  referred  to: 

It  is  agreed  that  the  following  questions  shall  be  submitted  for  decision  to  a 
tribunal  of  arbitration  constituted  as  hereinafter  provided: 

Question  1.  To  what  extent  are  the  following  contentions  or  either  of  them 
justified  ? 

It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of  the  liberty  to  take 
fish  referred  to  in  the  said  Article,  which  the  inhabitants  of  the  United  States  have 
forever  in  common  with  the  subjects  of  His  Britannic  Majesty,  is  subject,  without  the 
consent  of  the  United  States,  to  reasonable  regulation  by  Great  Britain,  Canada,  or 
Newfoundland  in  the  form  of  municipal  laws,  ordinances,  or  rules,  as,  for  example, 
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to  regulations  in  respect  of  (1)  the  hours,  days,  or  seasons  when  fish  may  be  taken  on 
the  treaty  coasts;  (2)  the  method,  means,  and  implements  to  be  used  in  the  taking  of 
fish  or  in  the  carrying  on  of  fishing  operations  on  such  coasts;  (3)  any  other  matters 
of  a  similar  character  relating  to  fishing;  such  regulations  being  reasonable,  as  being, 
for  instance  — 

(a)  Appropriate  or  necessary  for  the  protection  and  preservation  of  such  fisheries 
and  the  exercise  of  the  rights  of  British  subjects  therein  and  of  the  liberty  which  by 
the  said  Article  I  the  inhabitants  of  the  United  States  have  therein  in  common  with 
British  subjects; 

(b)  Desirable  on  grounds  of  public  order  and  morals; 

( c )  Equitable  and  fair  as  between  local  fishermen  and  the  inhabitants  of  the  United 
States  exercising  the  said  treaty  liberty  and  not  so  framed  as  to  give  unfairly  an 
advantage  to  the  former  over  the  latter  class. 

It  is  contended  on  the  part  of  the  United  States  that  the  exercise  of  such  liberty 
is  not  subject  to  limitations  or  restraints  by  Great  Britain,  Canada,  or  Newfoundland 
in  the  form  of  municipal  laws,  ordinances,  or  regulations  in  respect  of  (1)  the  hours, 
days,  or  seasons  when  the  inhabitants  of  the  United  States  may  take  fish  on  the  treaty 
coasts,  or  (2)  the  method,  means,  and  implements  used  by  them  in  taking  fish  or  in 
carrying  on  fishing  operations  on  such  coasts,  or  (3)  any  other  limitations  or  restraints 
of  similar  character  — 

(a)  Unless  they  are  appropriate  and  necessary  for  the  protection  and  preserva¬ 
tion  of  the  common  rights  in  such  fisheries  and  the  exercise  thereof;  and 

( b )  Unless  they  are  reasonable  in  themselves  and  fair  as  between  local  fishermen 
and  fishermen  coming  from  the  United  States,  and  not  so  framed  as  to  give  an  advan¬ 
tage  to  the  former  over  the  latter  class;  and 

(c)  Unless  their  appropriateness,  necessity,  reasonableness,  and  fairness  be  deter¬ 
mined  by  the  United  States  and  Great  Britain  by  common  accord  and  the  United 
States  concurs  in  their  enforcement. 

Question  2.  Have  the  inhabitants  of  the  United  States,  while  exercising  the  liberties 
referred  to  in  said  Article,  a  right  to  employ  as  members  of  the  fishing  crews  of  their 
vessels  persons  not  inhabitants  of  the  United  States  ? 

Question  3.  Can  the  exercise  by  the  inhabitants  of  the  United  States  of  the  liber¬ 
ties  referred  to  in  the  said  Article  be  subjected,  without  the  consent  of  the  United 
States,  to  the  requirements  of  entry  or  report  at  custom-houses  or  the  payment  of 
light  or  harbor  or  other  dues,  or  to  any  other  similar  requirement  or  condition  or 
exaction  ? 

Question  4.  Under  the  provision  of  the  said  Article  that  the  American  fishermen 
shall  be  admitted  to  enter  certain  bays  or  harbors  for  shelter,  repairs,  wood,  or  water, 
and  for  no  other  purpose  whatever,  but  that  they  shall  be  under  such  restrictions  as 
may  be  necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein  or  in  any  other 
manner  whatever  abusing  the  privileges  thereby  reserved  to  them,  is  it  permissible 
to  impose  restrictions  making  the  exercise  of  such  privileges  conditional  upon  the  pay¬ 
ment  of  light  or  harbor  or  other  dues,  or  entering  or  reporting  at  custom-houses  or 
any  similar  conditions  ? 

Question  5.  From  where  must  be  measured  the  “three  marine  miles  of  any  of  the 
coasts,  bays,  creeks,  or  harbors”  referred  to  in  the  said  Article? 

Question  6.  Have  the  inhabitants  of  the  United  States  the  liberty  under  the  said 
Article  or  otherwise,  to  take  fish  in  the  bays,  harbors,  and  creeks  on  that  part  of  the 
southern  coast  of  Newfoundland  which  extends  from  Cape  Ray  to  Rameau  Islands, 
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or  on  the  western  and  northern  coasts  of  Newfoundland  from  Cape  Ray  to  Quirpon 
Islands,  or  on  the  Magdalen  Islands  ? 

Question  7.  Are  the  inhabitants  of  the  United  States  whose  vessels  resort  to  the 
treaty  coasts  for  the  purpose  of  exercising  the  liberties  referred  to  in  Article  I  of  the 
treaty  of  1818  entitled  to  have  for  those  vessels,  when  duly  authorized  by  the  United 
States  in  that  behalf,  the  commercial  privileges  on  the  treaty  coasts  accorded  by  agree¬ 
ment  or  otherwise  to  United  States  trading  vessels  generally? 

Art.  II.  Either  Party  may  call  the  attention  of  the  Tribunal  to  any  legislative  or 
executive  act  of  the  other  Party,  specified  within  three  months  of  the  exchange  of 
notes  enforcing  this  agreement,  and  which  is  claimed  to  be  inconsistent  with  the 
true  interpretation  of  the  treaty  of  1818;  and  may  call  upon  the  Tribunal  to 
express  in  its  award  its  opinion  upon  such  acts,  and  to  point  out  in  what  respects,  if 
any,  they  are  inconsistent  with  the  principles  laid  down  in  the  award  in  reply  to 
the  preceding  questions;  and  each  Party  agrees  to  conform  to  such  opinion. 

Art.  III.  If  any  question  arises  in  the  arbitration  regarding  the  reasonableness 
of  any  regulation  or  otherwise  which  requires  an  examination  of  the  practical  effect  of 
any  provisions  in  relation  to  the  conditions  surrounding  the  exercise  of  the  liberty  of 
fishery  enjoyed  by  the  inhabitants  of  the  United  States,  or  which  requires  expert  in¬ 
formation  about  the  fisheries  themselves,  the  Tribunal  may,  in  that  case,  refer  such 
question  to  a  commission  of  three  expert  specialists  in  such  matters;  one  to  be  desig¬ 
nated  by  each  of  the  Parties  hereto,  and  the  third,  who  shall  not  tre  a  national  of 
either  Party,  to  be  designated  by  the  Tribunal.  This  Commission  shall  examine  into 
and  report  their  conclusions  on  any  question  or  questions  so  referred  to  it  by  the  Tri¬ 
bunal  and  such  report  shall  be  considered  by  the  Tribunal  and  shall,  if  incorporated 
by  them  in  the  award,  be  accepted  as  a  part  thereof. 

Pending  the  report  of  the  Commission  upon  the  question  or  questions  so  referred 
and  without  awaiting  such  report,  the  Tribunal  may  make  a  separate  award  upon  all 
or  any  other  questions  before  it,  and  such  separate  award,  if  made,  shall  become 
immediately  effective,  provided  that  the  report  aforesaid  shall  not  be  incorporated 
in  the  award  until  it  has  been  considered  by  the  Tribunal.  The  expenses  of  such 
Commission  shall  be  borne  in  equal  moieties  by  the  Parties  hereto. 

Art.  IV.  The  Tribunal  shall  recommend  for  the  consideration  of  the  High  Con¬ 
tracting  Parties  rules  and  a  method  of  procedure  under  which  all  questions  which 
may  arise  in  the  future  regarding  the  exercise  of  the  liberties  above  referred  to  may 
be  determined  in  accordance  with  the  principles  laid  down  in  the  award.  If  the  High 
Contracting  Parties  shall  not  adopt  the  rules  and  method  of  procedure  so  recom¬ 
mended,  or  if  they  shall  not,  subsequently  to  the  delivery  of  the  award,  agree  upon 
such  rules  and  methods,  then  any  differences  which  may  arise  in  the  future  between 
the  High  Contracting  Parties  relating  to  the  interpretation  of  the  treaty  of  1818  or 
to  the  effect  and  application  of  the  award  of  the  Tribunal  shall  be  referred  informally 
to  the  Permanent  Court  at  The  Hague  for  decision  by  the  summary  procedure  pro¬ 
vided  in  Chapter  IV  of  The  Hague  Convention  of  the  18th  of  October,  1907. 

Art.  V.  The  Tribunal  of  Arbitration  provided  for  herein  shall  be  chosen  from  the 
general  list  of  members  of  the  Permanent  Court  at  The  Hague,  in  accordance  with 
the  provisions  of  Article  XLV  of  the  Convention  for  the  Settlement  of  International 
Disputes,  concluded  at  the  Second  Peace  Conference  at  The  Hague  on  the  18th  of 
October,  1907.  The  provisions  of  said  Convention,  so  far  as  applicable  and  not  incon¬ 
sistent  herewith,  and  excepting  Articles  LIII  and  LIV,  shall  govern  the  proceedings 
under  the  submission  herein  provided  for. 
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The  time  allowed  for  the  direct  agreement  of  the  President  of  the  United  States 
and  His  Britannic  Majesty  on  the  composition  of  such  Tribunal  shall  be  three  months. 

Art.  VI.  The  pleadings  shall  be  communicated  in  the  order  and  within  the  time 
following : 

As  soon  as  may  be  and  within  a  period  not  exceeding  seven  months  from  the  date 
of  the  exchange  of  notes  making  this  agreement  binding  the  printed  case  of  each  of 
the  Parties  hereto,  accompanied  by  printed  copies  of  the  documents,  the  official  cor¬ 
respondence,  and  all  other  evidence  on  which  each  Party  relies,  shall  be  delivered  in 
duplicate  (with  such  additional  copies  as  may  be  agreed  upon)  to  the  agent  of  the  other 
Party.  It  shall  be  sufficient  for  this  purpose  if  such  case  is  delivered  at  the  British 
Embassy  at  Washington  or  at  the  American  Embassy  at  London,  as  the  case  may  be, 
for  transmission  to  the  agent  for  its  Government. 

Within  fifteen  days  thereafter  such  printed  case  and  accompanying  evidence  of 
each  of  the  Parties  shall  be  delivered  in  duplicate  to  each  member  of  the  Tribunal, 
and  such  delivery  may  be  made  by  depositing  within  the  stated  period  the  necessary 
number  of  copies  with  the  International  Bureau  at  The  Hague  for  transmission  to  the 
Arbitrators. 

After  the  delivery  on  both  sides  of  such  printed  case,  either  Party  may,  in  like 
manner,  and  within  four  months  after  the  expiration  of  the  period  above  fixed  for  the 
delivery  to  the  agents  of  the  case,  deliver  to  the  agent  of  the  other  Party  (with  such 
additional  copies  as  may  be  agreed  upon),  a  printed  counter-case  accompanied  by 
printed  copies  of  additional  documents,  correspondence,  and  other  evidence  in  reply 
to  the  case,  documents,  correspondence,  and  other  evidence  so  presented  by  the  other 
Party,  and  within  fifteen  days  thereafter  such  Party  shall,  in  like  manner  as  above 
provided,  deliver  in  duplicate  such  counter-case  and  accompanying  evidence  to  each 
of  the  Arbitrators. 

The  foregoing  provisions  shall  not  prevent  the  Tribunal  from  permitting  either 
Party  to  rely  at  the  hearing  upon  documentary  or  other  evidence  which  is  shown  to 
have  become  open  to  its  investigation  or  examination  or  available  for  use  too  late  to 
be  submitted  within  the  period  hereinabove  fixed  for  the  delivery  of  copies  of  evidence, 
but  in  case  any  such  evidence  is  to  be  presented,  printed  copies  of  it,  as  soon  as  possible 
after  it  is  secured,  must  be  delivered,  in  like  manner  as  provided  for  the  delivery  of 
copies  of  other  evidence,  to  each  of  the  Arbitrators  and  to  the  agent  of  the  other 
Party.  The  admission  of  any  such  additional  evidence,  however,  shall  be  subject  to 
such  conditions  as  the  Tribunal  may  impose,  and  the  other  Party  shall  have  a  reason¬ 
able  opportunity  to  offer  additional  evidence  in  rebuttal. 

The  Tribunal  shall  take  into  consideration  all  evidence  which  is  offered  by  either 
Party. 

Art.  VII.  If  in  the  case  or  counter-case  (exclusive  of  the  accompanying  evidence) 
either  Party  shall  have  specified  or  referred  to  any  documents,  correspondence,  or 
other  evidence  in  its  own  exclusive  possession  without  annexing  a  copy,  such  Party 
shall  be  bound,  if  the  other  Party  shall  demand  it  within  thirty  days  after  the  delivery 
of  the  case  or  counter-case  respectively,  to  furnish  to  the  Party  applying  for  it  a  copy 
thereof;  and  either  Party  may,  within  the  like  time,  demand  that  the  other  shall 
furnish  certified  copies  or  produce  for  inspection  the  originals  of  any  documentary 
evidence  adduced  by  the  Party  upon  whom  the  demand  is  made.  It  shall  be  the  duty 
of  the  Party  upon  whom  any  such  demand  is  made  to  comply  with  it  as  soon  as  may 
be,  and  within  a  period  not  exceeding  fifteen  days  after  the  demand  has  been  received. 
The  production  for  inspection  or  the  furnishing  to  the  other  Party  of  official  govern- 
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mental  publications,  publishing,  as  authentic,  copies  of  the  documentary  evidence 
referred  to,  shall  be  a  sufficient  compliance  with  such  demand,  if  such  governmental 
publications  shall  have  been  published  prior  to  the  1st  day  of  January,  1908.  If  the 
demand  is  not  complied  with,  the  reasons  for  the  failure  to  comply  must  be  stated  to 
the  Tribunal. 

Art.  VIII.  The  Tribunal  shall  meet  within  six  months  after  the  expiration  of  the 
period  above  fixed  for  the  delivery  to  the  agents  of  the  case,  and  upon  the  assembling 
of  the  Tribunal  at  its  first  session  each  Party,  through  its  agent  or  counsel,  shall 
deliver  in  duplicate  to  each  of  the  Arbitrators  and  to  the  agent  and  counsel  of  the 
other  party  (with  such  additional  copies  as  may  be  agreed  upon)  a  printed  argument 
showing  the  points  and  referring  to  the  evidence  upon  which  it  relies. 

The  time  fixed  by  this  Agreement  for  the  delivery  of  the  case,  counter-case,  or 
argument,  and  for  the  meeting  of  the  Tribunal,  may  be  extended  by  mutual  consent 
of  the  Parties. 

Art.  IX.  The  decision  of  the  Tribunal  shall,  if  possible,  be  made  within  two 
months  from  the  close  of  the  arguments  on  both  sides,  unless  on  the  request  of  the 
Tribunal  the  Parties  shall  agree  to  extend  the  period. 

It  shall  be  made  in  writing,  and  dated  and  signed  by  each  member  of  the  Tribunal, 
and  shall  be  accompanied  by  a  statement  of  reasons. 

A  member  who  may  dissent  from  the  decision  may  record  his  dissent  when  signing. 

The  language  to  be  used  throughout  the  proceedings  shall  be  English. 

Art.  X.  Each  Party  reserves  to  itself  the  right  to  demand  a  revision  of  the  award. 
Such  demand  shall  contain  a  statement  of  the  grounds  on  which  it  is  made  and  shall 
be  made  within  five  days  of  the  promulgation  of  the  award,  and  shall  be  heard  by  the 
Tribunal  within  ten  days  thereafter.  The  Party  making  the  demands  shall  serve  a 
copy  of  the  same  on  the  opposite  Party,  and  both  Parties  shall  be  heard  in  argument 
by  the  Tribunal  on  said  demand.  The  demand  can  only  be  made  on  the  discovery 
of  some  new  fact  or  circumstance  calculated  to  exercise  a  decisive  influence  upon  the 
award  and  which  was  unknown  to  the  Tribunal  and  to  the  Party  demanding  the  revi¬ 
sion  at  the  time  the  discussion  was  closed,  or  upon  the  ground  that  the  said  award 
does  not  fully  and  sufficiently,  within  the  meaning  of  this  Agreement,  determine  any 
question  or  questions  submitted.  If  the  Tribunal  shall  allow  the  demand  for  a  revi¬ 
sion,  it  shall  afford  such  opportunity  for  further  hearings  and  arguments  as  it  shall 
deem  necessary. 

Art.  XI.  The  present  Agreement  shall  be  deemed  to  be  binding  only  when  con¬ 
firmed  by  the  two  Governments  by  an  exchange  of  notes. 

In  witness  whereof  this  Agreement  has  been  signed  and  sealed  by  the  Secretary  of 
State  of  the  United  States,  Elihu  Root,  on  behalf  of  the  United  States,  and  by  His 
Britannic  Majesty’s  Ambassador  at  Washington,  The  Right  Honorable  James  Bryce, 
O.  M.,  on  behalf  of  Great  Britain. 

Done  at  Washington  on  the  27th  day  of  January,  one  thousand  nine  hundred  and 
nine. 

Elihu  Root  [seal.] 
James  Bryce  [seal.] 
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Permanent  Court  of  Arbitration  at  The  Hague.  The  North  Atlantic 

Coast  Fisheries 

PREAMBLE 

Whereas  a  Special  Agreement  between  the  United  States  of  America  and  Great 
Britain,  signed  at  Washington  the  27th  January,  1909,  and  confirmed  by  interchange 
of  Notes  dated  the  4th  March,  1909,  was  concluded  in  conformity  with  the  provisions 
of  the  General  Arbitration  Treaty  between  the  United  States  of  America  and  Great 
Britain,  signed  the  4th  April,  1908,  and  ratified  the  4th  June,  1908; 

And  whereas  the  said  Special  Agreement  for  the  submission  of  questions  relating 
to  fisheries  on  the  North  Atlantic  Coast  under  the  general  treaty  of  Arbitration  con¬ 
cluded  between  the  United  States  and  Great  Britain  on  the  4th  day  of  April,  1908, 
is  as  follows: 

Art.  I.  Whereas  by  Article  I  of  the  Convention  signed  at  London  on  the  20th 
day  of  October*  1818,  between  Great  Britain  and  the  United  States,  it  was  agreed  as 
follows:  — 

Whereas  differences  have  arisen  respecting  the  liberty  claimed  by  the  United  States  for 
the  inhabitants  thereof,  to  take,  dry  and  cure  Fish  on  Certain  Coasts,  Bays,  Harbours  and 
Creeks  of  His  Britannic  Majesty's  Dominions  in  America,  it  is  agreed  between  the  High 
Contracting  Parties,  that  the  Inhabitants  of  the  said  United  States  shall  have  forever,  in 
common  with  the  Subjects  of  Ilis  Britannic  Majesty,  the  Liberty  to  take  Fish  of  every  kind 
on  that  part  of  the  Southern  Coast  of  Newfoundland  which  extends  from  Cape  Ray  to  the 
Rameau  Islands,  on  the  Western  and  Northern  Coast  of  Newfoundland,  from  the  said 
Cape  Ray  to  the  Quirpon  Islands,  on  the  shores  of  the  Magdalen  Islands,  and  also  on  the 
Coasts,  Bays,  Harbours,  and  Creeks  from  Mount  Joly  on  the  Southern  Coast  of  Labrador, 
to  and  through  the  Straits  of  Belleisle  and  thence  Northwardly  indefinitely  along  the  coast, 
without  prejudice,  however,  to  any  of  the  exclusive  Rights  of  the  Hudson  Bay  Company; 
and  that  the  American  Fishermen  shall  also  have  liberty  forever,  to  dry  and  cure  Fish  in 
any  of  the  unsettled  Bays,  Harbours  and  Creeks  of  the  Southern  part  of  the  Coast  of  New¬ 
foundland  hereabove  described,  and  of  the  Coast  of  Labrador;  but  so  soon  as  the  same,  or 
any  Portion  thereof,  shall  be  settled,  it  shall  not  be  lawful  for  the  said  Fishermen  to  dry  or 
cure  Fish  at  such  Portion  so  settled,  without  previous  agreement  for  such  purpose  with  the 
Inhabitants,  Proprietors,  or  Possessors  of  the  ground. —  And  the  United  States  hereby 
renounce  forever,  any  Liberty  heretofore  enjoyed  or  claimed  by  the  Inhabitants,  thereof,  to 
take,  dry,  or  cure  Fish  on,  or  within  three  marine  Miles  of  any  of  the  Coasts,  Bays,  Creeks, 
or  Harbours  of  His  Britannic  Majesty’s  Dominions  in  America  not  included  within  the 
above-mentioned  limits;  provided,  however,  that  the  American  Fishermen  shall  be  admitted 
to  enter  such  Bays  or  Harbours  for  the  purpose  of  Shelter  and  of  repairing  Damages  therein, 
of  purchasing  Wood,  and  of  obtaining  Water,  and  for  no  other  purpose  whatever.  But 
they  shall  be  under  such  Restrictions  as  may  be  necessary  to  prevent  their  taking,  drying 
or  curing  Fish  therein,  or  in  any  other  manner  whatever  abusing  the  Privileges  hereby 
reserved  to  them. 

1,1  Oral  Argument,”  Vol.  H,  p.  1433. 
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And,  whereas,  differences  have  arisen  as  to  the  scope  and  meaning  of  the  said 
Article,  and  of  the  liberties  therein  referred  to,  and  otherwise  in  respect  of  the  rights 
and  liberties  which  the  inhabitants  of  the  United  States  have  or  claim  to  have  in  the 
waters  or  on  the  shores  therein  referred  to: 

It  is  agreed  that  the  following  questions  shall  be  submitted  for  decision  to  a  tri¬ 
bunal  of  arbitration  constituted  as  hereinafter  provided: — - 

Question  1.  To  what  extent  are  the  following  contentions  of  either  of  them 
justified  ? 

It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of  the  liberty  to  take 
fish  referred  to  in  the  said  Article,  which  the  inhabitants  of  the  United  States  have 
forever  in  common  with  the  subjects  of  His  Britannic  Majesty,  is  subject,  without 
the  consent  of  the  United  States,  to  reasonable  regulation  by  Great  Britain,  Canada, 
or  Newfoundland  in  the  form  of  municipal  laws,  ordinances,  or  rules,  as,  for  example, 
to  regulations  in  respect  of  (1)  the  hours,  days,  or  seasons  when  fish  may  be  taken  on 
the  treaty  coasts;  (2)  the  method,  means,  and  implements  to  be  used  in  the  taking 
of  fish  or  in  the  carrying  on  of  fishing  operations  on  such  coasts;  (3)  any  other  matters 
of  a  similar  character  relating  to  fishing;  such  regulations  being  reasonable,  as  being, 
for  instance  — 

(a.)  Appropriate  or  necessary  for  the  protection  and  preservation  of  such  fisheries 
and  the  exercise  of  the  rights  of  British  subjects  therein  and  of  the  liberty  which  by 
the  said  Article  I  the  inhabitants  of  the  United  States  have  therein  in  common  with 
British  subjects; 

( b .)  Desirable  on  grounds  of  public  order  and  morals; 

(c.)  Equitable  and  fair  as  between  local  fishermen  and  the  inhabitants  of  the 
United  States  exercising  the  said  treaty  liberty  and  not  so  framed  as  to  give  unfairly 
an  advantage  to  the  former  over  the  latter  class. 

It  is  contended  on  the  part  of  the  United  States  that  the  exercise  of  such  liberty 
is  not  subject  to  limitations  or  restraints  by  Great  Britain,  Canada,  or  Newfoundland 
in  the  form  of  municipal  laws,  ordinances,  or  regulations  in  respect  of  (1)  the  hours, 
days,  or  seasons  when  the  inhabitants  of  the  United  States  may  take  fish  on  the  treaty 
coasts,  or  (2)  the  method,  means,  and  implements  used  by  them  in  taking  fish  or  in 
carrying  on  fishing  operations  on  such  coasts,  or  (3)  any  other  limitations  or  restraints 
of  similar  character  — 

(a.)  Unless  they  are  appropriate  and  necessary  for  the  protection  and  preservation 
of  the  common  rights  in  such  fisheries  and  the  exercise  thereof;  and 

( b .)  Unless  they  are  reasonable  in  themselves  and  fair  as  between  local  fishermen 
and  fishermen  coming  from  the  United  States,  and  not  so  framed  as  to  give  an  advan¬ 
tage  to  the  former  over  the  latter  class;  and 

(c.)  Unless  their  appropriateness,  necessity,  reasonableness,  and  fairness  be  deter¬ 
mined  by  the  United  States  and  Great  Britain  by  common  accord  and  the  United 
States  concurs  in  their  enforcement. 

Question  2.  Have  the  inhabitants  of  the  United  States,  while  exercising  the  liberties 
referred  to  in  said  Article,  a  right  to  employ  as  members  of  the  fishing  crews  of  their 
vessels  persons  not  inhabitants  of  the  United  States  ? 

Question  3.  Can  the  exercise  by  the  inhabitants  of  the  United  States  of  the  liberties 
referred  to  in  the  said  Article  be  subjected,  without  the  consent  of  the  United  States, 
to  the  requirements  of  entry  or  report  at  custom-houses  or  the  payment  of  light 
or  harbour  or  other  dues,  or  to  any  other  similar  requirement  or  condition  or 
exaction  ? 
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Question  4.  Under  the  provision  of  the  said  Article  that  the  American  fishermen 
shall  be  admitted  to  enter  certain  bays  or  harbours  for  shelter,  repairs,  wood,  or  water, 
and  for  no  other  purpose  whatever,  but  that  they  shall  be  under  such  restrictions  as 
may  be  necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein  or  in  any  other 
manner  whatever  abusing  the  privileges  thereby  reserved  to  them,  is  it  permissible 
to  impose  restrictions  making  the  exercise  of  such  privileges  conditional  upon  the  pay¬ 
ment  of  light  or  harbour  or  other  dues,  or  entering  or  reporting  at  custom-houses  or 
any  similar  conditions  ? 

Question  5.  From  where  must  be  measured  the  “three  marine  miles  of  any  of  the 
coasts,  bays,  creeks,  or  harbours”  referred  to  in  the  said  Article? 

Question  6.  Have  the  inhabitants  of  the  United  States  the  liberty  under  the  said 
Article  or  otherwise  to  take  fish  in  the  bays,  harbours,  and  creeks  on  that  part  of  the 
southern  coast  of  Newfoundland  which  extends  from  Cape  Ray  to  Rameau  Islands, 
or  on  the  western  and  northern  coasts  of  Newfoundland  from  Cape  Ray  to  Quirpon 
Islands,  or  on  the  Magdalen  Islands  ? 

Question  7.  Are  the  inhabitants  of  the  United  States  whose  vessels  resort  to  the 
treaty  coasts  for  the  purpose  of  exercising  the  liberties  referred  to  in  Article  I  of  the 
treaty  of  1818  entitled  to  have  for  those  vessels,  when  duly  authorized  by  the  United 
States  in  that  behalf,  the  commercial  privileges  on  the  treaty  coasts  accorded  by  agree¬ 
ment  or  otherwise  to  United  States  trading-vessels  generally? 

Art.  II.  Either  Party  may  call  the  attention  of  the  Tribunal  to  any  legislative  or 
executive  act  of  the  other  Party,  specified  within  three  months  of  the  exchange  of  notes 
enforcing  this  agreement,  and  which  is  claimed  to  be  inconsistent  with  the  true  inter¬ 
pretation  of  the  Treaty  of  1818;  and  may  call  upon  the  Tribunal  to  express  in  its 
award  its  opinion  upon  such  acts,  and  to  point  out  in  what  respects,  if  any,  they  are 
inconsistent  with  the  principles  laid  down  in  the  award  in  reply  to  the  preceding 
questions;  and  each  Party  agrees  to  conform  to  such  opinion. 

Art.  III.  If  any  question  arises  in  the  arbitration  regarding  the  reasonableness  of 
any  regulation  or  otherwise  which  requires  an  examination  of  the  practical  effect 
of  any  provisions  in  relation  to  the  conditions  surrounding  the  exercise  of  the  liberty 
of  fishery  enjoyed  by  the  inhabitants  of  the  United  States,  or  which  requires  expert 
information  about  the  fisheries  themselves,  the  Tribunal  may,  in  that  case,  refer  such 
question  to  a  Commission  of  three  expert  specialists  in  such  matters;  one  to  be  desig¬ 
nated  by  each  of  the  Parties  hereto,  and  the  third,  who  shall  not  be  a  national  of  either 
Party,  to  be  designated  by  the  Tribunal.  This  Commission  shall  examine  into  and 
report  their  conclusions  on  any  question  or  questions  so  referred  to  it  by  the  Tribunal 
and  such  report  shall  be  considered  by  the  Tribunal  and  shall,  if  incorporated  by  them 
in  the  award,  be  accepted  as  a  part  thereof. 

Pending  the  report  of  the  Commission  upon  the  question  or  questions  so  referred 
and  without  awaiting  such  report,  the  Tribunal  may  make  a  separate  award  upon 
all  or  any  other  questions  before  it,  and  such  separate  award,  if  made,  shall  become 
immediately  effective,  provided  that  the  report  aforesaid  shall  not  be  incorporated  in 
the  award  until  it  has  been  considered  by  the  Tribunal.  The  expenses  of  such  Com¬ 
mission  shall  be  borne  in  equal  moieties  by  the  Parties  hereto. 

Art.  IV.  The  Tribunal  shall  recommend  for  the  consideration  of  the  High  Con¬ 
tracting  Parties  rules  and  a  method  of  procedure  under  which  all  questions  which  may 
arise  in  the  future  regarding  the  exercise  of  the  liberties  above  referred  to  may  be 
determined  in  accordance  with  the  principles  laid  down  in  the  award.  If  the  High 
Contracting  Parties  shall  not  adopt  the  rules  and  method  of  procedure  so  recom- 
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mended,  or  if  they  shall  not,  subsequently  to  the  delivery  of  the  award,  agree  upon 
such  rules  and  methods,  then  any  differences  which  may  arise  in  the  future  be¬ 
tween  the  High  Contracting  Parties  relating  to  the  interpretation  of  the  Treaty  of 
1818  or  to  the  effect  and  application  of  the  award  of  the  Tribunal  shall  be  referred 
informally  to  the  Permanent  Court  at  The  Hague  for  decision  by  the  summary 
procedure  provided  in  Chapter  IV  of  The  Hague  Convention  of  the  18th  October, 
1907. 

Art.  V.  The  Tribunal  of  Arbitration  provided  for  herein  shall  be  chosen  from  the 
general  list  of  members  of  the  Permanent  Court  at  The  Hague,  in  accordance  with 
the  provisions  of  Article  XLV  of  the  Convention  for  the  Settlement  of  International 
Disputes,  concluded  at  the  Second  Peace  Conference  at  The  Hague  on  the  18th  of 
October,  1907.  The  provisions  of  said  Convention,  so  far  as  applicable  and  not  in¬ 
consistent  herewith,  and  excepting  Articles  LIII  and  LIV,  shall  govern  the  proceedings 
under  the  submission  herein  provided  for. 

The  time  allowed  for  the  direct  agreement  of  His  Britannic  Majesty  and  the 
President  of  the  United  States  on  the  composition  of  such  Tribunal  shali  be  three 
months. 

Art.  VI.  The  pleadings  shall  be  communicated  in  the  order  and  within  the  time 
following: 

As  soon  as  may  be  and  within  a  period  not  exceeding  seven  months  from  the  date  of 
the  exchange  of  notes  making  this  agreement  binding  the  printed  case  of  each  of  the 
Parties  hereto,  accompanied  by  printed  copies  of  the  documents,  the  official  correspond¬ 
ence,  and  all  other  evidence  on  which  each  Party  relies,  shall  be  delivered  in  duplicate 
(with  such  additional  copies  as  may  be  agreed  upon)  to  the  agent  of  the  other  Party. 
It  shall  be  sufficient  for  this  purpose  if  such  case  is  delivered  at  the  British  Embassy 
at  Washington  or  at  the  American  Embassy  at  London,  as  the  case  may  be,  for  trans¬ 
mission  to  the  agent  for  its  Government. 

Within  fifteen  days  thereafter  such  printed  case  and  accompanying  evidence  of 
each  of  the  Parties  shall  be  delivered  in  duplicate  to  each  member  of  the  Tribunal,  and 
suqh  delivery  may  be  made  by  depositing  within  the  stated  period  the  necessary 
number  of  copies  with  the  International  Bureau  at  The  Hague  for  transmission  to 
the  Arbitrators. 

After  the  delivery  on  both  sides  of  such  printed  case,  either  Party  may,  in  like  man¬ 
ner,  and  within  four  months  after  the  expiration  of  the  period  above  fixed  for  the 
delivery  to  the  agents  of  the  case,  deliver  to  the  agent  of  the  other  Party  (with  such 
additional  copies  as  may  be  agreed  upon),  a  printed  counter-case  accompanied  by 
printed  copies  of  additional  documents,  correspondence,  and  other  evidence  in  reply 
to  the  case,  documents,  correspondence,  and  other  evidence  so  presented  by  the  other 
Party,  and  within  fifteen  days  thereafter  such  Party  shall,  in  like  manner  as  above 
provided,  deliver  in  duplicate  such  counter-case  and  accompanying  evidence  to  each 
of  the  Arbitrators. 

The  foregoing  provisions  shall  not  prevent  the  Tribunal  from  permitting  either 
Party  to  rely  at  the  hearing  upon  documentary  or  other  evidence  which  is  shown  to 
have  become  open  to  its  investigation  or  examination  or  available  for  use  too  late  to 
be  submitted  within  the  period  hereinabove  fixed  for  the  delivery  of  copies  of  evidence, 
but  in  case  any  such  evidence  is  to  be  presented,  printed  copies  of  it,  as  soon  as  possible 
after  it  is  secured,  must  be  delivered,  in  like  manner  as  provided  for  the  delivery  of 
copies  of  other  evidence,  to  each  of  the  Arbitrators  and  to  the  agent  of  the  other  Party. 
The  admission  of  any  such  additional  evidence,  however,  shall  be  subject  to  such 
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conditions  as  the  Tribunal  may  impose,  and  the  other  Party  shall  have  a  reasonable 
opportunity  to  offer  additional  evidence  in  rebuttal. 

The  Tribunal  shall  take  into  consideration  all  evidence  which  is  offered  by  either 
Party. 

Art.  VII.  If  in  the  case  or  counter-case  (exclusive  of  the  accompanying  evidence) 
either  Party  shall  have  specified  or  referred  to  any  documents,  correspondence,  or 
other  evidence  in  its  own  exclusive  possession  without  annexing  a  copy,  such  Party 
shall  be  bound,  if  the  other  Party  shall  demand  it  within  thirty  days  after  the  delivery 
of  the  case  or  counter-case  respectively,  to  furnish  to  the  Party  applying  for  it  a  copy 
thereof;  and  either  Party  may,  within  the  like  time,  demand  that  the  other  shall 
furnish  certified  copies  or  produce  for  inspection  the  originals  of  any  documentary 
evidence  adduced  by  the  Party  upon  whom  the  demand  is  made.  It  shall  be  the 
duty  of  the  Party  upon  whom  any  such  demand  is  made  to  comply  with  it  as  soon  as 
may  be,  and  within  a  period  not  exceeding  fifteen  days  after  the  demand  has  been 
received.  The  production  for  inspection  or  the  furnishing  to  the  other  Party  of  offi¬ 
cial  governmental  publications,  publishing,  as  authentic,  copies  of  the  documentary 
evidence  referred  to,  shall  be  a  sufficient  compliance  with  such  demand,  if  such  govern¬ 
mental  publications  shall  have  been  published  prior  to  the  ist  day  of  January,  1908. 
If  the  demand  is  not  complied  with,  the  reasons  for  the  failure  to  comply  must  be  stated 
to  the  Tribunal. 

Art.  VIII.  The  Tribunal  shall  meet  within  six  months  after  the  expiration  of  the 
period  above  fixed  for  the  delivery  to  the  agents  of  the  case,  and  upon  the  assembling 
of  the  Tribunal  at  its  first  session  each  Party,  through  its  agent  or  counsel,  shall  deliver 
in  duplicate  to  each  of  the  Arbitrators  and  to  the  agent  and  counsel  of  the  other  Party 
(with  such  additional  copies  as  may  be  agreed  upon)  a  printed  argument  showing  the 
points  and  referring  to  the  evidence  upon  which  it  relies. 

The  time  fixed  by  this  Agreement  for  the  delivery  of  the  case,  counter-case,  or 
argument,  and  for  the  meeting  of  the  Tribunal,  may  be  extended  by  mutual  consent 
of  the  Parties. 

Art.  IX.  The  decision  of  theTribunal  shall,  if  possible,  be  made  within  two  months 
from  the  close  of  the  arguments  on  both  sides,  unless  on  the  request  of  the  Tribunal 
the  Parties  shall  agree  to  extend  the  period. 

It  shall  be  made  in  writing,  and  dated  and  signed  by  each  member  of  the  Tribunal, 
and  shall  be  accompanied  by  a  statement  of  reasons. 

A  member  who  may  dissent  from  the  decision  may  record  his  dissent  when  signing. 

The  language  to  be  used  throughout  the  proceedings  shall  be  English. 

Art.  X.  Each  Party  reserves  to  itself  the  right  to  demand  a  revision  of  the  award. 
Such  demand  shall  contain  a  statement  of  the  grounds  on  which  it  is  made  and  shall 
be  made  within  five  days  of  the  promulgation  of  the  award,  and  shall  be  heard  by  the 
Tribunal  within  ten  days  thereafter.  The  Party  making  the  demand  shall  serve  a 
copy  of  the  same  on  the  opposite  Party,  and  both  Parties  shall  be  heard  in  argument 
by  the  Tribunal  on  said  demand.  The  demand  can  only  be  made  on  the  discovery  of 
some  new  fact  or  circumstance  calculated  to  exercise  a  decisive  influence  upon  the 
award  and  which  was  unknown  to  the  Tribunal  and  to  the  Party  demanding  the  revi¬ 
sion  at  the  time  the  discussion  was  closed,  or  upon  the  ground  that  the  said  award 
does  not  fully  and  sufficiently,  within  the  meaning  of  this  Agreement,  determine  any 
question  or  questions  submitted.  If  the  Tribunal  shall  allow  the  demand  for  a  revi¬ 
sion,  it  shall  afford  such  opportunity  for  further  hearings  and  arguments  as  it  shall 
deem  necessary. 
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Art.  XI.  The  present  Agreement  shall  be  deemed  to  be  binding  only  when  con¬ 
firmed  by  the  two  Governments  by  an  exchange  of  notes. 

In  witness  whereof  this  Agreement  has  been  signed  and  sealed  by  His  Britannic 
Majesty’s  Ambassador  at  Washington,  the  Right  Honourable  James  Bryce,  O.M., 
on  behalf  of  Great  Britain,  and  by  the  Secretary  of  State  of  the  United  States,  Elihu 
Root,  on  behalf  of  the  United  States. 

Done  at  Washington  on  the  27th  day  of  January,  one  thousand  nine  hundred  and 
nine. 

•  James  Bryce  [seal.] 

Elihu  Root  [seal.] 

And  whereas,  the  parties  to  the  said  Agreement  have  by  common  accord,  in  accord¬ 
ance  with  Article  V,  constituted  as  a  Tribunal  of  Arbitration  the  following  Members 
of  the  Permanent  Court  at  The  Hague:  Mr.  H.  Lammasch,  Doctor  of  Law,  Professor 
of  the  University  of  Vienna,  Aulic  Councillor,  Member  of  the  Upper  House  of  the 
Austrian  Parliament;  His  Excellency  Jonkheer  A.  F.  De  Savornin  Lohman,  Doctor 
of  Law,  Minister  of  State,  Former  Minister  of  the  Interior,  Member  of  the  Second 
Chamber  of  the  Netherlands;  the  Honourable  George  Gray,  Doctor  of  Laws,  Judge 
of  the  United  States  Circuit  Court  of  Appeals,  former  United  States  Senator;  the 
Right  Honourable  Sir  Charles  Fitzpatrick,  Member  of  the  Privy  Council,  Doctor 
of  Laws,  Chief  Justice  of  Canada;  the  Honourable  Luis  Maria  Drago,  Doctor  of 
Law,  former  Minister  of  Foreign  Affairs  of  the  Argentine  Republic,  Member  of  the 
Law  Academy  of  Buenos-Aires; 

And  whereas,  the  Agents  of  the  Parties  to  the  said  Agreement  have  duly  and  in 
accordance  with  the  terms  of  the  Agreement  communicated  to  this  Tribunal  their 
cases,  counter-cases,  printed  arguments  and  other  documents; 

And  whereas,  counsel  for  the  Parties  have  fully  presented  to  this  Tribunal  their 
oral  arguments  in  the  sittings  held  between  the  first  assembling  of  the  Tribunal  on 
1st  June,  1910,  to  the  close  of  the  hearings  on  12th  August,  1910; 

Now,  therefore,  this  Tribunal  having  carefully  considered  the  said  Agreement, 
cases,  counter-cases,  printed  and  oral  arguments,  and  the  documents  presented  by 
either  side,  after  due  deliberation  makes  the  following  decisions  and  awards: 

Question  I.  To  what  extent  are  the  following  contentions  or  either  of  them 
justified? 

It  is  contended  on  the  part  of  Great  Britain  that  the  exercise  of  the  liberty  to  take 
fish  referred  to  in  the  said  Article,  which  the  inhabitants  of  the  United  States  have 
forever  in  common  with  the  subjects  of  His  Britannic  Majesty,  is  subject,  without  the 
consent  of  the  United  States,  to  reasonable  regulation  by  Great  Britain,  Canada,  or 
Newfoundland  in  the  form  of  municipal  laws,  ordinances,  or  rules,  as,  for  example, 
to  regulations  in  respect  of  (1)  the  hours,  days,  or  seasons  when  fish  may  be  taken  on 
the  treaty  coasts;  (2)  the  method,  means,  and  implements  to  be  used  in  the  taking 
of  fish  or  in  the  carrying  on  of  fishing  operations  on  such  coasts;  (3)  any  other  matters 
of  a  similar  character  relating  to  fishing;  such  regulations  being  reasonable,  as  being, 
for  instance  — 

(a)  Appropriate  or  necessary  for  the  protection  and  preservation  of  such  fisheries 
and  the  exercise  of  the  rights  of  British  subjects  therein  and  of  the  liberty  which  by 
the  said  Article  I  the  inhabitants  of  the  United  States  have  therein  in  common  with 
British  subjects; 

( b )  Desirable  on  grounds  of  public  order  and  morals; 
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(c)  Equitable  and  fair  as  between  local  fishermen  and  the  inhabitants  of  the  United 
States  exercising  the  said  treaty  liberty,  and  not  so  framed  as  to  give  unfairly  an 
advantage  to  the  former  over  the  latter  class. 

It  is  contended  on  the  part  of  the  United  States  that  the  exercise  of  such  liberty  is 
not  subject  to  limitations  or  restraints  by  Great  Britain,  Canada,  or  Newfoundland 
in  the  form  of  municipal  laws,  ordinances,  or  regulations  in  respect  of  (i)  the  hours, 
days,  or  seasons  when  the  inhabitants  of  the  United  States  may  take  fish  on  the  treaty 
coasts,  or  (2)  the  method,  means,  and  implements  used  by  them  in  taking  fish  or  in 
carrying  on  fishing  operations  on  such  coasts,  or  (3)  any  other  limitations  or  restraints 
of  similar  character  — 

(a)  Unless  they  are  appropriate  and  necessary  for  the  protection  and  preservation 
of  the  common  rights  in  such  fisheries  and  the  exercise  thereof;  and 

(. b )  Unless  they  are  reasonable  in  themselves  and  fair  as  between  local  fishermen 
and  fishermen  coming  from  the  United  States,  and  not  so  framed  as  to  give  an  advan¬ 
tage  to  the  former  over  the  latter  class;  and 

(c)  Unless  their  appropriateness,  necessity,  reasonableness,  and  fairness  be  deter¬ 
mined  by  the  United  States  and  Great  Britain  by  common  accord  and  the  United 
States  concurs  in  their  enforcement. 

Question  I,  thus  submitted  to  the  Tribunal,  resolves  itself  into  two  main  con¬ 
tentions  : 

1st.  Whether  the  right  of  regulating  reasonably  the  liberties  conferred  by  the 
Treaty  of  1818  resides  in  Great  Britain; 

2nd.  And,  if  such  right  does  so  exist,  whether  such  reasonable  exercise  of  the  right 
is  permitted  to  Great  Britain  without  the  accord  and  concurrence  of  the  United  States. 

The  Treaty  of  1818  contains  no  explicit  disposition  in  regard  to  the  right  of  reg¬ 
ulation,  reasonable  or  otherwise;  it  neither  reserves  that  right  in  express  terms,  nor 
refers  to  it  in  any  way.  It  is  therefore  incumbent  on  this  Tribunal  to  answer  the 
two  questions  above  indicated  by  interpreting  the  general  terms  of  Article  I  of  the 
Treaty,  and  more  especially  the  words  “the  inhabitants  of  the  United  States  shall 
have,  forever,  in  common  with  the  subjects  of  His  Britannic  Majesty,  the  liberty 
to  take  fish  of  every  kind.”  This  interpretation  must  be  conformable  to  the 
general  import  of  the  instrument,  the  general  intention  of  the  parties  to  it,  the  sub¬ 
ject  matter  of  the  contract,  the  expressions  actually  used  and  the  evidence  submitted. 

Now  in  regard  to  the  preliminary  question  as  to  whether  the  right  of  reasonable 
regulation  resides  in  Great  Britain: 

Considering  that  the  right  to  regulate  the  liberties  conferred  by  the  Treaty  of  1818 
is  an  attribute  of  sovereignty,  and  as  such  must  be  held  to  reside  in  the  territorial 
sovereign,  unless  the  contrary  be  provided;  and  considering  that  one  of  the  essential 
elements  of  sovereignty  is  that  it  is  to  be  exercised  within  territorial  limits,  and  that, 
failing  proof  to  the  contrary,  the  territory  is  coterminous  with  the  Sovereignty,  it 
follows  that  the  burden  of  the  assertion  involved  in  the  contention  of  the  United 
States  (viz.  that  the  right  to  regulate  does  not  reside  independently  in  Great  Britain, 
the  territorial  Sovereign)  must  fall  on  the  United  States.  And  for  the  purpose 
of  sustaining  this  burden,  the  United  States  have  put  forward  the  following  series 
of  propositions,  each  one  of  which  must  be  singly  considered. 

It  is  contended  by  the  United  States: 

(1)  That  the  French  right  of  fishery  under  the  treaty  of  1713  designated  also  as  a 
liberty,  was  never  subjected  to  regulation  by  Great  Britain,  and  therefore  the  inference 
is  warranted  that  the  American  liberties  of  fishery  are  similarly  exempted. 
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The  Tribunal  is  unable  to  agree  with  this  contention: 

(a)  Because  although  the  French  right  designated  in  1713  merely  “an  allowance,” 
(a  term  of  even  less  force  than  that  used  in  regard  to  the  American  fishery)  was  never¬ 
theless  converted,  in  practice,  into  an  exclusive  right,  this  concession  on  the  part  of 
Great  Britain  was  presumably  made  because  France,  before  1713,  claimed  to  be  the 
sovereign  of  Newfoundland,  and,  in  ceding  the  Island,  had,  as  the  American  argument 
says,  “reserved  for  the  benefit  of  its  subjects  the  right  to  fish  and  to  use  the  strand”; 

(b)  Because  the  distinction  between  the  French  and  American  right  is  indicated 
by  the  different  wording  of  the  Statutes  for  the  observance  of  Treaty  obligations 
towards  France  and  the  United  States,  and  by  the  British  Declaration  of  1783; 

(c)  And,  also,  because  this  distinction  is  maintained  in  the  Treaty  with  France  of 
1904,  concluded  at  a  date  when  the  American  claim  was  approaching  its  present  stage, 
and  by  which  certain  common  rights  of  regulation  are  recognized  to  France. 

For  the  further  purpose  of  such  proof  it  is  contended  by  the  United  States: 

(2)  That  the  liberties  of  fishery,  being  accorded  to  the  inhabitants  of  the  United 
States  “forever,”  acquire,  by  being  in  perpetuity  and  unilateral,  a  character  exempt¬ 
ing  them  from  local  legislation. 

The  Tribunal  is  unable  to  agree  with  this  contention: 

(a)  Because  there  is  no  necessary  connection  between  the  duration  of  a  grant  and 
its  essential  status  in  its  relation  to  local  regulation;  a  right  granted  in  perpetuity 
may  yet  be  subject  to  regulation,  or,  granted  temporarily,  may  yet  be  exempted  there¬ 
from;  or,  being  reciprocal  may  yet  be  unregulated,  or  being  unilateral  may  yet  be 
regulated:  as  is  evidenced  by  the  claim  of  the  United  States  that  the  liberties  of  fishery 
accorded  by  the  Reciprocity  Treaty  of  1854  and  the  Treaty  of  1871  were  exempt  from 
regulation,  though  they  were  neither  permanent  nor  unilateral; 

(1 b )  Because  no  peculiar  character  need  be  claimed  for  these  liberties  in  order  to 
secure  their  enjoyment  in  perpetuity,  as  is  evidenced  by  the  American  negotiators  in 
1818  asking  for  the  insertion  of  the  words  “forever.”  International  law  in  its 
modern  development  recognizes  that  a  great  number  of  Treaty  obligations  are  not 
annulled  by  war,  but  at  most  suspended  by  it; 

(c)  Because  the  liberty  to  dry  and  cure  is,  pursuant  to  the  terms  of  the  Treaty, 
provisional  and  not  permanent,  and  is  nevertheless,  in  respect  of  the  liability  to  regu¬ 
lation,  identical  in  its  nature  with,  and  never  distinguished  from,  the  liberty  to  fish. 

For  the  further  purpose  of  such  proof,  the  United  States  allege: 

(3)  That  the  liberties  of  fishery  granted  to  the  United  States  constitute  an  Inter¬ 
national  servitude  in  their  favour  over  the  territory  of  Great  Britain,  thereby  involving 
a  derogation  from  the  sovereignty  of  Great  Britain,  the  servient  State,  and  that  there¬ 
fore  Great  Britain  is  deprived,  by  reason  of  the  grant,  of  its  independent  right  to 
regulate  the  fishery. 

The  Tribunal  is  unable  to  agree  with  this  contention: 

(o)  Because  there  is  no  evidence  that  the  doctrine  of  International  servitudes 
was  one  with  which  either  American  or  British  Statesmen  were  conversant  in  1818, 
no  English  publicists  employing,  the  term  before  1818,  and  the  mention  of  it  in  Mr. 
Gallatin’s  report  being  insufficient; 

(b)  Because  a  servitude  in  the  French  law,  referred  to  by  Mr.  Gallatin,  can,  since 
the  Code,  be  only  real  and  cannot  be  personal  (Code  Civil,  Art.  686); 

(c)  Because  a  servitude  in  International  law  predicates  an  express  grant  of  a  sover¬ 
eign  right  and  involves  an  analogy  to  the  relation  of  a  praedium  dominans  and  a 
praedium  serviens;  whereas  by  the  Treaty  of  1818  one  State  grants  a  liberty  to  fish, 


496 


APPENDIX 


which  is  not  a  sovereign  right,  but  a  purely  economic  right,  to  the  inhabitants  of 
another  State; 

(i d )  Because  the  doctrine  of  International  servitude  in  the  sense  which  is  now  sought 
to  be  attributed  to  it  originated  in  the  peculiar  and  now  obsolete  conditions  prevailing 
in  the  Holy  Roman  Empire  of  which  the  domini  terrae  were  not  fully  sovereigns;  they 
holding  territory  under  the  Roman  Empire,  subject  at  least  theoretically,  and  in  some 
respects  also  practically,  to  the  Courts  of  that  Empire;  their  right  being,  moreover, 
rather  of  a  civil  than  of  a  public  nature,  partaking  more  of  the  character  of  dominium 
than  of  imperium,  and  therefore  certainly  not  a  complete  sovereignty.  And  because 
in  contradistinction  to  this  quasi-sovereignty  with  its  incoherent  attributes  acquired 
at  various  times,  by  various  means,  and  not  impaired  in  its  character  by  being  incom¬ 
plete  in  any  one  respect  or  by  being  limited  in  favor  of  another  territory  and  its  pos¬ 
sessor,  the  modern  State,  and  particularly  Great  Britain,  has  never  admitted  partition 
of  sovereignty,  owing  to  the  constitution  of  a  modern  State  requiring  essential  sover¬ 
eignty  and  independence; 

( e )  Because  this  doctrine  being  but  little  suited  to  the  principle  of  sovereignty 
which  prevails  in  States  under  a  system  of  constitutional  government  such  is  Great 
Britain  and  the  United  States,  and  to  the  present  International  relations  of  Sovereign 
States,  has  found  little,  if  any,  support  from  modern  publicists.  It  could  therefore 
in  the  general  interest  of  the  Community  of  Nations,  and  of  the  Parties  to  this 
Treaty,  be  affirmed  by  this  Tribunal  only  on  the  express  evidence  of  an  Inter¬ 
national  contract; 

(/)  Because  even  if  these  liberties  of  fishery  constituted  an  International  servitude, 
the  servitude  would  derogate  from  the  sovereignty  of  the  servient  State  only  in  so 
far  as  the  exercise  of  the  rights  of  sovereignty  by  the  servient  State  would  be  contrary 
to  the  exercise  of  the  servitude  right  by  the  dominant  State.  Whereas  it  is  evident 
that,  though  every  regulation  of  the  fishery  is  to  some  extent  a  limitation,  as  it  puts 
limits  to  the  exercise  of  the  fishery  at  will,  yet  such  regulations  as  are  reasonable  and 
made  for  the  purpose  of  securing  and  preserving  the  fishery  and  its  exercise  for  the  com¬ 
mon  benefit,  are  clearly  to  be  distinguished  from  those  restrictions  and  “molestations,” 
the  annulment  of  which  was  the  purpose  of  the  American  demands  formulated  by  Mr. 
Adams  in  1782,  and  such  regulations  consequently  cannot  be  held  to  be  inconsistent 
with  a  servitude; 

(g)  Because  the  fishery  to  which  the  inhabitants  of  the  United  States  were  admitted 
in  1783,  and  again  in  1818,  was  a  regulated  fishery,  as  is  evidenced  by  the  following 
regulations: 

Act  15  Charles  II,  Cap.  16,  s.  7  (1663)  forbidding  “to  lay  any  seine  or  other  net 
in  or  near  any  harbour  in  Newfoundland,  whereby  to  take  the  spawn  or  young  fry  of 
the  Poor-John,  or  for  any  other  use  or  uses,  except  for  the  taking  of  bait  only,”  which 
had  not  been  superseded  either  by  the  order  in  council  of  March  10th,  1670,  or  by  the 
statute  10  and  XI  Wm.  Ill,  Cap.  25,  1699.  The  order  in  council  provides  expressly 
for  the  obligation  “to  submit  unto  and  to  observe  all  rules  and  orders  as  are  now, 
or  hereafter  shall  be  established,”  an  obligation  which  cannot  be  read  as  referring  only 
to  the  rules  established  by  this  very  act,  and  having  no  reference  to  anteceding  rules 
“as  are  now  established.”  In  a  similar  way,  the  statute  of  1699  preserves  in  force 
prior  legislation,  conferring  the  freedom  of  fishery  only  “as  fully  and  freely  as  at  any 
time  heretofore.”  The  order  in  council,  1670,  provides  that  the  Admirals,  who 
always  were  fishermen,  arriving  from  an  English  or  Welsh  port,  “see  that  His 
Majesty’s  rules  and  orders  concerning  the  regulation  of  the  fisheries  are  duly  put  in 
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execution”  (sec.  13).  Likewise  the  Act  10  and  XI,  Wm.  Ill,  Cap.  25  (1699)  provides 
that  the  Admirals  do  settle  differences  between  the  fishermen  arising  in  respect  of  the 
places  to  be  assigned  to  the  different  vessels.  As  to  Nova  Scotia,  the  proclamation 
of  1665  ordains  that  no  one  shall  fish  without  license;  that  the  licensed  fishermen  are 
obliged  “to  observe  all  laws  and  orders  which  now  are  made  and  published,  or  shall 
hereafter  be  made  and  published  in  this  jurisdiction,”  and  that  they  shall  not  fish  on 
the  Lord’s  day  and  shall  not  take  fish  at  the  time  they  come  to  spawn.  The  judgment 
of  the  Chief  Justice  of  Newfoundland,  October  26th,  1820,  is  not  held  by  the  Tribunal 
sufficient  to  set  aside  the  proclamations  referred  to.  After  1783,  the  statute  26  Geo. 
Ill,  Cap.  26,  1786,  forbids  “the  use,  on  the  shores  of  Newfoundland,  of  seines  or 
nets  for  catching  cod  by  hauling  on  shore  or  taking  into  boat,  with  meshes  less  than 
4  inches”;  a  prohibition  which  cannot  be  considered  as  limited  to  the  bank  fishery. 
The  act  for  regulating  the  fisheries  of  New  Brunswick,  1793,  which  forbids  “the  plac¬ 
ing  of  nets  or  seines  across  any  cove  or  creek  in  the  Province  so  as  to  obstruct  the 
natural  course  of  fish,”  and  which  makes  specific  provision  for  fishing  in  the  Harbour 
of  St.  John,  as  to  the  manner  and  time  of  fishing,  cannot  be  read  as  being  limited  to 
fishing  from  the  shore.  The  act  for  regulating  the  fishing  on  the  coast  of  Northumber¬ 
land  (1799)  contains  very  elaborate  dispositions  concerning  the  fisheries  in  the  bay  of 
Miramichi  which  were  continued  in  1823,  1829  and  1834.  The  statutes  of  Lower 
Canada,  1788  and  1807,  forbid  the  throwing  overboard  of  offal.  The  fact  that  these 
acts  extend  the  prohibition  over  a  greater  distance  than  the  first  marine  league  from 
the  shore  may  make  them  nonoperative  against  foreigners  without  the  territorial 
limits  of  Great  Britain,  but  is  certainly  no  reason  to  deny  their  obligatory  character 
for  foreigners  within  tliese  limits; 

(h)  Because  the  fact  that  Great  Britain  rarely  exercised  the  right  of  regulation  in 
the  period  immediately  succeeding  1818  is  to  be  explained  by  various  circumstances 
and  is  not  evidence  of  the  non-existence  of  the  right; 

( i )  Because  the  words  “in  common  with  British  subjects”  tend  to  confirm  the 
opinion  that  the  inhabitants  of  the  United  States  were  admitted  to  a  regulated  fishery; 

(j)  Because  the  statute  of  Great  Britain,  1819,  which  gives  legislative  sanction  to 
the  Treaty  of  1818,  provides  for  the  making  of  “regulations  with  relation  to  the  tak¬ 
ing,  drying  and  curing  of  fish  by  inhabitants  of  the  United  States  in  ‘common.’” 

For  the  purpose  of  such  proof,  it  is  further  contended  by  the  United  States,  in  this 
latter  connection: 

(4)  That  the  words  “in  common  with  British  subjects”  used  in  the  Treaty  should 
not  be  held  as  importing  a  common  subjection  to  regulation,  but  as  intending  to  nega¬ 
tive  a  possible  pretention  on  the  part  of  the  inhabitants  of  the  United  States  to  liberties 
of  fishery  exclusive  of  the  right  of  British  subjects  to  fish. 

The  Tribunal  is  unable  to  agree  with  this  contention: 

(a)  Because  such  an  interpretation  is  inconsistent  with  the  historical  basis  of  the 
American  fishing  liberty.  The  ground  on  which  Mr.  Adams  founded  the  American 
right  in  1782  was  that  the  people  then  constituting  the  United  States  had  always, 
when  still  under  British  rule,  a  part  in  these  fisheries  and  that  they  must  continue  to 
enjoy  their  past  right  in  the  future.  He  proposed  “that  the  subjects  of  His  Britannic 
Majesty  and  the  people  of  the  United  States  shall  continue  to  enjoy  unmolested  the 
right  to  take  fish  .  .  .  where  the  inhabitants  of  both  countries  used,  at  any  time 
heretofore,  to  fish.”  The  theory  of  the  partition  of  the  fisheries,  which  by  the 
American  negotiators  had  been  advanced  with  so  much  force,  negatives  the  assump¬ 
tion  that  the  United  States  could  ever  pretend  to  an  exclusive  right  to  fish  on  the 
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British  shores;  and  to  insert  a  special  disposition  to  that  end  would  have  been  wholly 
superfluous; 

( b )  Because  the  words  “in  common”  occur  in  the  same  connection  in  the  Treaty  of 
1818  as  in  the  Treaties  of  1854  and  1871.  It  will  certainly  not  be  suggested  that  in 
these  Treaties  of  1854  and  1871  the  American  negotiators  meant  by  inserting  the 
words  “in  common”  to  imply  that  without  these  words  American  citizens  would  be 
precluded  from  the  right  to  fish  on  their  own  coasts  and  that,  on  American  shores, 
British  subjects  should  have  an  exclusive  privilege.  It  would  have  been  the  very 
opposite  of  the  concept  of  territorial  waters  to  suppose  that,  without  a  special  treaty- 
provision,  British  subjects  could  be  excluded  from  fishing  in  British  waters.  There¬ 
fore  that  cannot  have  been  the  scope  and  the  sense  of  the  words  “in  common”; 

(c)  Because  the  words  “in  common”  exclude  the  supposition  that  American  inhab¬ 
itants  were  at  liberty  to  act  at  will  for  the  purpose  of  taking  fish,  without  any  regard 
to  the  co-existing  rights  of  other  persons  entitled  to  do  the  same  thing;  and  because 
these  words  admit  them  only  as  members  of  a  social  community,  subject  to  the  ordinary 
duties  binding  upon  the  citizens  of  that  community,  as  to  the  regulations  made  for 
the  common  benefit;  thus  avoiding  the  “bellum  omnium  contra  omnes”  which  would 
otherwise  arise  in  the  exercise  of  this  industry; 

(d)  Because  these  words  are  such  as  would  naturally  suggest  themselves  to  the 
negotiators  of  1818  if  their  intention  had  been  to  express  a  common  subjection  to  regu¬ 
lations  as  well  as  a  common  right. 

In  the  course  of  the  Argument  it  has  also  been  alleged  by  the  United  States: 

(5)  That  the  Treaty  of  1818  should  be  held  to  have  entailed  a  transfer  or  partition 
of  sovereignty,  in  that  it  must  in  respect  to  the  liberties  of  fishery  be  interpreted  in 
its  relation  to  the  Treaty  of  1783;  and  that  this  latter  Treaty  was  an  act  of  parti¬ 
tion  of  sovereignty  and  of  separation,  and  as  such  was  not  annulled  by  the  war 
of  1812. 

Although  the  Tribunal  is  not  called  upon  to  decide  the  issue  whether  the  treaty  of 
1783  was  a  treaty  of  partition  or  not,  the  questions  involved  therein  having  been  set 
at  rest  by  the  subsequent  Treaty  of  1818,  nevertheless  the  Tribunal  could  not  forbear 
to  consider  the  contention  on  account  of  the  important  bearing  the  controversy  has 
upon  the  true  interpretation  of  the  Treaty  of  1818.  In  that  respect  the  Tribunal 
is  of  opinion: 

(a)  That  the  right  to  take  fish  was  accorded  as  a  condition  of  peace  to  a  foreign 
people;  wherefore  the  British  negotiators  refused  to  place  the  right  of  British  subjects 
on  the  same  footing  with  those  of  American  inhabitants;  and  further,  refused  to  insert 
the  words  also  proposed  by  Mr.  Adams  —  “continue  to  enjoy”  —  in  the  second  branch 
of  Art.  Ill  of  the  Treaty  of  1783; 

(b)  That  the  Treaty  of  1818  was  in  different  terms,  and  very  different  in  extent, 
from  that  of  1783,  and  was  made  for  different  considerations.  It  was,  in  other  words, 
a  new  grant. 

For  the  purpose  of  such  proof  it  is  further  contended  by  the  United  States: 

(6)  That  as  contemporary  Commercial  Treaties  contain  express  provisions  for  sub¬ 
mitting  foreigners  to  local  legislation,  and  the  Treaty  of  1818  contains  no  such  pro¬ 
vision,  it  should  be  held,  a  contrario,  that  inhabitants  of  the  United  States  exercising 
these  liberties  are  exempt  from  regulation. 

The  Tribunal  is  unable  to  agree  with  this  contention: 

(a)  Because  the  Commercial  Treaties  contemplated  did  not  admit  foreigners  to  all 
and  equal  rights,  seeing  that  local  legislation  excluded  them  from  many  rights  of  im- 


AWARD  OF  THE  TRIBUNAL 


499 


portance,  e.g.  that  of  holding  land;  and  the  purport  of  the  provisions  in  question 
consequently  was  to  preserve  these  discriminations.  But  no  such  discriminations 
existing  in  the  common  enjoyment  of  the  fishery  by  American  and  British  fishermen, 
no  such  provision  was  required; 

(6)  Because  no  proof  is  furnished  of  similar  exemptions  of  foreigners  from  local 
legislation  in  default  of  Treaty  stipulations  subjecting  them  thereto; 

(c)  Because  no  such  express  provision  for  subjection  of  the  nationals  of  either  Party 
to  local  law  was  made  either  in  this  Treaty,  in  respect  to  their  reciprocal  admission  to 
certain  territories  as  agreed  in  Art.  Ill,  or  in  Art.  Ill  of  the  Treaty  of  1794;  although 
such  subjection  was  clearly  contemplated  by  the  Parties. 

For  the  purpose  of  such  proof  it  is  further  contended  by  the  United  States: 

(7)  That,  as  the  liberty  to  dry  and  cure  on  the  Treaty  coasts  and  to  enter  bays  and 
harbours  on  the  non-treaty  coasts  are  both  subjected  to  conditions,  and  the  latter  to 
specific  restrictions,  it  should  therefore  be  held  that  the  liberty  to  fish  should  be  sub¬ 
jected  to  no  restrictions,  as  none  are  provided  for  in  the  Treaty. 

The  Tribunal  is  unable  to  apply  the  principle  of  “expressio  unius  exclusio  allerius” 
to  this  case: 

(a)  Because  the  conditions  and  restrictions  as  to  the  liberty  to  dry  and  cure  on 
the  shore  and  to  enter  the  harbours  are  limitations  of  the  rights  themselves,  and  not 
restrictions  of  their  exercise.  Thus  the  right  to  dry  and  cure  is  limited  in  duration, 
and  the  right  to  enter  bays  and  harbours  is  limited  to  particular  purposes; 

( b )  Because  these  restrictions  of  the  right  to  enter  bays  and  harbours  applying 
solely  to  American  fishermen  must  have  been  expressed  in  the  Treaty,  whereas  regu¬ 
lations  of  the  fishery,  applying  equally  to  American  and  British,  are  made  by  right  of 
territorial  sovereignty. 

For  the  purpose  of  such  proof  it  has  been  contended  by  the  United  States: 

(8)  That  Lord  Bathurst  in  1815  mentioned  the  American  right  under  the  Treaty 
of  1783  as  a  right  to  be  exercised  “at  the  discretion  of  the  United  States”;  and  that 
this  should  be  held  as  to  be  derogatory  to  the  claim  of  exclusive  regulation  by  Great 
Britain. 

But  the  Tribunal  is  unable  to  agree  with  this  contention: 

(а)  Because  these  words  implied  only  the  necessity  of  an  express  stipulation  for 
any  liberty  to  use  foreign  territory  at  the  pleasure  of  the  grantee,  without  touching 
any  question  as  to  regulation; 

(б)  Because  in  this  same  letter  Lord  Bathurst  characterized  this  right  as  a  policy 
“temporary  and  experimental,  depending  on  the  use  that  might  be  made  of  it,  on 
the  condition  of  the  islands  and  places  where  it  was  to  be  exercised,  and  the  more 
general  conveniences  or  inconveniences  from  a  military,  naval  and  commercial  point 
of  view”;  so  that  it  cannot  have  been  his  intention  to  acknowledge  the  exclusion  of 
British  interference  with  this  right; 

(c)  Because  Lord  Bathurst  in  his  note  to  Governor  Sir  C.  Hamilton  in  1819 
orders  the  Governor  to  take  care  that  the  American  fishery  on  the  coast  of  Labrador 
be  carried  on  in  the  same  manner  as  previous  to  the  late  war;  showing  that  he  did  not 
interpret  the  Treaty  just  signed  as  a  grant  conveying  absolute  immunity  from  inter¬ 
ference  with  the  American  fishery  right. 

For  the  purpose  of  such  proof  it  is  further  contended  by  the  United  States: 

(9)  That  on  various  other  occasions  following  the  conclusion  of  the  Treaty,  as 
evidenced  by  official  correspondence,  Great  Britain  made  use  of  expressions  incon¬ 
sistent  with  the  claim  to. a  right  of  regulation. 
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The  Tribunal,  unwilling  to  invest  such  expressions  with  an  importance  entitling 
them  to  affect  the  general  question,  considers  that  such  conflicting  or  inconsistent 
expressions  as  have  been  exposed  on  either  side  are  sufficiently  explained  by  their 
relations  to  ephemeral  phases  of  a  controversy  of  almost  secular  duration,  and  should 
be  held  to  be  without  direct  effect  on  the  principal  and  present  issues. 

Now  with  regard  to  the  second  contention  involved  in  Question  I,  as  to  whether 
the  right  of  regulation  can  be  reasonably  exercised  by  Great  Britain  without  the  con¬ 
sent  of  the  United  States: 

Considering  that  the  recognition  of  a  concurrent  right  of  consent  in  the  United 
States  would  affect  the  independence  of  Great  Britain,  which  would  become  dependent 
on  the  Government  of  the  United  States  for  the  exercise  of  its  sovereign  right  of  regu¬ 
lation,  and  considering  that  such  a  co-dominium  would  be  contrary  to  the  constitution 
of  both  sovereign  States;  the  burden  of  proof  is  imposed  on  the  United  States  to  show 
that  the  independence  of  Great  Britain  was  thus  impaired  by  international  contract 
in  1818  and  that  a  co-dominium  was  created. 

For  the  purpose  of  such  proof  it  is  contended  by  the  United  States: 

(io)  That  a  concurrent  right  to  cooperate  in  the  making  and  enforcement  of  regu¬ 
lations  is  the  only  possible  and  proper  security  to  their  inhabitants  for  the  enjoyment 
of  their  liberties  of  fishery,  and  that  such  a  right  must  be  held  to  be  implied  in  the 
grant  of  those  liberties  by  the  Treaty  under  interpretation. 

The  Tribunal  is  unable  to  accede  to  this  claim  on  the  ground  of  a  right  so  implied: 

(a)  Because  every  State  has  to  execute  the  obligations  incurred  by  Treaty  bona 
fide,  and  is  urged  thereto  by  the  ordinary  sanctions  of  International  Law  in  regard 
to  observance  of  Treaty  obligations.  Such  sanctions  are,  for  instance,  appeal  to  public 
opinion,  publication  of  correspondence,  censure  by  Parliamentary  vote,  demand  for 
arbitration  with  the  odium  attendant  on  a  refusal  to  arbitrate,  rupture  of  relations, 
reprisal,  etc.  But  no  reason  has  been  shown  why  this  Treaty,  in  this  respect,  should 
be  considered  as  different  from  every  other  Treaty  under  which  the  right  of  a  State 
to  regulate  the  action  of  foreigners  admitted  by  it  on  its  territory  is  recognized; 

( b )  Because  the  exercise  of  such  a  right  of  consent  by  the  United  States  would  predi¬ 
cate  an  abandonment  of  its  independence  in  this  respect  by  Great  Britain,  and  the 
recognition  by  the  latter  of  a  concurrent  right  of  regulation  in  the  United  States. 
But  the  Treaty  conveys  only  a  liberty  to  take  fish  in  common,  and  neither  directly 
nor  indirectly  conveys  a  joint  right  of  regulation; 

(e)  Because  the  Treaty  does  not  convey  a  common  right  of  fishery,  but  a  liberty 
to  fish  in  common.  This  is  evidenced  by  the  attitude  of  the  Lhiited  States  Govern¬ 
ment  in  1823,  with  respect  to  the  relations  of  Great  Britain  and  France  in  regard  to 
the  fishery; 

(d)  Because  if  the  consent  of  the  United  States  were  requisite  for  the  fishery  a  gen¬ 
eral  veto  would  be  accorded  them,  the  full  exercise  of  which  would  be  socially  subver¬ 
sive  and  would  lead  to  the  consequence  of  an  unregulatable  fishery; 

( e )  Because  the  United  States  cannot  by  assent  give  legal  force  and  validity  to 
British  legislation; 

(/)  Because  the  liberties  to  take  fish  in  British  territorial  waters  and  to  dry  and 
cure  fish  on  land  in  British  territory  are  in  principle  on  the  same  footing;  but  in 
practice  a  right  of  cooperation  in  the  elaboration  and  enforcement  of  regulations  in 
regard  to  the  latter  liberty  (drying  and  curing  fish  on  land)  is  unrealizable. 

In  any  event,  Great  Britain,  as  the  local  sovereign,  has  the  duty  of  preserving  and 
protecting  the  fisheries.  In  so  far  as  it  is  necessary  for  that  purpose,  Great  Britain 
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is  not  only  entitled,  but  obliged,  to  provide  for  the  protection  and  preservation  of  the 
fisheries;  always  remembering  that  the  exercise  of  this  right  of  legislation  is  limited 
t  by  the  obligation  to  execute  the  Treaty  in  good  faith.  This  has  been  admitted  by 
counsel  and  recognized  by  Great  Britain  in  limiting  the  right  of  regulation  to  that  of 
reasonable  regulation.  The  inherent  defect  of  this  limitation  of  reasonableness,  with¬ 
out  any  sanction  except  in  diplomatic  remonstrance,  has  been  supplied  by  the  submis¬ 
sion  to  arbitral  award  as  to  existing  regulations  in  accordance  with  Arts.  II  and  III 
of  the  Special  Agreement,  and  as  to  further  regulation  by  the  obligation  to  submit 
their  reasonableness  to  an  arbitral  test  in  accordance  with  Art.  IV  of  the  Agreement. 
It  is  finally  contended  by  the  United  States: 

That  the  United  States  did  not  expressly  agree  that  the  liberty  granted  to  them 
could  be  subjected  to  any  restriction  that  the  grantor  might  choose  to  impose  on  the 
ground  that  in  her  judgment  such  restriction  was  reasonable.  And  that  while  admit¬ 
ting  that  all  laws  of  a  general  character,  controlling  the  conduct  of  men  within  the  terri¬ 
tory  of  Great  Britain,  are  effective,  binding  and  beyond  objection  by  the  United 
States,  and  competent  to  be  made  upon  the  sole  determination  of  Great  Britain  or 
her  colony,  without  accountability  to  anyone  whomsoever;  yet  there  is  somewhere  a 
line,  beyond  which  it  is  not  competent  for  Great  Britain  to  go,  or  beyond  which  she 
cannot  rightfully  go,  because  to  go  beyond  it  would  be  an  invasion  of  the  right  granted 
to  the  United  States  in  1818.  That  the  legal  effect  of  the  grant  of  1818  was  not  to 
leave  the  determination  as  to  where  that  line  is  to  be  drawn  to  the  uncontrolled  judg¬ 
ment  of  the  grantor,  either  upon  the  grantor’s  consideration  as  to  what  would  be  a 
reasonable  exercise  of  its  sovereignty  over  the  British  Empire,  or  upon  the  grantor’s 
consideration  of  what  would  be  a  reasonable  exercise  thereof  towards  the  grantee. 

But  this  contention  is  founded  on  assumptions,  which  this  Tribunal  cannot  accept 
for  the  following  reasons  in  addition  to  those  already  set  forth: 

(a)  Because  the  line  by  which  the  respective  rights  of  both  Parties  accruing  out  of 
the  Treaty  are  to  be  circumscribed,  can  refer  only  to  the  right  granted  by  the  Treaty; 
that  is  to  say  to  the  liberty  of  taking,  drying  and  curing  fish  by  American  inhabitants 
in  certain  British  waters  in  common  with  British  subjects,  and  not  to  the  exercise  of 
rights  of  legislation  by  Great  Britain  not  referred  to  in  the  Treaty; 

(&)  Because  a  line  which  would  limit  the  exercise  of  sovereignty  of  a  State  within 
the  limits  of  its  own  territory  can  be  drawn  only  on  the  ground  of  express  stipulation, 
and  not  by  implication  from  stipulations  concerning  a  different  subject-matter; 

(c)  Because  the  line  in  question  is  drawn  according  to  the  principle  of  international 
law  that  treaty  obligations  are  to  be  executed  in  perfect  good  faith,  therefore  excluding 
the  right  to  legislate  at  will  concerning  the  subject-matter  of  the  Treaty,  and  limiting 
the  exercise  of  sovereignty  of  the  States  bound  by  a  treaty  with  respect  to  that  subject- 
matter  to  such  acts  as  are  consistent  with  the  treaty; 

( d. )  Because  on  a  true  construction  of  the  T reaty  the  question  does  not  arise  whether 
the  United  States  agreed  that  Great  Britain  should  retain  the  right  to  legislate  with 
regard  to  the  fisheries  in  her  own  territory;  but  whether  the  Treaty  contains  an  abdi¬ 
cation  by  Great  Britain  of  the  right  which  Great  Britain,  as  the  sovereign  power, 
undoubtedly  possessed  when  the  Treaty  was  made,  to  regulate  those  fisheries; 

(e)  Because  the  right  to  make  reasonable  regulations,  not  inconsistent  with  the 
obligations  of  the  Treaty,  which  is  all  that  is  claimed  by  Great  Britain,  for  a  fishery 
which  both  Parties  admit  requires  regulation  for  its  preservation,  is  not  a  restriction 
of  or  an  invasion  of  the  liberty  granted  to  the  inhabitants  of  the  United  States.  This 
grant  does  not  contain  words  to  justify  the  assumption  that  the  sovereignty  of  Great 
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Britain  upon  its  own  territory  was  in  any  way  affected;  nor  can  words  be  found  in 
the  treaty  transferring  any  part  of  that  sovereignty  to  the  United  States.  Great 
Britain  assumed  only  duties  with  regard  to  the  exercise  of  its  sovereignty.  The 
sovereignty  of  Great  Britain  over  the  coastal  waters  and  territory  of  Newfoundland 
remains  after  the  Treaty  as  unimpaired  as  it  was  before.  But  from  the  Treaty  results 
an  obligatory  relation  whereby  the  right  of  Great  Britain  to  exercise  its  right  of  sover¬ 
eignty  by  making  regulations  is  limited  to  such  regulations  as  are  made  in  good  faith, 
and  are  not  in  violation  of  the  Treaty; 

(f)  Finally  to  hold  that  the  United  States,  the  grantee  of  the  fishing  right,  has  a 
voice  in  the  preparation  of  fishery  legislation  involves  the  recognition  of  a  right  in 
that  country  to  participate  in  the  internal  legislation  of  Great  Britain  and  her  Colonies, 
and  to  that  extent  would  reduce  these  countries  to  a  state  of  dependence. 

While  therefore  unable  to  concede  the  claim  of  the  United  States  as  based  on  the 
Treaty,  this  Tribunal  considers  that  such  claim  has  been  and  is  to  some  extent,  con¬ 
ceded  in  the  relations  now  existing  between  the  two  Parties.  Whatever  may  have 
been  the  situation  under  the  Treaty  of  1818  standing  alone,  the  exercise  of  the  right 
of  regulation  inherent  in  Great  Britain  has  been,  and  is,  limited  by  the  repeated  recog¬ 
nition  of  the  obligations  already  referred  to,  by  the  limitations  and  liabilities  accepted 
in  the  Special  Agreement,  by  the  unequivocal  position  assumed  by  Great  Britain  in 
the  presentation  of  its  case  before  this  Tribunal,  and  by  the  consequent  view  of  this 
Tribunal  that  it  would  be  consistent  with  all  the  circumstances,  as  revealed  by  this 
record,  as  to  the  duty  of  Great  Britain,  that  she  should  submit  the  reasonableness  of 
any  future  regulation  to  such  an  impartial  arbitral  test,  affording  full  opportunity 
therefor,  as  is  hereafter  recommended  under  the  authority  of  Article  IV  of  the  Special 
Agreement,  whenever  the  reasonableness  of  any  regulation  is  objected  to  or  challenged 
by  the  United  States  in  the  manner,  and  within  the  time  hereinafter  specified  in  the 
said  recommendation. 

Now  therefore  this  Tribunal  decides  and  awards  as  follows: 

The  right  of  Great  Britain  to  make  regulations  without  the  consent  of  the  United 
States,  as  to  the  exercise  of  the  liberty  to  take  fish  referred  to  in  Article  I  of  the 
Treaty  of  October  20th,  1818,  in  the  form  of  municipal  laws,  ordinances  or  rules 
of  Great  Britain,  Canada  or  Newfoundland  is  inherent  to  the  sovereignty  of 
Great  Britain. 

The  exercise  of  that  right  by  Great  Britain  is,  however,  limited  by  the  said  Treaty 
in  respect  of  the  said  liberties  therein  granted  to  the  inhabitants  of  the  United 
States  in  that  such  regulations  must  be  made  bona  fide  and  must  not  be  in  vio¬ 
lation  of  the  said  Treaty. 

Regulations  which  are  (1)  appropriate  or  necessary  for  the  protection  and  preserva¬ 
tion  of  such  fisheries,  or  (2)  desirable  or  necessary  on  grounds  of  public  order 
and  morals  without  unnecessarily  interfering  with  the  fishery  itself,  and  in  both 
cases  equitable  and  fair  as  between  local  and  American  fishermen,  and  not  so 
framed  as  to  give  unfairly  an  advantage  to  the  former  over  the  latter  class,  are 
not  inconsistent  with  the  obligation  to  execute  the  Treaty  in  good  faith,  and 
are  therefore  reasonable  and  not  in  violation  of  the  Treaty. 

For  the  decision  of  the  question  whether  a  regulation  is  or  is  not  reasonable,  as  being 
or  not  in  accordance  with  the  dispositions  of  the  Treaty  and  not  in  violation 
thereof,  the  Treaty  of  1818  contains  no  special  provision.  The  settlement  of 
differences  in  this  respect  that  might  arise  thereafter  was  left  to  the  ordinary 
means  of  diplomatic  intercourse.  By  reason,  however,  of  the  form  in  which 
Question  I  is  put,  and  by  further  reason  of  the  admission  of  Great  Britain  by  her 
counsel  before  this  Tribunal  that  it  is  not  now  for  either  of  the  Parties  to  the 
Treaty  to  determine  the  reasonableness  of  any  regulation  made  by  Great 
Britain,  Canada  or  Newfoundland,  the  reasonableness  of  any  such  regulation,  if 
contested,  must  be  decided  not  by  either  of  the  Parties,  but  by  an  impartial 
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authority  in  accordance  with  the  principles  hereinabove  laid  down,  and  in  the 
manner  proposed  in  the  recommendations  made  by  the  Tribunal  in  virtue  of 
Article  IV  of  the  Agreement. 

The  Tribunal  further  decides  that  Article  IV  of  the  Agreement  is,  as  stated  by  counsel 
of  the  respective  Parties  at  the  argument,  permanent  in  its  effect,  and  not  termi¬ 
nable  by  the  expiration  of  the  General  Arbitration  Treaty  of  1908,  between  Great 
Britain  and  the  United  States. 

In  execution,  therefore,  of  the  responsibilities  imposed  upon  this  Tribunal  in  regard  to 
Articles  II,  III  and  IV  of  the  Special  Agreement,  we  hereby  pronounce  in  their 
regard  as  follows: 

As  to  Article  II 

Pursuant  to  the  provisions  of  this  Article,  hereinbefore  cited,  either  Party  has  called 
the  attention  of  this  Tribunal  to  acts  of  the  other  claimed  to  be  inconsistent 
with  the  true  interpretation  of  the  Treaty  of  1818. 

But  in  response  to  a  request  from  the  Tribunal,  recorded  in  Protocol  No.  XXVI  of 
19th  July,  for  an  exposition  of  the  grounds  of  such  objections,  the  Parties  replied 
as  reported  in  Protocol  No.  XXX  of  28th  July  to  the  following  effect: 

His  Majesty’s  Government  considered  that  it  would  be  unnecessary  to  call  upon 
the  Tribunal  for  an  opinion  under  the  second  clause  of  Article  II,  in  regard  to 
the  executive  act  of  the  United  States  of  America  in  sending  warships  to  the 
territorial  waters  in  question,  in  view  of  the  recognized  motives  of  the  United 
States  of  America  in  taking  this  action  and  of  the  relations  maintained  by  their 
representatives  with  the  local  authorities.  And  this  being  the  sole  act  to  which 
the  attention  of  this  Tribunal  has  been  called  by  His  Majesty’s  Government, 
no  further  action  in  their  behalf  is  required  from  this  Tribunal  under  Article  II. 

The  United  States  of  America  presented  a  statement  in  which  their  claim  that 
specific  provisions  of  certain  legislative  and  executive  acts  of  the  Governments 
of  Canada  and  Newfoundland  were  inconsistent  with  the  true  interpretation 
of  the  Treaty  of  1818  was  based  on  the  contention  that  these  provisions  were 
not  “reasonable”  within  the  meaning  of  Question  I. 

After  calling  upon  this  Tribunal  to  express  an  opinion  on  these  acts,  pursuant  to  the  . 
second  clause  of  Article  II,  the  United  States  of  America  pointed  out  in  that 
statement  that  under  Article  III  any  question  regarding  the  reasonableness  of 
any  regulation  might  be  referred  by  the  Tribunal  to  a  Commission  of  expert 
specialists,  and  expressed  an  intention  of  asking  for  such  reference  under  certain 
circumstances. 

The  Tribunal  having  carefully  considered  the  counter-statement  presented  on  behalf 
of  Great  Britain  at  the  session  of  August  2nd,  is  of  opinion  that  the  decision  on 
the  reasonableness  of  these  regulations  requires  expert  information  about  the 
fisheries  themselves  and  an  examination  of  the  practical  effect  of  a  great  number 
of  these  provisions  in  relation  to  the  conditions  surrounding  the  exercise  of  the 
liberty  of  fishery  enjoyed  by  the  inhabitants  of  the  United  States,  as  contemplated 
by  Article  III.  No  further  action  on  behalf  of  the  United  States  is  therefore 
required  from  this  Tribunal  under  Article  II. 

As  to  Article  III 

As  provided  in  Article  III,  hereinbefore  cited  and  above  referred  to,  “any  question 
regarding  the  reasonableness  of  any  regulation,  or  otherwise,  which  requires 
an  examination  of  the  practical  effect  of  any  provisions  surrounding  the  exercise 
of  the  liberty  of  fishery  enjoyed  by  the  inhabitants  of  the  United  States,  or  which 
requires  expert  information  about  the  fisheries  themselves,  may  be  referred  by 
this  Tribunal  to  a  Commission  of  expert  specialists;  one  to  be  designated  by  each 
of  the  Parties  hereto  and  the  third,  who  shall  not  be  a  national  of  either  Party, 
to  be  designated  by  the  Tribunal.” 

The  Tribunal  now  therefore  calls  upon  the  Parties  to  designate  within  one  month 
their  national  Commissioners  for  the  expert  examination  of  the  questions  sub¬ 
mitted. 

As  the  third  non-national  Commissioner  this  Tribunal  designates  Doctor  P.  P.  C. 
Hoek,  Scientific  Adviser  for  the  fisheries  of  the  Netherlands  and  if  any  necessity 
arises  therefore  a  substitute  may  be  appointed  by  the  President  of  this  Tribunal. 
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After  a  reasonable  time,  to  be  agreed  on  by  the  Parties,  for  the  expert  Commission 
to  arrive  at  a  conclusion,  by  conference,  or,  if  necessary,  by  local  inspection,  the 
Tribunal  shall,  if  convoked  by  the  President  at  the  request  of  either  Party,  there¬ 
upon  at  the  earliest  convenient  date,  reconvene  to  consider  the  report  of  the 
Commission,  and  if  it  be  on  the  whole  unanimous  shall  incorporate  it  in  the 
award.  If  not  on  the  whole  unanimous,  i.e.,  on  all  points  which  in  the  opinion 
of  the  Tribunal  are  of  essential  importance,  the  Tribunal  shall  make  its  award 
as  to  the  regulations  concerned  after  consideration  of  the  conclusions  of  the 
expert  Commissioners  and  after  hearing  argument  by  counsel. 

But  while  recognizing  its  responsibilities  to  meet  the  obligations  imposed  on  it  under 
Article  III  of  the  Special  Agreement,  the  Tribunal  hereby  recommends  as  an 
alternative  to  having  recourse  to  a  reconvention  of  this  Tribunal,  that  the  Parties 
should  accept  the  unanimous  opinion  of  the  Commission  or  the  opinion  of  the 
non-national  Commissioner  on  any  points  in  dispute  as  an  arbitral  award  rendered 
under  the  provisions  of  Chapter  IV  of  the  Hague  Convention  of  1907. 

As  to  Article  IV 

Pursuant  to  the  provisions  of  this  Article,  hereinbefore  cited,  this  Tribunal  recom¬ 
mends  for  the  consideration  of  the  Parties  the  following  rules  and  method  of 
procedure  under  which  all  questions  which  may  arise  in  the  future  regarding  the 
exercise  of  the  liberties  above  referred  to  may  be  determined  in  accordance  with 
the  principles  laid  down  in  this  award. 

1.  All  future  municipal  laws,  ordinances  or  rules  for  the  regulation  of  the  fishery 

by  Great  Britain  in  respect  of  (1)  the  hours,  days  or  seasons  when  fish  may  be 
taken  on  the  Treaty  coasts;  (2)  the  method,  means  and  implements  used  in  the 
taking  of  fish  or  in  carrying  on  fishing  operations;  (3)  any  other  regulation  of 
a  similar  character  shall  be  published  in  the  London  Gazette  two  months  before 
going  into  operation. 

Similar  regulations  by  Canada  or  Newfoundland  shall  be  similarly  published  in  the 
Canada  Gazette  and  the  Newfoundland  Gazette  respectively. 

2.  If  the  Government  of  the  United  States  considers  any  such  laws  or  regulations 

inconsistent  with  the  Treaty  of  1S18,  it  is  entitled  to  so  notify  the  Government 
of  Great  Britain  within  the  two  months  referred  to  in  Rule  No.  1. 

3.  Any  law  or  regulation  so  notified  shall  not  come  into  effect  with  respect  to  inhab¬ 

itants  of  the  United  States  until  the  Permanent  Mixed  Fishery  Commission  has 
decided  that  the  regulation  is  reasonable  within  the  meaning  of  this  award. 

4.  Permanent  Mixed  Fishery  Commissions  for  Canada  and  Newfoundland  respectively 

shall  be  established  for  the  decision  of  such  questions  as  to  the  reasonableness 
of  future  regulations,  as  contemplated  by  Article  IV  of  the  Special  Agreement; 
these  Commissions  shall  consist  of  an  expert  national  appointed  by  either  Party 
for  five  years.  The  third  member  shall  not  be  a  national  of  either  Party; 
he  shall  be  nominated  for  five  years  by  agreement  of  the  Parties,  or  failing  such 
agreement  within  two  months,  he  shall  be  nominated  by  Her  Majesty  the  Queen 
of  the  Netherlands.  The  two  national  members  shall  be  convoked  by  the  Gov¬ 
ernment  of  Great  Britain  within  one  month  from  the  date  of  notification  by  the 
Government  of  the  United  States. 

5.  The  two  national  members  having  failed  to  agree  within  one  month,  within  another 

month  the  full  Commission,  under  the  presidency  of  the  umpire,  is  to  be  convoked 
by  Great  Britain.  It  must  deliver  its  decision,  if  the  two  Governments  do  not 
agree  otherwise,  at  the  latest  in  three  months.  The  Umpire  shall  conduct  the 
procedure  in  accordance  with  that  provided  in  Chapter  IV  of  the  Convention 
for  the  Pacific  Settlement  of  International  Disputes,  except  in  so  far  as  herein 
otherwise  provided. 

6.  The  form  of  convocation  of  the  Commission  including  the  terms  of  reference  of 

the  question  at  issue  shall  be  as  follows:  “The  provision  hereinafter  fully  set 

forth  of  an  Act  dated - ,  published  in  the  — -  has  been  notified  to  the 

Government  of  Great  Britain  by  the  Government  of  the  United  States,  under 

date  of - ,  as  provided  by  the  award  of  the  Hague  Tribunal  of  September  7th, 

1910. 

“Pursuant  to  the  provisions  of  that  award  the  Government  of  Great  Britain  hereby 
convokes  the  Permanent  Mixed  Fishery  Commission  for  ,  C0mp0Sed 
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of - Commissioner  for  the  United  States  of  America,  and  of - Com¬ 
missioner  for  pundland)  ’  shall  meet  at  -  and  render  a  decision 

within  one  month  as  to  whether  the  provision  so  notified  is  reasonable  and  con¬ 
sistent  with  the  Treaty  of  1818,  as  interpreted  by  the  award  of  the  Hague  Tribunal 
of  September  7th,  1910,  and  if  not,  in  what  respect  it  is  unreasonable  and  incon¬ 
sistent  therewith. 

“Failing  an  agreement  on  this  question  within  one  month  the  Commission  shall  so 
notify  the  Government  of  Great  Britain  in  order  that  the  further  action  required 
by  that  award  may  be  taken  for  the  decision  of  the  above  question. 

“The  provision  is  as  follows: - 

7.  The  unanimous  decision  of  the  two  national  Commissioners,  or  the  majority 
decision  of  the  Umpire  and  one  Commissioner,  shall  be  final  and  binding. 

Question  II 

Have  the  inhabitants  of  the  United  States,  while  exercising  the  liberties  referred 
to  in  said  Article,  a  right  to  employ  as  members  of  the  fishing  crews  of  their  vessels 
persons  not  inhabitants  of  the  United  States  ? 

In  regard  to  this  question  the  United  States  claim  in  substance: 

1.  That  the  liberty  assured  to  their  inhabitants  by  the  Treaty  plainly  includes  the 
right  to  use  all  the  means  customary  or  appropriate  for  fishing  upon  the  sea,  not  only 
ships  and  nets  and  boats,  but  crews  to  handle  the  ships  and  the  nets  and  the  boats; 

2.  That  no  right  to  control  or  limit  the  means  which  these  inhabitants  shall  use  in 
fishing  can  be  admitted  unless  it  is  provided  in  the  terms  of  the  Treaty  and  no  right 
to  question  the  nationality  or  inhabitancy  of  the  crews  employed  is  contained  in  the 
terms  of  the  Treaty. 

And  Great  Britain  claims: 

1.  That  the  Treaty  confers  the  liberty  to  inhabitants  of  the  United  States  exclu¬ 
sively; 

2.  That  the  Governments  of  Great  Britain,  Canada  or  Newfoundland  may,  without 
infraction  of  the  Treaty,  prohibit  persons  from  engaging  as  fishermen  in  American 
vessels. 

Now  considering  (1)  that  the  liberty  to  take  fish  is  an  economic  right  attributed  by 
the  Treaty;  (2)  that  it  is  attributed  to  inhabitants  of  the  United  States,  without  any 
mention  of  their  nationality;  (3)  that  the  exercise  of  an  economic  right  includes  the 
right  to  employ  servants;  (4)  that  the  right  of  employing  servants  has  not  been  limited 
by  the  Treaty  to  the  employment  of  persons  of  a  distinct  nationality  or  inhabitancy; 
(5)  that  the  liberty  to  take  fish  as  an  economic  liberty  refers  not  only  to  the  individuals 
doing  the  manual  act  of  fishing,  but  also  to  those  for  whose  profit  the  fish  are  taken. 

But  considering,  that  the  Treaty  does  not  intend  to  grant  to  individual  persons  or 
to  a  class  of  persons  the  liberty  to  take  fish  in  certain  waters  “in  common,”  that  is 
to  say  in  company,  with  individual  British  subjects,  in  the  sense  that  no  law  could 
forbid  British  subjects  to  take  service  on  American  fishing  ships;  (2)  that  the  Treaty 
intends  to  secure  to  the  United  States  a  share  of  the  fisheries  designated  therein,  not 
only  in  the  interest  of  a  certain  class  of  individuals,  but  also  in  the  interest  of  both 
the  United  States  and  Great  Britain,  as  appears  from  the  evidence  and  notably  from 
the  correspondence  between  Mr.  Adams  and  Lord  Bathurst  in  1815;  (3)  that  the 
inhabitants  of  the  United  States  do  not  derive  the  liberty  to  take  fish  directly  from  the 
Treaty,  but  from  the  United  States  Government  as  party  to  the  Treaty  with  Great 
Britain  and  moreover  exercising  the  right  to  regulate  the  conditions  under  which  its 
inhabitants  may  enjoy  the  granted  liberty;  (4)  that  it  is  in  the  interest  of  the  inhab¬ 
itants  of  the  United  States  that  the  fishing  liberty  granted  to  them  be  restricted  to 
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exercise  by  them  and  removed  from  the  enjoyment  of  other  aliens  not  entitled  by  this 
Treaty  to  participate  in  the  fisheries;  (5)  that  such  restrictions  have  been  throughout 
enacted  in  the  British  Statute  of  June  15,  1819,  and  that  of  June  3,  1824,  to  this  effect, 
that  no  alien  or  stranger  whatsoever  shall  fish  in  the  waters  designated  therein,  except 
in  so  far  as  by  treaty  thereto  entitled,  and  that  this  exception  will,  in  virtue  of  the 
Treaty  of  1818,  as  hereinabove  interpreted  by  this  award,  exempt  from  these  statutes 
American  fishermen  fishing  by  the  agency  of  non-inhabitant  aliens  employed  in  their 
service;  (6)  that  the  Treaty  does  not  affect  the  sovereign  right  of  Great  Britain  as 
to  aliens,  non-inhabitants  of  the  United  States,  nor  the  right  of  Great  Britain  to  regu¬ 
late  the  engagement  of  British  subjects,  while  these  aliens  or  British  subjects  are  on 
British  territory. 

Now  therefore,  in  view  of  the  preceding  considerations  this  Tribunal  is  of  opinion 
that  the  inhabitants  of  the  United  States  while  exercising  the  liberties  referred 
to  in  the  said  article  have  a  right  to  employ,  as  members  of  the  fishing  crews  of 
their  vessels,  persons  not  inhabitants  of  the  United  States. 

But  in  view  of  the  preceding  considerations  the  Tribunal,  to  prevent  any  misunder¬ 
standing  as  to  the  effect  of  its  award,  expresses  the  opinion  that  non-inhabitants 
employed  as  members  of  the  fishing  crews  of  United  States  vessels  derive  no 
benefit  or  immunity  from  the  Treaty  and  it  is  so  decided  and  awarded. 

Question  III 

Can  the  exercise  by  the  inhabitants  of  the  United  States  of  the  liberties  referred  to 
in  the  said  Article  be  subjected,  without  the  consent  of  the  United  States,  to  the 
requirements  of  entry  or  report  at  custom-houses  or  the  payment  of  light  or  harbour 
or  other  dues,  or  to  any  other  similar  requirement  or  condition  or  exaction  ? 

The  Tribunal  is  of  opinion  as  follows: 

It  is  obvious  that  the  liberties  referred  to  in  this  question  are  those  that  relate  to 
taking  fish  and  to  drying  and  curing  fish  on  certain  coasts  as  prescribed  in  the  Treaty 
of  October  20,  1818.  The  exercise  of  these  liberties  by  the  inhabitants  of  the  United 
States  in  the  prescribed  waters  to  which  they  relate,  has  no  reference  to  any  commer¬ 
cial  privileges  which  may  or  may  not  attach  to  such  vessels  by  reason  of  any  supposed 
authority  outside  the  Treaty,  which  itself  confers  no  commercial  privileges  whatever 
upon  the  inhabitants  of  the  United  States  or  the  vessels  in  which  they  may  exercise 
the  fishing  liberty.  It  follows,  therefore,  that  when  the  inhabitants  of  the  United 
States  are  not  seeking  to  exercise  the  commercial  privileges  accorded  to  trading  vessels 
for  the  vessels  in  which  they  are  exercising  the  granted  liberty  of  fishing,  they  ought 
not  to  be  subjected  to  requirements  as  to  report  and  entry  at  custom  houses  that  are 
only  appropriate  to  the  exercise  of  commercial  privileges.  The  exercise  of  the  fishing 
liberty  is  distinct  from  the  exercise  of  commercial  or  trading  privileges  and  it  is  not 
competent  for  Great  Britain  or  her  colonies  to  impose  upon  the  former  exactions  only 
appropriate  to  the  latter.  The  reasons  for  the  requirements  enumerated  in  the  case 
of  commercial  vessels,  have  no  relation  to  the  case  of  fishing  vessels. 

We  think,  however,  that  the  requirement  that  American  fishing  vessels  should  report, 
if  proper  conveniences  and  an  opportunity  for  doing  so  are  provided,  is  not  unreason¬ 
able  or  inappropriate.  Such  a  report,  while  serving  the  purpose  of  a  notification  of 
the  presence  of  a  fishing  vessel  in  the  treaty  waters  for  the  purpose  of  exercising  the 
treaty  liberty,  while  it  gives  an  opportunity  for  a  proper  surveillance  of  such  vessel  by 
revenue  officers,  may  also  serve  to  afford  to  such  fishing  vessel  protection  from  inter¬ 
ference  in  the  exercise  of  the  fishing  liberty.  There  should  be  no  such  requirement, 
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however,  unless  reasonably  convenient  opportunity  therefor  be  afforded  in  person  or 
by  telegraph,  at  a  custom-house  or  to  a  customs  official. 

The  Tribunal  is  also  of  opinion  that  light  and  harbour  dues,  if  not  imposed  on  New¬ 
foundland  fishermen,  should  not  be  imposed  on  American  fishermen  while  exercising 
the  liberty  granted  by  the  Treaty.  To  impose  such  dues  on  American  fishermen  only 
would  constitute  an  unfair  discrimination  between  them  and  Newfoundland  fishermen 
and  one  inconsistent  with  the  liberty  granted  to  American  fishermen  to  take  fish,  etc., 
“in  common  with  the  subjects  of  His  Britannic  Majesty.” 

Further,  the  Tribunal  considers  that  the  fulfillment  of  the  requirement  as  to  report 
by  fishing  vessels  on  arrival  at  the  fishery  would  be  greatly  facilitated  in  the  interests 
of  both  parties  by  the  adoption  of  a  system  of  registration,  and  distinctive  marking 
of  the  fishing  boats  of  both  parties,  analogous  to  that  established  by  Articles  V  to  XIII, 
inclusive,  of  the  International  Convention  signed  at  The  Hague,  8  May,  1882,  for  the 
regulation  of  the  North  Sea  Fisheries. 

The  Tribunal  therefore  decides  and  awards  as  follows: 

The  requirement  that  an  American  fishing  vessel  should  report,  if  proper  conveniences 
for  doing  so  are  at  hand,  is  not  unreasonable,  for  the  reasons  stated  in  the  fore¬ 
going  opinion.  There  should  be  no  such  requirement,  however,  unless  there 
be  reasonably  convenient  opportunity  afforded  to  report  in  person  or  by  tele¬ 
graph,  either  at  a  custom-house  or  to  a  customs  official. 

But  the  exercise  of  the  fishing  liberty  by  the  inhabitants  of  the  United  States  should 
not  be  subjected  to  the  purely  commercial  formalities  of  report,  entry  and  clear¬ 
ance  at  a  custom-house,  nor  to  light,  harbor  or  other  dues  not  imposed  upon 
Newfoundland  fishermen. 


Question  IV 

Under  the  provision  of  the  said  Article  that  the  American  fishermen  shall  be  admitted 
to  enter  certain  bays  or  harbours  for  shelter,  repairs,  wood,  or  water,  and  for  no  other 
purpose  whatever,  but  that  they  shall  be  under  such  restrictions  as  may  be  necessary 
to  prevent  their  taking,  drying,  or  curing  fish  therein  or  in  any  other  manner  whatever 
abusing  the  privileges  thereby  reserved  to  them,  is  it  permissible  to  impose  restrictions 
making  the  exercise  of  such  privileges  conditional  upon  the  payment  of  light  or  harbour 
or  other  dues,  or  entering  or  reporting  at  custom-houses  or  any  similar  conditions  ? 

The  Tribunal  is  of  opinion  that  the  provision  in  the  first  Article  of  the  Treaty  of 
October  20th,  1818,  admitting  American  fishermen  to  enter  certain  bays  or  harbours 
for  shelter,  repairs,  wood  and  water,  and  for  no  other  purpose  whatever,  is  an  exercise 
in  large  measure  of  those  duties  of  hospitality  and  humanity  which  all  civilized  nations 
impose  upon  themselves  and  expect  the  performance  of  from  others.  The  enumerated 
purposes  for  which  entry  is  permitted  all  relate  to  the  exigencies  in  which  those  who 
pursue  their  perilous  calling  on  the  sea  may  be  involved.  The  proviso  which  appears 
in  the  first  article  of  the  said  Treaty  immediately  after  the  so-called  renunciation  clause, 
was  doubtless  due  to  a  recognition  by  Great  Britain  of  what  was  expected  from  the 
humanity  and  civilization  of  the  then  leading  commercial  nation  of  the  world.  To 
impose  restrictions  making  the  exercise  of  such  privileges  conditional  upon  the  payment 
of  light,  harbor  or  other  dues,  or  entering  and  reporting  at  custom-houses,  or  any 
similar  conditions  would  be  inconsistent  with  the  grounds  upon  which  such  privileges 
rest  and  therefore  is  not  permissible. 

And  it  is  decided  and  awarded  that  such  restrictions  are  not  permissible. 

It  seems  reasonable,  however,  in  order  that  these  privileges  accorded  by  Great 
Britain  on  these  grounds  of  hospitality  and  humanity  should  not  be  abused,  that  the 
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American  fishermen  entering  such  bays  for  any  of  the  four  purposes  aforesaid  and 
remaining  more  than  48  hours  therein,  should  be  required,  if  thought  necessary  by 
Great  Britain  or  the  Colonial  Government,  to  report,  either  in  person  or  by  telegraph, 
at  a  custom-house  or  to  a  customs  official,  if  reasonably  convenient  opportunity  there¬ 
for  is  afforded. 

And  it  is  so  decided  and  awarded. 

Question  V 

From  where  must  be  measured  the  “three  marine  miles  of  any  of  the  coasts,  bays, 
creeks,  or  harbours”  referred  to  in  the  said  Article  ? 

In  regard  to  this  question,  Great  Britain  claims  that  the  renunciation  applies  to  all 
bays  generally  and 

The  United  States  contend  that  it  applies  to  bays  of  a  certain  class  or  condition. 

Now,  considering  that  the  Treaty  used  the  general  term  “bays”  without  qualifica¬ 
tion,  the  Tribunal  is  of  opinion  that  these  words  of  the  Treaty  must  be  interpreted 
in  a  general  sense  as  applying  to  every  bay  on  the  coast  in  question  that  might  be 
reasonably  supposed  to  have  been  considered  as  a  bay  by  the  negotiators  of  the  Treaty 
under  the  general  conditions  then  prevailing,  unless  the  United  States  can  adduce 
satisfactory  proof  that  any  restrictions  or  qualifications  of  the  general  use  of  the  term 
were  or  should  have  been  present  to  their  minds. 

And  for  the  purpose  of  such  proof  the  United  States  contend: 

i°.  That  while  a  State  may  renounce  the  treaty  right  to  fish  in  foreign  territorial 
waters,  it  cannot  renounce  the  natural  right  to  fish  on  the  High  Seas. 

But  the  Tribunal  is  unable  to  agree  with  this  contention.  Because  though  a  State 
cannot  grant  rights  on  the  High  Seas  it  certainly  can  abandon  the  exercise  of  its  right 
to  fish  on  the  High  Seas  within  certain  definite  limits.  Such  an  abandonment  was 
made  with  respect  to  their  fishing  rights  in  the  waters  in  question  by  France  and  Spain 
in  1763.  By  a  convention  between  the  United  Kingdom  and  the  United  States  in 
1846,  the  two  countries  assumed  ownership  over  waters  in  Fuca  Straits  at  distances 
from  the  shore  as  great  as  17  miles. 

The  United  States  contend  moreover: 

20.  That  by  the  use  of  the  term  “liberty  to  fish”  the  United  States  manifested  the 
intention  to  renounce  the  liberty  in  the  waters  referred  to  only  in  so  far  as  that  liberty 
was  dependent  upon  or  derived  from  a  concession  on  the  part  of  Great  Britain,  and 
not  to  renounce  the  right  to  fish  in  those  waters  where  it  was  enjoyed  by  virtue  of  their 
natural  right  as  an  independent  State. 

But  the  Tribunal  is  unable  to  agree  with  this  contention: 

(a)  Because  the  term  “liberty  to  fish”  was  used  in  the  renunciatory  clause  of  the 
Treaty  of  1818  because  the  same  term  had  been  previously  used  in  the  Treaty  of  1783 
which  gave  the  liberty;  and  it  was  proper  to  use  in  the  renunciation  clause  the  same 
term  that  was  used  in  the  grant  with  respect  to  the  object  of  the  grant;  and,  in  view 
of  the  terms  of  the  grant,  it  would  have  been  improper  to  use  the  term  “right”  in  the 
renunciation.  Therefore  the  conclusion  drawn  from  the  use  of  the  term  “liberty” 
instead  of  the  term  “right”  is  not  justified; 

(b)  Because  the  term  “liberty”  was  a  term  properly  applicable  to  the  renunciation 
which  referred  not  only  to  fishing  in  the  territorial  waters  but  also  to  drying  and  curing 
on  the  shore.  This  latter  right  was  undoubtedly  held  under  the  provisions  of  the 
Treaty  and  was  not  a  right  accruing  to  the  United  States  by  virtue  of  any  principle 
of  International  law. 
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3°.  The  United  States  also  contend  that  the  term  “bays  of  His  Britannic  Majesty’s 
Dominions”  in  the  renunciatory  clause  must  be  read  as  including  only  those  bays 
which  were  under  the  territorial  sovereignty  of  Great  Britain. 

But  the  Tribunal  is  unable  to  accept  this  contention: 

(а)  Because  the  description  of  the  coast  on  which  the  fishery  is  to  be  exercised  by 
the  inhabitants  of  the  United  States  is  expressed  throughout  the  Treaty  of  1818  in 
geographical  terms  and  not  by  reference  to  political  control;  the  Treaty  describes  the 
coast  as  contained  between  capes; 

(б)  Because  to  express  the  political  concept  of  dominion  as  equivalent  to  sovereignty, 
the  word  “dominion”  in  the  singular  would  have  been  an  adequate  term  and  not 
“dominions”  in  the  plural;  this  latter  term  having  a  recognized  and  well  settled  mean¬ 
ing  as  descriptive  of  those  portions  of  the  Earth  which  owe  political  allegiance  to  His 
Majesty;  e.g.  “His  Britannic  Majesty’s  Dominions  beyond  the  Seas.” 

4°.  It  has  been  further  contended  by  the  United  States  that  the  renunciation  applies 
only  to  bays  six  miles  or  less  in  width  “inter  fauces  terrae,”  those  bays  only  being 
territorial  bays,  because  the  three  mile  rule  is,  as  shown  by  this  Treaty,  a  principle  of 
international  law  applicable  to  coasts  and  should  be  strictly  and  systematically  applied 
to  bays. 

But  the  Tribunal  is  unable  to  agree  with  this  contention: 

(a)  Because  admittedly  the  geographical  character  of  a  bay  contains  conditions 
which  concern  the  interests  of  the  territorial  sovereign  to  a  more  intimate  and  impor¬ 
tant  extent  than  do  those  connected  with  the  open  coast.  Thus  conditions  of  national 
and  territorial  integrity,  of  defense,  of  commerce  and  of  industry  are  all  vitally  con¬ 
cerned  with  the  control  of  the  bays  penetrating  the  national  coast  line.  This  interest 
varies,  speaking  generally  in  proportion  to  the  penetration  inland  of  the  bay;  but  as 
no  principle  of  international  law  recognizes  any  specified  relation  between  the  con¬ 
cavity  of  the  bay  and  the  requirements  for  control  by  the  territorial  sovereignty,  this 
Tribunal  is  unable  to  qualify  by  the  application  of  any  new  principle  its  interpretation 
of  the  Treaty  of  1818  as  excluding  bays  in  general  from  the  strict  and  systematic 
application  of  the  three  mile  rule;  nor  can  this  Tribunal  take  cognizance  in  this  con¬ 
nection  of  other  principles  concerning  the  territorial  sovereignty  over  bays  such  as  ten 
mile  or  twelve  mile  limits  of  exclusion  based  on  international  acts  subsequent  to  the 
treaty  of  1818  and  relating  to  coasts  of  a  different  configuration  and  conditions  of  a 
different  character; 

{b)  Because  the  opinion  of  jurists  and  publicists  quoted  in  the  proceedings  conduce 
to  the  opinion  that  speaking  generally  the  three  mile  rule  should  not  be  strictly  and 
systematically  applied  to  bays; 

(c)  Because  the  treaties  referring  to  these  coasts,  antedating  the  treaty  of  1818, 
made  special  provisions  as  to  bays,  such  as  the  Treaties  of  1686  and  1713  between 
Great  Britain  and  France,  and  especially  the  Treaty  of  1778  between  the 
United  States  and  France.  Likewise  Jay’s  Treaty  of  1794  Art.  23,  distinguished 
bays  from  the  space  “within  cannon-shot  of  the  coast”  in  regard  to  the  right  of  seizure 
in  times  of  war.  If  the  proposed  treaty  of  1806  and  the  treaty  of  1818  contained  no 
disposition  to  that  effect,  the  explanation  may  be  found  in  the  fact  that  the  first  ex¬ 
tended  the  marginal  belt  to  five  miles,  and  also  in  the  circumstance  that  the  American 
proposition  of  1818  in  that  respect  was  not  limited  to  “bays,”  but  extended  to  “cham¬ 
bers  formed  by  headlands”  and  to  “five  marine  miles  from  a  right  line  from  one  head¬ 
land  to  another,”  a  proposition  which  in  the  times  of  the  Napoleonic  wars  would  have 
affected  to  a  very  large  extent  the  operations  of  the  British  navy; 
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(d)  Because  it  has  not  been  shown  by  the  documents  and  correspondence  in  evidence 
here  that  the  application  of  the  three  mile  rule  to  bays  was  present  to  the  minds  of 
the  negotiators  in  1818  and  they  could  not  reasonably  have  been  expected  either  to 
presume  it  or  to  provide  against  its  presumption; 

(e)  Because  it  is  difficult  to  explain  the  words  in  art.  Ill  of  the  Treaty  under 
interpretation  “country  .  .  .  together  with  its  bays,  harbours  and  creeks”  other¬ 
wise  than  that  all  bays  without  distinction  as  to  their  width  were,  in  the  opinion 
of  the  negotiators,  part  of  the  territory; 

(/)  Because  from  the  information  before  this  Tribunal  it  is  evident  that  the  three 
mile  rule  is  not  applied  to  bays  strictly  or  systematically  either  by  the  United  States 
or  by  any  other  Power; 

(g)  It  has  been  recognized  by  the  United  States  that  bays  stand  apart,  and  that  in 
respect  of  them  territorial  jurisdiction  may  be  exercised  farther  than  the  marginal 
belt  in  the  case  of  Delaware  bay  by  the  report  of  the  United  States  Attorney  General  of 
May  19th  1793;  and  the  letter  of  Mr.  Jefferson  to  Mr.  Genet  of  Nov.  8th  1793 
declares  the  bays  of  the  United  States  generally  to  be,  “as  being  landlocked,  within 
the  body  of  the  United  States.” 

5°.  In  this  latter  regard  it  is  further  contended  by  the  United  States,  that  such 
exceptions  only  should  be  made  from  the  application  of  the  three  mile  rule  to  bays  as 
are  sanctioned  by  conventions  and  established  usage;  that  all  exceptions  for  which 
the  United  States  of  America  were  responsible  are  so  sanctioned;  and  that  His 
Majesty’s  Government  are  unable  to  provide  evidence  to  show  that  the  bays  con¬ 
cerned  by  the  Treaty  of  1818  could  be  claimed  as  exceptions  on  these  grounds  either 
generally,  or  except  possibly  in  one  or  two  cases,  specifically. 

But  the  Tribunal  while  recognizing  that  conventions  and  established  usage  might 
be  considered  as  the  basis  for  claiming  as  territorial  those  bays  which  on  this  ground 
might  be  called  historic  bays,  and  that  such  claim  should  be  held  valid  in  the  absence 
of  any  principle  of  international  law  on  the  subject;  nevertheless  is  unable  to  apply 
this,  a  contrario,  so  as  to  subject  the  bays  in  question  to  the  three  mile  rule,  as  desired 
by  the  United  States: 

(a)  Because  Great  Britain  has  during  this  controversy  asserted  a  claim  to  these 
bays  generally,  and  has  enforced  such  claim  specifically  in  statutes  or  otherwise,  in 
regard  to  the  more  important  bays  such  as  Chaleurs,  Conception  and  Miramichi; 

( b )  Because  neither  should  such  relaxations  of  this  claim,  as  are  in  evidence,  be 
construed  as  renunciations  of  it;  nor  should  omissions  to  enforce  the  claim  in  regard 
to  bays  as  to  which  no  controversy  arose,  be  so  construed.  Such  a  construction  by 
this  Tribunal  would  not  only  be  intrinsically  inequitable  but  internationally  injurious; 
in  that  it  would  discourage  conciliatory  diplomatic  transactions  and  encourage  the 
assertion  of  extreme  claims  in  their  fullest  extent; 

(c)  Because  any  such  relaxations  in  the  extreme  claim  of  Great  Britain  in  its  inter¬ 
national  relations  are  compensated  by  recognitions  of  it  in  the  same  sphere  by  the 
United  States;  notably  in  relations  with  France  for  instance  in  1823  when  they  applied 
to  Great  Britain  for  the  protection  of  their  fishery  in  the  bays  on  the  western  coast  of 
Newfoundland,  whence  they  had  been  driven  by  French  war  vessels  on  the  ground  of 
the  pretended  exclusive  right  of  the  French.  Though  they  never  asserted  that  their 
fishermen  had  been  disturbed  within  the  three  mile  zone,  only  alleging  that  the  dis¬ 
turbance  had  taken  place  in  the  bays,  they  claimed  to  be  protected  by  Great  Britain 
for  having  been  molested  in  waters  which  were,  as  Mr.  Rush  stated  “clearly  within 
the  jurisdiction  and  sovereignty  of  Great  Britain.” 
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6°.  It  has  been  contended  by  the  United  States  that  the  words  “coasts,  bays,  creeks 
or  harbours”  are  here  used  only  to  express  different  parts  of  the  coast  and  are  intended 
to  express  and  be  equivalent  to  the  word  “coast,”  whereby  the  three  marine  miles 
would  be  measured  from  the  sinuosities  of  the  coast  and  the  renunciation  would  apply 
only  to  the  waters  of  bays  within  three  miles. 

But  the  Tribunal  is  unable  to  agree  with  this  contention: 

(а)  Because  it  is  a  principle  of  interpretation  that  words  in  a  document  ought  not 
to  be  considered  as  being  without  any  meaning  if  there  is  not  specific  evidence  to  that 
purpose  and  the  interpretation  referred  to  would  lead  to  the  consequence,  practically, 
of  reading  the  words  “bays,  coasts  and  harbours”  out  of  the  Treaty;  so  that  it  would 
read  “within  three  miles  of  any  of  the  coasts”  including  therein  the  coasts  of  the 
bays  and  harbours; 

(б)  Because  the  word  “  therein”  in  the  proviso —  “restrictions  necessary  to  prevent 
their  taking,  drying  or  curing  fish  therein”  can  refer  only  to  “bays,”  and  not  to  the 
belt  of  three  miles  along  the  coast;  and  can  be  explained  only  on  the  supposition  that 
the  words  “bays,  creeks  and  harbours”  are  to  be  understood  in  their  usual  ordinary 
sense  and  not  in  an  artificially  restricted  sense  of  bays  within  the  three  mile  belt; 

(c)  Because  the  practical  distinction  for  the  purpose  of  this  fishery  between  coasts 
and  bays  and  the  exceptional  conditions  pertaining  to  the  latter  has  been  shown  from 
the  correspondence  and  the  documents  in  evidence,  especially  the  Treaty  of  1783,  to 
have  been  in  all  probability  present  to  the  minds  ot  the  negotiators  of  the  Treaty  of 
1818; 

(1 d )  Because  the  existence  of  this  distinction  is  confirmed  in  the  same  article  of  the 
Treaty  by  the  proviso  permitting  the  United  States  fishermen  to  enter  bays  for  certain 
purposes; 

( e )  Because  the  word  “coasts”  is  used  in  the  plural  form  whereas  the  contention 
would  require  its  use  in  the  singular; 

(/)  Because  the  Tribunal  is  unable  to  understand  the  term  “bays”  in  the  renuncia¬ 
tory  clause  in  other  than  its  geographical  sense,  by  which  a  bay  is  to  be  considered  as 
an  indentation  of  the  coast,  bearing  a  configuration  of  a  particular  character  easy  to 
determine  specifically,  but  difficult  to  describe  generally. 

The  negotiators  of  the  Treaty  of  1818  did  probably  not  trouble  themselves  with 
subtle  theories  concerning  the  notion  of  “bays”;  they  most  probably  thought  that 
everybody  would  know  what  was  a  bay.  In  this  popular  sense  the  term  must  be  in¬ 
terpreted  in  the  Treaty.  The  interpretation  must  take  into  account  all  the  individual 
circumstances  which  for  any  one  of  the  different  bays  are  to  be  appreciated,  the  relation 
of  its  width  to  the  length  of  penetration  inland,  the  possibility  and  the  necessity  of  its 
being  defended  by  the  State  in  whose  territory  it  is  indented;  the  special  value  which 
it  has  for  the  industry  of  the  inhabitants  of  its  shores;  the  distance  which  it  is  secluded 
from  the  highways  of  nations  on  the  open  sea  and  other  circumstances  not  possible 
to  enumerate  in  general. 

For  these  reasons  the  Tribunal  decides  and  awards: 

In  case  of  bays  the  three  marine  miles  are  to  be  measured  from  a  straight  line  drawn 
across  the  body  of  water  at  the  place  where  it  ceases  to  have  the  configuration 
and  characteristics  of  a  bay.  At  all  other  places  the  three  marine  miles  are  to 
be  measured  following  the  sinuosities  of  the  coast. 

But  considering  the  Tribunal  cannot  overlook  that  this  answer  to  Question  V, 
although  correct  in  principle  and  the  only  one  possible  in  view  of  the  want  of  a  sufficient 
basis  for  a  more  concrete  answer,  is  not  entirely  satisfactory  as  to  its  practical 
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applicability,  and  that  it  leaves  room  for  doubts  and  differences  in  practice.  There¬ 
fore  the  Tribunal  considers  it  its  duty  to  render  the  decision  more  practicable  and  to 
remove  the  danger  of  future  differences  by  adjoining  to  it,  a  recommendation  in 
virtue  of  the  responsibilities  imposed  by  Art.  IV  of  the  Special  Agreement. 

Considering,  moreover,  that  in  treaties  with  France,  with  the  North  German  Con¬ 
federation  and  the  German  Empire  and  likewise  in  the  North  Sea  Convention,  Great 
Britain  has  adopted  for  similar  cases  the  rule  that  only  bays  of  ten  miles  width  should 
be  considered  as  those  wherein  the  fishing  is  reserved  to  nationals.  And  that  in  the 
course  of  the  negotiations  between  Great  Britain  and  the  United  States  a  similar  rule 
has  been  on  various  occasions  proposed  and  adopted  by  Great  Britain  in  instructions 
to  the  naval  officers  stationed  on  these  coasts.  And  that  though  these  circumstances 
are  not  sufficient  to  constitute  this  a  principle  of  international  law,  it  seems  reason¬ 
able  to  propose  this  rule  with  certain  exceptions,  all  the  more  that  this  rule  with 
such  exceptions  has  already  formed  the  basis  of  an  agreement  between  the  two 
Powers. 

Now  therefore  this  Tribunal  in  pursuance  of  the  provisions  of  art.  IV  hereby  recom¬ 
mends  for  the  consideration  and  acceptance  of  the  High  Contracting  Parties 
the  following  rules  and  method  of  procedure  for  determining  the  limits  of  the 
bays  hereinbefore  enumerated. 

1.  In  every  bay  not  hereinafter  specifically  provided  for  the  limits  of  exclusion  shall 

be  drawn  three  miles  seaward  from  a  straight  line  across  the  bay  in  the  part 
nearest  the  entrance  at  the  first  point  where  the  width  does  not  exceed  ten  miles. 

2.  In  the  following  bays  where  the  configuration  of  the  coast  and  the  local  climatic 

conditions  are  such  that  foreign  fishermen  when  within  the  geographic  head¬ 
lands  might  reasonably  and  bona  fide  believe  themselves  on  the  high  seas,  the 
limits  of  exclusion  shall  be  drawn  in  each  case  between  the  headlands  herein¬ 
after  specified  as  being  those  at  and  within  which  such  fishermen  might  be 
reasonably  expected  to  recognize  the  bay  under  average  conditions. 

For  the  Baie  des  Chaleurs  the  line  from  the  Light  at  Birch  Point  on  Miscou  Island 
to  Macquereau  Point  Light:  for  the  Bay  of  Miramichi,  the  line  from  the  Light 
at  Point  Escuminac  to  the  Light  on  the  Eastern  Point  of  Tabisintac  Gully; 
for  Egmont  Bay,  in  Prince  Edward  Island,  the  line  from  the  light  at  Cape  Egmont 
to  the  Light  at  West  Point;  and  off  St.  Ann’s  Bay,  in  the  Province  of  Nova 
Scotia,  the  line  from  the  Light  at  Point  Anconi  to  the  nearest  point  on  the  oppo¬ 
site  shore  of  the  mainland. 

For  Fortune  Bay,  in  Newfoundland,  the  line  from  Connaigre  Head  to  the  Light  on 
the  Southeasterly  end  of  Brunet  Island,  thence  to  Fortune  Head. 

For  or  near  the  following  bays  the  limits  of  exclusion  shall  be  three  marine  miles  sea¬ 
wards  from  the  following  lines,  namely: 

For  or  near  Barrington  Bay,  in  Nova  Scotia,  the  line  from  the  Light  on  Stoddart 
Island  to  the  Light  on  the  south  point  of  Cape  Sable,  thence  to  the  light  at  Bac- 
caro  Point;  at  Chedabucto  and  St.  Peter’s  Bays,  the  line  from  Cranberry  Island 
Light  to  Green  Island  Light,  thence  to  Point  Rouge;  for  Mira  Bay,  the  line  from 
the  Light  on  the  East  Point  of  Scatari  Island  to  the  Northeasterly  Point  of  Cape 
Morien;  and  at  Placentia  Bay,  in  Newfoundland,  the  line  from  Latine  Point  on 
the  Eastern  mainland  shore,  to  the  most  Southerly  Point  of  Red  Island,  thence 
by  the  most  Southerly  Point  of  Merasheen  Island  to  the  mainland. 

Long  Island  and  Bryer  Island,  on  St.  Mary’s  Bay,  in  Nova  Scotia,  shall,  for  the  pur¬ 
pose  of  delimitation,  be  taken  as  the  coasts  of  such  bays. 

It  is  understood  that  nothing  in  these  rules  refers  either  to  the  Bay  of  Fundy  con¬ 
sidered  as  a  whole  apart  from  its  bays  and  creeks  or  as  to  the  innocent  passage 
through  the  Gut  of  Canso,  which  were  excluded  by  the  agreement  made  by 
exchange  of  notes  between  Mr.  Bacon  and  Mr.  Bryce  dated  February  21st  1909 
and  March  4th  1909;  or  to  Conception  Bay,  which  was  provided  for  by  the 
decision  of  the  Privy  Council  in  the  case  of  the  Direct  United  States  Cable  Com¬ 
pany  v.  The  Anglo  American  Telegraph  Company,  in  which  decision  the  United 
States  have  acquiesced. 
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Question  VI 

Have  the  inhabitants  of  the  United  States  the  liberty  under  the  said  Article  or 
otherwise,  to  take  fish  in  the  bays,  harbours,  and  creeks  on  that  part  of  the  southern 
coast  of  Newfoundland  which  extends  from  Cape  Ray  to  Rameau  Islands,  or  on  the 
western  and  northern  coasts  of  Newfoundland  from  Cape  Ray  to  Quirpon  Islands, 
or  on  the  Magdalen  Islands  ? 

In  regard  to  this  question,  it  is  contended  by  the  United  States  that  the  inhabitants 
of  the  United  States  have  the  liberty  under  Art.  I  of  the  Treaty  of  taking  fish  in  the 
bays,  harbours  and  creeks  on  that  part  of  the  Southern  Coast  of  Newfoundland  which 
extends  from  Cape  Ray  to  Rameau  Islands  or  on  the  western  and  northern  coasts  of 
Newfoundland  from  Cape  Ray  to  Quirpon  Islands  and  on  the  Magdalen  Islands.  It 
is  contended  by  Great  Britain  that  they  have  no  such  liberty. 

Now  considering  that  the  evidence  seems  to  show  that  the  intention  of  the  Parties 
to  the  Treaty  of  1818,  as  indicated  by  the  records  of  the  negotiations  and  by  the  sub¬ 
sequent  attitude  of  the  Governments  was  to  admit  the  United  States  to  such  fishery, 
this  Tribunal  is  of  opinion  that  it  is  incumbent  on  Great  Britain  to  produce  satisfactory 
proof  that  the  United  States  are  not  so  entitled  under  the  Treaty. 

For  this  purpose  Great  Britain  points  to  the  fact  that  whereas  the  Treaty  grants 
to  American  fishermen  liberty  to  take  fish  “on  the  coasts,  bays,  harbours,  and  creeks 
from  Mount  Joly  on  the  Southern  coast  of  Labrador”  the  liberty  is  granted  to  the 
“coast”  only  of  Newfoundland  and  to  the  “shore”  only  of  the  Magdalen  Islands; 
and  argues  that  evidence  can  be  found  in  the  correspondence  submitted  indicating 
an  intention  to  exclude  Americans  from  Newfoundland  bays  on  the  Treaty  Coast, 
and  that  no  value  would  have  been  attached  at  that  time  by  the  United  States  Govern¬ 
ment  to  the  liberty  of  fishing  in  such  bays  because  there  was  no  cod  fishery  there  as 
there  was  in  the  bays  of  Labrador. 

But  the  Tribunal  is  unable  to  agree  with  this  contention: 

(а)  Because  the  words  “part  of  the  southern  coast  .  .  .  from  .  .  .to”  and 
the  words  “Western  and  Northern  Coast  .  .  .  from  .  .  .  to,”  clearly  indicate 
one  uninterrupted  coast-line;  and  there  is  no  reason  to  read  into  the  words  “coasts” 
a  contradistinction  to  bays,  in  order  to  exclude  bays.  On  the  contrary,  as  already 
held  in  the  answer  to  Question  V,  the  words  “liberty,  forever,  to  dry  and  cure  fish  in 
any  of  the  unsettled  bays,  harbours  and  creeks  of  the  Southern  part  of  the  Coast  of 
Newfoundland  hereabove  described,”  indicate  that  in  the  meaning  of  the  Treaty,  as 
in  all  the  preceding  treaties  relating  to  the  same  territories,  the  words  coast,  coasts, 
harbours,  bays,  etc., are  used,  without  attaching  to  the  word  “coast”  the  specific  mean¬ 
ing  of  excluding  bays.  Thus  in  the  provision  of  the  Treaty  of  1783  giving  liberty  “to 
take  fish  on  such  part  of  the  coast  of  Newfoundland  as  British  fishermen  shall  use”; 
the  word  “coast”  necessarily  includes  bays,  because  if  the  intention  had  been  to  pro¬ 
hibit  the  entering  of  the  bays  for  fishing  the  following  words  “but  not  to  dry  or  cure 
the  same  on  that  island,”  would  have  no  meaning.  The  contention  that  in  the  Treaty 
of  1783  the  word  “bays”  is  inserted  lest  otherwise  Great  Britain  would  have  had  the 
right  to  exclude  the  Americans  to  the  three  mile  line,  is  inadmissible,  because  in  that 
Treaty  that  line  is  not  mentioned; 

(б)  Because  the  correspondence  between  Mr.  Adams  and  Lord  Bathurst  also  shows 
that  during  tliQ  negotiations  for  the  Treaty  the  United  States  demanded  the  former 
rights  enjoyed  under  the  Treaty  of  1783,  and  that  Lord  Bathurst  in  the  letter  of  30th 
October  1815  made  no  objection  to  granting  those  “former  rights”  “placed  under  some 
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modifications,”  which  latter  did  not  relate  to  the  right  of  fishing  in  bays,  but  only  to 
the  “preoccupation  of  British  harbours  and  creeks  by  the  fishing  vessels  of  the  United 
States  and  the  forcible  exclusion  of  British  subjects  where  the  fishery  might  be  most 
advantageously  conducted,”  and  “to  the  clandestine  introduction  of  prohibited  goods 
into  the  British  colonies.”  It  may  be  therefore  assumed  that  the  word  “coast”  is 
used  in  both  Treaties  in  the  same  sense,  including  bays; 

(c)  Because  the  Treaty  expressly  allows  the  liberty  to  dry  and  cure  in  the  unsettled 
bays,  etc.  of  the  southern  part  of  the  coast  of  Newfoundland,  and  this  shows  that,  a 
fortiori,  the  taking  of  fish  in  those  bays  is  also  allowed;  because  the  fishing  liberty  was 
a  lesser  burden  than  the  grant  to  cure  and  dry,  and  the  restrictive  clauses  never  referred 
to  fishing  in  contradistinction  to  drying,  but  always  to  drying  in  contradistinction  to 
fishing.  Fishing  is  granted  without  drying,  never  drying  without  fishing; 

id)  Because  there  is  not  sufficient  evidence  to  show  that  the  enumeration  of  the  com¬ 
ponent  parts  of  the  coast  of  Labrador  was  made  in  order  to  discriminate  between  the 
coast  of  Labrador  and  the  coast  of  Newfoundland; 

(e)  Because  the  statement  that  there  is  no  codfish  in  the  bays  of  Newfoundland 
and  that  the  Americans  only  took  interest  in  the  codfishery  is  not  proved;  and  evidence 
to  the  contrary  is  to  be  found  in  Mr.  John  Adams  Journal  of  Peace  Negotiations  of 
November  25,  1782; 

(/)  Because  the  Treaty  grants  the  right  to  take  fish  of  every  kind,  and  not  only 
codfish; 

( g )  Because  the  evidence  shows  that,  in  1823,  the  Americans  were  fishing  in 
Newfoundland  bays  and  that  Great  Britain  when  summoned  to  protect  them 
against  expulsion  therefrom  by  the  French  did  not  deny  their  right  to  enter  such 
bays. 

Therefore  this  Tribunal  is  of  opinion  that  American  inhabitants  are  entitled  to  fish 
in  the  bays,  creeks  and  harbours  of  the  Treaty  coasts  of  Newfoundland  and  the 
Magdalen  Islands  and  it  is  so  decided  and  awarded. 

Question  VII 

Are  the  inhabitants  of  the  United  States  whose  vessels  resort  to  the  Treaty  coasts 
for  the  purpose  of  exercising  the  liberties  referred  to  in  Article  I  of  the  Treaty  of  18 1 8 
entitled  to  have  for  those  vessels,  when  duly  authorized  by  the  United  States  in  that 
behalf,  the  commercial  privileges  on  the  Treaty  coasts  accorded  by  agreement  or 
otherwise  to  United  States  trading  vessels  generally? 

Now  assuming  that  commercial  privileges  on  the  Treaty  coasts  are  accorded  by 
agreement  or  otherwise  to  United  States  trading  vessels  generally,  without  any  ex¬ 
ception,  the  inhabitants  of  the  United  States,  whose  vessels  resort  to  the  same  coasts 
for  the  purpose  of  exercising  the  liberties  referred  to  in  Article  I  of  the  Treaty  of  1818, 
are  entitled  to  have  for  those  vessels  when  duly  authorized  by  the  United  States  in  that 
behalf,  the  above  mentioned  commercial  privileges,  the  Treaty  containing  nothing  to 
the  contrary.  But  they  cannot  at  the  same  time  and  during  the  same  voyage  exer¬ 
cise  their  Treaty  rights  and  enjoy  their  commercial  privileges,  because  Treaty 
rights  and  commercial  privileges  are  submitted  to  different  rules,  regulations  and 
restraints. 

For  these  reasons  this  Tribunal  is  of  opinion  that  the  inhabitants  of  the  United  States 
are  so  entitled  in  so  far  as  concerns  this  Treaty,  there  being  nothing  in  its  pro¬ 
visions  to  disentitle  them  provided  the  Treaty  liberty  of  fishing  and  the 


AWARD  OF  THE  TRIBUNAL  515 

commercial  privileges  are  not  exercised  concurrently  and  it  is  so  decided  and 
awarded. 

Done  at  the  Hague,  in  the  Permanent  Court  of  Arbitration,  in  triplicate  original, 
September  7th,  1910. 

H.  Lammasch 

A.  F.  De  Savoenin  Lohman 
Geoege  Geay 
C.  Fitzpateick 
Luis  M.  Deago 

Signing  the  Award,  I  state  pursuant  to  Article  IX  clause  2  of  the  Special  Agreement 
my  dissent  from  the  majority  of  the  Tribunal  in  respect  to  the  considerations  and 
enacting  part  of  the  Award  as  to  Question  V. 

Grounds  for  this  dissent  have  been  filed  at  the  International  Bureau  of  the  Perma¬ 
nent  Court  of  Arbitration. 


Luis  M.  Deago 
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The  North  Atlantic  Coast  Fisheries  Arbitration.  Grounds  for  the  Dissent 
to  the  Award  on  Question  V  by  Dr.  Luis  M.  Dr  ago 

Counsel  for  Great  Britain  have  very  clearly  stated  that  according  to  their  contention 
the  territoriality  of  the  bays  referred  to  in  the  Treaty  of  1818  is  immaterial  because 
whether  they  are  or  are  not  territorial,  the  United  States  should  be  excluded  from 
fishing  in  them  by  the  terms  of  the  renunciatory  clause,  which  simply  refers  to  “bays, 
creeks  or  harbours  of  His  Britannic  Majesty’s  Dominions”  without  any  other  qualifica¬ 
tion  or  description.  If  that  were  so,  the  necessity  might  arise  of  discussing  whether 
or  not  a  nation  has  the  right  to  exclude  another  by  contract  or  otherwise  from  any 
portion  or  portions  of  the  high  seas.  But  in  my  opinion  the  Tribunal  need  not  concern 
itself  with  such  general  question,  the  wording  of  the  treaty  being  clear  enough  to  decide 
the  point  at  issue. 

Article  I  begins  with  the  statement  that  differences  have  arisen  respecting  the 
liberty  claimed  by  the  United  States  for  the  inhabitants  thereof  to  take,  dry  and  cure 
fish  on  “certain  coasts,  bays,  harbours  and  creeks  of  His  Britannic  Majesty’s  Domin¬ 
ions  in  America,”  and  then  proceeds  to  locate  the  specific  portions  of  the  coast  with 
its  corresponding  indentations,  in  which  the  liberty  of  taking,  drying  and  curing  fish 
should  be  exercised.  The  renunciatory  clause,  which  the  Tribunal  is  called  upon  to 
construe,  runs  thus:  “And  the  United  States  hereby  renounce,  forever,  any  liberty 
heretofore  enjoyed  or  claimed  by  the  inhabitants  thereof,  to  take,  dry  or  cure  fish  on, 
or  within  three  marine  miles  of  any  of  the  Coasts,  Bays,  Creeks  or  Harbours  of  His 
Britannic  Majesty’s  Dominions  in  America  not  included  within  the  above  mentioned 
limits.”  This  language  does  not  lend  itself  to  different  constructions.  If  the  bays 
in  which  the  liberty  has  been  renounced  are  those  “of  His  Britannic  Majesty’s  Do¬ 
minions  in  America,”  they  must  necessarily  be  territorial  bays,  because  in  so  far  as 
they  are  not  so  considered  they  should  belong  to  the  high  seas  and  consequently  form 
no  part  of  His  Britannic  Majesty’s  Dominions,  which,  by  definition,  do  not  extend  to 
the  high  seas.  It  cannot  be  said,  as  has  been  suggested,  that  the  use  of  the  word 
“dominions,”  in  the  plural,  implies  a  different  meaning  than  would  be  conveyed  by 
the  same  term  as  used  in  the  singular,  so  that  in  the  present  case,  “the  British  dominions 
in  America”  ought  to  be  considered  as  a  mere  geographical  expression,  without  refer¬ 
ence  to  any  right  of  sovereignty  or  “dominion.”  It  seems  to  me,  on  the  contrary, 
that  “dominions,”  or  “possessions,”  or  “estates,”  or  such  other  equivalent  terms, 
simply  designate  the  places  over  which  the  “dominion”  or  property  rights  are  exercised 
Where  there  is  no  possibility  of  appropriation  or  dominion,  as  on  the  high  seas,  we 
cannot  speak  of  dominions.  The  “dominions”  extend  exactly  to  the  point  which  the 
“dominion”  reaches;  they  are  simply  the  actual  or  physical  thing  over  which  the 
abstract  power  or  authority,  the  right,  as  given  to  the  proprietor  or  the  ruler,  applies. 
The  interpretation  as  to  the  territoriality  of  the  bays  as  mentioned  in  the  renunciatory 
clause  of  the  treaty  appears  stronger  when  considering  that  the  United  States  specifi¬ 
cally  renounced  the  “liberty,”  not  the  “right”  to  fish  or  to  cure  and  dry  fish.  “The 

1  “Oral  Argument,”  Vol.  II,  p.  1457. 
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United  States  renounce,  forever,  any  liberty  heretofore  enjoyed  or  claimed,  to  take, 
cure  or  dry  fish  on,  or  within  three  marine  miles  of  any  of  the  coasts,  bays,  creeks  or 
harbours  of  His  Britannic  Majesty’s  Dominions  in  America.”  It  is  well  known  that 
the  negotiators  of  the  Treaty  of  1783  gave  a  very  different  meaning  to  the  terms  liberty 
and  right,  as  distinguished  from  each  other.  In  this  connection  Mr.  Adams’  Journal 
may  be  recited.  To  this  Journal  the  British  Counter  Case  refers  in  the  following  terms: 
“From  an  entry  in  Mr.  Adams’  Journal  it  appears  that  he  drafted  an  article  by  which 
he  distinguished  the  right  to  take  fish  (both  on  the  high  seas  and  on  the  shores)  and  the 
liberty  to  take  and  cure  fish  on  the  land.  But  on  the  following  day  he  presented  to 
the  British  negotiators  a  draft  in  which  he  distinguishes  between  the  ‘right’  to  take 
fish  on  the  high  seas,  and  the  ‘liberty’  to  take  fish  on  the  ‘coasts’  and  to  dry  and  cure 
fish  on  the  land.  .  .  .  The  British  Commissioner  called  attention  to  the  distinction 
thus  suggested  by  Mr.  Adams  and  proposed  that  the  word  liberty  should  be  applied  to 
the  privileges  both  on  the  water  and  on  the  land.  Mr.  Adams  thereupon  rose  up  and 
made  a  vehement  protest,  as  is  recorded  in  his  Diary,  against  the  suggestion  that  the 
United  States  enjoyed  the  fishing  on  the  banks  of  Newfoundland  by  any  other  title 
than  that  of  right.”  .  .  .  The  application  of  the  word  liberty  to  the  coast  fishery  was  left 
as  Mr.  Adams  proposed.”  “The  incident,”  proceeds  the  British  Case, “  is  of  importance, 
since  it  shows  that  the  difference  between  the  two  phrases  was  intentional.”  (British 
Counter  Case,  page  17.)  And  the  British  Argument  emphasizes  again  the  difference. 
“More  cogent  still  is  the  distinction  between  the  words  right  and  liberty.  The  word 
right  is  applied  to  the  sea  fisheries,  and  the  word  liberty  to  the  shore  fisheries.  The 
history  of  the  negotiations  shows  that  this  distinction  was  advisedly  adopted.”  If 
then  a  liberty  is  a  grant  and  not  the  recognition  of  a  right;  if,  as  the  British  Case, 
Counter  Case  and  Argument  recognize,  the  United  States  had  the  right  to  fish  in  the 
open  sea  in  contradistinction  with  the  liberty  to  fish  near  the  shores  or  portions  of  the 
shores,  and  if  what  has  been  renounced  in  the  words  of  the  treaty  is  the  “liberty”  to 
fish  on,  or  within  three  miles  of  the  bays,  creeks  and  harbours  of  His  Britannic  Majesty’s 
Dominions,  it  clearly  follows  that  such  liberty  and  the  corresponding  renunciation  refers 
only  to  such  portions  of  the  bays  which  were  under  the  sovereignty  of  Great  Britain 
and  not  to  such  other  portions,  if  any,  as  form  part  of  the  high  seas. 

And  thus  it  appears  that  far  from  being  immaterial  the  territoriality  of  bays  is  of 
the  utmost  importance.  The  treaty  not  containing  any  rule  or  indication  upon  the 
subject,  the  Tribunal  cannot  help  a  decision  as  to  this  point,  which  involves  the  second 
branch  of  the  British  contention  that  all  so-called  bays  are  not  only  geographical  but 
wholly  territorial  as  well,  and  subject  to  the  jurisdiction  of  Great  Britain.  The  situa¬ 
tion  was  very  accurately  described  on  almost  the  same  lines  as  above  stated  by  the 
British  Memorandum  sent  in  1870  by  the  Earl  of  Kimberley  to  Governor  Sir  John 
Young:  “The  right  of  Great  Britain  to  exclude  American  fishermen  from  waters 
within  three  miles  of  the  coasts  is  unambiguous,  and,  it  is  believed,  uncontested.  But 
there  appears  to  be  some  doubt  what  are  the  waters  described  as  within  three  miles 
of  bays,  creeks  or  harbours.  When  a  bay  is  less  than  six  miles  broad  its  waters  are 
within  the  three  mile  limit,  and  therefore  clearly  within  the  meaning  of  the  treaty; 
but  when  it  is  more  than  that  breadth,  the  question  arises  whether  it  is  a  bay  of  Her  Britannic 
Majesty’s  Dominions.  This  is  a  question  which  has  to  be  considered  in  each  particular 
case  with  regard  to  international  law  and  usage.  When  such  a  bay  is  not  a  bay  of  Her 
Majesty’s  dominions,  the  American  fishermen  shall  be  entitled  to  fish  in  it,  except 
within  three  marine  miles  of  the  ‘coast’;  when  it  is  a  bay  of  Her  Majesty’s  dominions 
they  will  not  be  entitled  to  fish  within  three  miles  of  it,  that  is  to  say  (it  is  presumed) 
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within  three  miles  of  a  line  drawn  from  headland  to  headland.”  (American  Case 
Appendix,  page  629.) 

Now,  it  must  be  stated  in  the  first  place  that  there  does  not  seem  to  exist  any  general 
rule  of  international  law  which  may  be  considered  final,  even  in  what  refers  to  the  mar¬ 
ginal  belt  of  territorial  waters.  The  old  rule  of  the  cannon-shot,  crystallized  into  the 
present  three  marine  miles  measured  from  low  water  mark,  may  be  modified  at  a  later 
period  inasmuch  as  certain  nations  claim  a  wider  jurisdiction  and  an  extension  has 
already  been  recommended  by  the  Institute  of  International  Law.  There  is  an  obvious 
reason  for  that.  The  marginal  strip  of  territorial  waters  based  originally  on  the  cannon 
shot,  was  founded  on  the  necessity  of  the  riparian  State  to  protect  itself  from  outward 
attack,  by  providing  something  in  the  nature  of  an  insulating  zone,  which  very  reason¬ 
ably  should  be  extended  with  the  accrued  possibility  of  offense  due  to  the  wider  range 
of  modern  ordnance.  In  what  refers  to  bays,  it  has  been  proposed  as  a  general  rule 
(subject  to  certain  important  exceptions)  that  the  marginal  belt  of  territorial  waters 
should  follow  the  sinuosities  of  the  coast  more  or  less  in  the  manner  held  by  the  United 
States  in  the  present  contention,  so  that  the  marginal  belt  being  of  three  miles,  as  in 
the  Treaty  under  consideration,  only  such  bays  should  be  held  as  territorial  as  have 
an  entrance  not  wider  than  six  miles.  (See  Sir  Thomas  Barclay’s  Report  to  Institute 
of  International  Law,  1894,  page  129,  in  which  he  also  strongly  recommends  these 
limits.)  This  is  the  doctrine  which  Westlake,  the  eminent  English  writer  on  Inter¬ 
national  Law,  has  summed  up  in  very  few  words:  “As  to  bays,”  he  says,  “if  the  en¬ 
trance  to  one  of  them  is  not  more  than  twice  the  width  of  the  littoral  sea  enjoyed  by 
the  country  in  question,  —  that  is,  not  more  than  six  sea  miles  in  the  ordinary  case, 
eight  in  that  of  Norway,  and  so  forth  —  there  is  no  access  from  the  open  sea  to  the  bay 
except  through  the  territorial  water  of  that  country,  and  the  inner  part  of  the  bay  will 
belong  to  that  country  no  matter  how  widely  it  may  expand.  The  line  drawn  from 
shore  to  shore  at  the  part  where,  in  approaching  from  the  open  sea,  the  width  first 
contracts  to  that  mentioned,  will  take  the  place  of  the  line  of  low  water,  and  the  littoral 
sea  belonging  to  the  State  will  be  measured  outwards  from  that  line  to  the  distance  of 
three  miles  or  more,  proper  to  the  State.”  (Westlake,  Vol.  1,  page  187.)  But  the 
learned  author  takes  care  to  add:  “But  although  this  is  the  general  rule  it  often  meets 
with  an  exception  in  the  case  of  bays  which  penetrate  deep  into  the  land  and  are  called 
gulfs.  Many  of  these  are  recognized  by  immemorial  usage  as  territorial  sea  of  the 
States  into  which  they  penetrate,  notwithstanding  that  their  entrance  is  wider  than 
the  general  rule  for  bays  would  give  as  a  limit  for  such  appropriation.  ”  And  he  pro¬ 
ceeds  to  quote  as  examples  of  this  kind  the  Bay  of  Conception  in  Newfoundland,  which 
he  considers  as  wholly  British,  Chesapeake  and  Delaware  Bays,  which  belong  to  the 
United  States,  and  others.  {Ibid.,  page  188.)  The  Institute  of  International  Law, 
in  its  Annual  Meeting  of  1894,  recommended  a  marginal  belt  of  six  miles  for  the  general 
line  of  the  coast  and  as  a  consequence  established  that  for  bays  the  line  should  be  drawn 
up  across  at  the  nearest  portion  of  the  entrance  toward  the  sea  where  the  distance 
between  the  two  sides  do  not  exceed  twelve  miles.  But  the  learned  association  very’ 
wisely  added  a  proviso  to  the  effect,  “that  bays  should  be  so  considered  and  measured 
unless  a  continuous  and  established  usage  has  sanctioned  a  greater  breadth.”  Many 
great  authorities  are  agreed  as  to  that.  Counsel  for  the  United  States  proclaimed  the 
right  to  the  exclusive  jurisdiction  of  certain  bays,  no  matter  what  the  width  of  their 
entrance  should  be,  when  the  littoral  nation  has  asserted  its  right  to  take  it  into  their 
jurisdiction  upon  reasons  which  go  always  back  to  the  doctrine  of  protection.  Lord 
Blackburn,  one  of  the  most  eminent  of  English  Judges,  in  delivering  the  opinion  of 
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the  Privy  Council  about  Conception  Bay  in  Newfoundland,  adhered  to  the  same  doc¬ 
trine  when  he  asserted  the  territoriality  of  that  branch  of  the  sea,  giving  as  a  reason  for 
such  finding  “that  the  British  Government  for  a  long  period  had  exercised  dominion 
over  this  bay  and  its  claim  had  been  acquiesced  in  by  other  nations,  so  as  to  show  that 
the  bay  had  been  for  a  long  time  occupied  exclusively  by  Great  Britain,  a  circumstance 
which,  in  the  tribunals  of  any  country,  would  be  very  important.”  “And  moreover,” 
he  added,  “the  British  Legislature  has,  by  Acts  of  Parliament,  declared  it  to  be  part 
of  the  British  territory,  and  part  of  the  country  made  subject  to  the  legislation  of 
Newfoundland.”  (Direct  U.  S.  Cable  Co.  v.  The  Anglo-American  Telegraph  Co., 
Law  Reports,  2  Appeal  Cases,  374.) 

So  it  may  be  safely  asserted  that  a  certain  class  of  bays,  which  might  be  properly 
called  the  historical  bays  such  as  Chesapeake  Bay  and  Delaware  Bay  in  North  America 
and  the  great  estuary  of  the  River  Plate  in  South  America,  form  a  class  distinct  and 
apart  and  undoubtedly  belong  to  the  littoral  country,  whatever  be  their  depth  of  pene¬ 
tration  and  the  width  of  their  mouths,  when  such  country  has  asserted  its  sovereignty 
over  them,  and  particular  circumstances  such  as  geographical  configuration,  immemo¬ 
rial  usage  and  above  all,  the  requirements  of  self-defense,  justify  such  a  pretension. 
The  right  of  Great  Britain  over  the  bays  of  Conception,  Chaleur  and  Miramichi  are 
of  this  description.  In  what  refers  to  the  other  bays,  as  might  be  termed  the  common, 
ordinary  bays,  indenting  the  coasts,  over  which  no  special  claim  or  assertion  of  sover¬ 
eignty  has  been  made,  there  does  not  seem  to  be  any  other  general  principle  to  be 
applied  than  the  one  resulting  from  the  custom  and  usage  of  each  individual  nation 
as  shown  by  their  Treaties  and  their  general  and  time  honored  practice. 

The  well  known  words  of  Bynkershoek  might  be  very  appropriately  recalled  in 
this  connection  when  so  many  and  divergent  opinions  and  authorities  have  been  recited: 
“The  common  law  of  nations,”  he  says,  “can  only  be  learnt  from  reason  and  custom. 
I  do  not  deny  that  authority  may  add  weight  to  reason,  but  I  prefer  to  seek  it  in  a 
constant  custom  of  concluding  treaties  in  one  sense  or  another  and  in  examples 
that  have  occurred  in  one  country  or  another.”  (Questiones  Jure  Publici,  Vol.  1, 
Cap.  3.) 

It  is  to  be  borne  in  mind  in  this  respect  that  the  Tribunal  has  been  called  upon  to 
decide  as  the  subject  matter  of  this  controversy,  the  construction  to  be  given  to  the 
fishery  Treaty  of  1818  between  Great  Britain  and  the  United  States.  And  so  it  is 
that  from  the  usage  and  the  practice  of  Great  Britain  in  this  and  other  like  fisheries 
and  from  Treaties  entered  into  by  them  with  other  nations  as  to  fisheries,  may  be 
evolved  the  right  interpretation  to  be  given  to  the  particular  convention  which  has 
been  submitted.  In  this  connection  the  following  Treaties  may  be  recited: 

Treaty  between  Great  Britain  and  France.  2nd  August,  1839.  It  reads  as  follows: 

Art.  IX.  The  subjects  of  Her  Britannic  Majesty  shall  enjoy  the  exclusive  right 
of  fishery  within  the  distance  of  3  miles  from  low  water  mark  along  the  whole  extent 
of  the  coasts  of  the  British  Islands. 

It  is  agreed  that  the  distance  of  three  miles  fixed  as  the  general  limit  for  the  exclusive 
right  of  fishery  upon  the  coasts  of  the  two  countries,  shall,  with  respect  to  bays,  the 
mouths  of  which  do  not  exceed  ten  miles  in  width,  be  measured  from  a  straight  line 
drawn  from  headland  to  headland. 

Art.  X.  It  is  agreed  and  understood,  that  the  miles  mentioned  in  the  present 
Convention  are  geographical  miles,  whereof  60  make  a  degree  of  latitude. 

(Hertslett’s  Treaties  and  Conventions,  Vol.  V,  p.  89.) 

Regulations  between  Great  Britain  and  France.  24th  May,  1843. 
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Art.  II.  The  limits,  within  which  the  general  right  of  fishery  is  exclusively  reserved 
to  the  subjects  of  the  two  kingdoms  respectively,  are  fixed  (with  the  exception  of  those 
in  Granville  Bay)  at  3  miles  distance  from  low  water  mark. 

With  respect  to  bays,  the  mouths  of  which  do  not  exceed  ten  miles  in  width,  the 
3  mile  distance  is  measured  from  a  straight  line  drawn  from  headland  to  headland. 

Art.  III.  The  miles  mentioned  in  the  present  regulations  are  geographical  miles, 
of  which  60  make  a  degree  of  latitude. 

(Hertslett,  Vol.  VI,  p.  416.) 

Treaty  between  Great  Britain  and  France.  November  11,  1867. 

Art.  I.  British  fishermen  shall  enjoy  the  exclusive  right  of  fishery  within  the  dis¬ 
tance  of  3  miles  from  low  water  mark,  along  the  whole  extent  of  the  coasts  of  the 
British  Islands. 

The  distance  of  3  miles  fixed  as  the  general  limit  for  the  exclusive  right  of  fishery 
upon  the  coasts  of  the  two  countries  shall,  with  respect  to  bays,  the  mouths  of  which 
do  not  exceed  ten  miles  in  width  be  measured  from  a  straight  line  drawn  from  head¬ 
land  to  headland. 

The  miles  mentioned  in  the  present  convention  are  geographical  miles  whereof  60 
make  a  degree  of  latitude. 

(Hertslett’s  Treaties,  Vol.  XII,  p.  1126,  British  Case  App.,  p.  38.) 

Great  Britain  and  North  German  Confederation.  British  notice  to  fishermen  by  the 
Board  of  Trade.  Board  of  Trade,  November  1868. 

Her  Majesty’s  Government  and  the  North  German  Confederation  having  come  to 
an  agreement  respecting  the  regulations  to  be  observed  by  British  fishermen  fishing 
off  the  coasts  of  the  North  German  Confederation,  the  following  notice  is  issued  for 
the  guidance  and  warning  of  British  fishermen: 

I.  The  exclusive  fishery  limits  of  the  German  Empire  are  designated  by  the  Imperial 
Government  as  follows:  that  tract  of  the  sea  which  extends  to  a  distance  of  3  sea  miles 
from  the  extremest  limits  which  the  ebb  leaves  dry  of  the  German  North  Sea  Coast 
of  the  German  Islands  or  flats  lying  before  it,  as  well  as  those  bays  and  incurvations 
of  the  coast  which  are  ten  sea  miles  or  less  in  breadth  reckoned  from  the  extremest 
points  of  the  land  and  the  flats,  must  be  considered  as  under  the  territorial  sovereignty 
of  North  Germany. 

(Hertslett’s  Treaties,  Vol.  XIV,  p.  1055.) 

Great  Britain  and  German  Empire.  British  Board  of  Trade,  December  1S74. 

(Same  recital  referring  to  an  arrangement  entered  into  between  Her  Britannic 
Majesty  and  the  German  Government.) 

Then  the  same  articles  follow  with  the  alteration  of  the  words  “German  Empire” 
for  “North  Germany.” 

(Hertslett’s,  Vol.  XIV,  p.  1058.) 

Treaty  between  Great  Britain,  Belgium,  Denmark,  France,  Germany  and  the  Nether¬ 
lands  for  regulating  the  police  of  the  North  Sea  Fisheries,  May  6,  1882. 

II.  Les  pecheurs  nationaux  jouiront  du  droit  exclusif  de  peche  dans  le  rayon  de  3 
milles,  a  partir  de  la  laisse  de  basse  mer,  le  long  de  toute  1’etendue  des  cotes  de  leurs 
pays  respectifs,  ainsi  que  des  lies  et  des  bancs  qui  en  dependent. 

Pour  les  baies  le  rayon  de  3  milles  sera  mesure  a  partir  d’une  ligne  droite,  ti-ree,  en 
travers  de  la  baie,  dans  la  partie  la  plus  rapprochee  de  l’entree,  au  premier  point  oil 
1’ouverture  n’excedera  pas  10  milles. 

(Hertslett,  Vol.  XV,  p.  794.) 

British  Order  in  Council,  October  23rd,  1S77. 
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Prescribes  the  obligation  of  not  concealing  or  effacing  numbers  or  marks  on  boats, 
employed  in  fishing  or  dredging  for  purposes  of  sale  on  the  coasts  of  England,  Wales, 
Scotland  and  the  Islands  of  Guernsey,  Jersey,  Alderney,  Sark  and  Man,  and  not  going 
outside; 

(a)  The  distance  of  3  miles  from  low  water  mark  along  the  whole  extent  of  the  said 
coasts; 

( b )  In  cases  of  bays  less  than  10  miles  wide  the  line  joining  the  headlands  of  said  bays. 

(Hertslett’s,  Vol.  XIV,  p.  1032.) 

To  this  list  may  be  added  the  unratified  Treaty  of  1888  between  Great  Britain  and 
the  United  States  which  is  so  familiar  to  the  Tribunal.  Such  unratified  Treaty  con¬ 
tains  an  authoritative  interpretation  of  the  Convention  of  October  20th,  1818,  sub 
judice:  “The  three  marine  miles  mentioned  in  Article  I  of  the  Convention  of  October 
20th,  1818,  shall  be  measured  seaward  from  low-water  mark,  but  at  every  bay,  creek 
or  harbour,  not  otherwise  specifically  provided  for  in  this  Treaty,  such  three  marine 
miles  shall  be  measured  seaward  from  a  straight  line  drawn  across  the  bay,  creek  or 
harbor,  in  the  part  nearest  the  entrance  at  the  first  point  where  the  width  does  not 
exceed  ten  marine  miles,”  which  is  recognizing  the  exceptional  bays  as  aforesaid  and 
laying  the  rule  for  the  general  and  common  bays. 

It  has  been  suggested  that  the  Treaty  of  1818  ought  not  to  be  studied  as  hereabove 
in  the  light  of  any  Treaties  of  a  later  date,  but  rather  be  referred  to  such  British  inter¬ 
national  Conventions  as  preceded  it  and  clearly  illustrate,  according  to  this  view,  what 
were,  at  the  time,  the  principles  maintained  by  Great  Britain  as  to  their  sovereignty 
over  the  sea  and  over  the  coast  and  the  adjacent  territorial  waters.  In  this  connection 
the  Treaties  of  1686  and  1713  with  France  and  of  1763  with  France  and  Spain  have 
been  recited  and  offered  as  examples  also  of  exclusion  of  nations  by  agreement  from 
fishery  rights  on  the  high  seas.  I  cannot  partake  of  such  a  view.  The  treaties  of 
1686,  1713  and  1763  can  hardly  be  understood  with  respect  to  this,  otherwise  than  as 
examples  of  the  wild,  obsolete  claims  over  the  common  ocean  which  all  nations  have 
of  old  abandoned  with  the  progress  of  an  enlightened  civilization.  And  if  certain 
nations  accepted  long  ago  to  be  excluded  by  convention  from  fishing  on  what  is  to-day 
considered  a  common  sea,  it  is  precisely  because  it  was  then  understood  that  such 
tracts  of  water,  now  free  and  open  to  all,  were  the  exclusive  property  of  a  particular 
power,  who,  being  the  owners,  admitted  or  excluded  others  from  their  use.  The 
Treaty  of  1818  is  in  the  meantime  one  of  the  few  which  mark  an  era  in  the  diplomacy 
of  the  world.  As  a  matter  of  fact  it  is  the  very  first  which  commuted  the  rule  of  the 
cannon-shot  into  the  three  marine  miles  of  coastal  jurisdiction.  And  it  really  would 
appear  unjustified  to  explain  such  historic  document,  by  referring  it  to  international 
Agreements  of  a  hundred  and  two  hundred  years  before  when  the  doctrine  of  Selden’s 
Mare  Clausum  was  at  its  height  and  when  the  coastal  waters  were  fixed  at  such  dis¬ 
tances  as  sixty  miles,  or  a  hundred  miles,  or  two  days’  journey  from  the  shore  and  the 
like.  It  seems  very  appropriate,  on  the  contrary,  to  explain  the  meaning  of  the  Treaty 
of  1818  by  comparing  it  with  those  which  immediately  followed  and  established  the 
same  limit  of  coastal  jurisdiction.  As  a  general  rule  a  Treaty  of  a  former  date  may  be 
very  safely  construed  by  referring  it  to  the  provisions  of  like  Treaties  made  by  the 
same  nation  on  the  same  matter  at  a  later  time.  Much  more  so  when,  as  occurs  in  the 
present  case,  the  later  Conventions,  with  no  exception,  starting  from  the  same  premise 
of  the  three  miles  coastal  jurisdiction  arrive  always  to  an  uniform  policy  and  line 
of  action  in  what  refers  to  bays.  As  a  matter  of  fact  all  authorities  approach  and 
connect  the  modern  fishery  Treaties  of  Great  Britain  and  refer  them  to  the  Treaty  of 
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1818.  The  second  edition  of  Kluber,  for  instance,  quotes  in  the  same  sentence  the 
Treaties  of  October  20th,  1818,  and  August  2,  1839,  as  fixing  a  distance  of  three  miles 
from  low  water  mark  for  coastal  jurisdiction.  And  Fiori,  the  well-known  Italian 
jurist,  referring  to  the  same  marine  miles  of  coastal  jurisdiction,  says:  “This  rule 
recognized  as  early  as  the  Treaty  of  1818  between  the  United  States  and  Great  Britain, 
and  that  between  Great  Britain  and  France  in  1839,  has  again  been  admitted  in  the 
treaty  of  1867.”  (Nouveau  Droit  International  Public,  Paris,  1885,  Section  803.) 

This  is  only  a  recognition  of  the  permanency  and  the  continuity  of  States.  The 
Treaty  of  1818  is  not  a  separate  fact  unconnected  with  the  later  policy  of  Great  Britain. 
Its  negotiators  were  not  parties  to  such  international  Convention  and  their  powers 
disappeared  as  soon  as  they  signed  the  document  on  behalf  of  their  countries.  The 
parties  to  the  Treaty  of  1818  were  the  United  States  and  Great  Britain,  and  what 
Great  Britain  meant  in  1818  about  bays  and  fisheries,  when  they  for  the  first  time 
fixed  a  marginal  jurisdiction  of  three  miles,  can  be  very  well  explained  by  what  Great 
Britain,  the  same  permanent  political  entity,  understood  in  1839,  1843,  1867,  1874, 
1878  and  1882,  when  fixing  the  very  same  zone  of  territorial  waters.  That  a  bay  in 
Europe  should  be  considered  as  different  from  a  bay  in  America  and  subject  to  other 
principles  of  international  law  cannot  be  admitted  in  the  face  of  it.  What  the  practice 
of  Great  Britain  has  been  outside  the  Treaties  is  very  well  known  to  the  Tribunal, 
and  the  examples  might  be  multiplied  of  the  cases  in  which  that  nation  has  ordered 
its  subordinates  to  apply  to  the  bays  on  these  fisheries  the  ten  mile  entrance  rule  or 
the  six  miles  according  to  the  occasion.  It  has  been  repeatedly  said  that  such  have 
been  only  relaxations  of  the  strict  right,  assented  to  by  Great  Britain  in  order  to  avoid 
friction  on  certain  special  occasions.  That  may  be.  But  it  may  also  be  asserted  that 
such  relaxations  have  been  very  many  and  that  the  constant,  uniform,  never  contra¬ 
dicted,  practice  of  concluding  fishery  Treaties  from  1839  down  to  the  present  day,  in 
all  of  which  the  ten  miles  entrance  bays  are  recognized,  is  the  clear  sign  of  a  policy. 
This  policy  has  but  very  lately  found  a  most  public,  solemn  and  unequivocal  expression. 
“On  a  question  asked  in  Parliament  on  the  21st  of  February  1907,  says  Pitt  Cobbett, 
a  distinguished  English  writer,  with  respect  to  the  Moray  Firth  Case,  it  was  stated 
that,  according  to  the  view  of  the  Foreign  Office,  the  Admiralty,  the  Colonial  Office, 
the  Board  of  Trade  and  the  Board  of  Agriculture  and  Fisheries,  the  term  “territorial 
waters”  was  deemed  to  include  waters  extending  from  the  coast  line  of  any  part  of  the 
territory  of  a  State  to  three  miles  from  the  low-water  mark  of  such  coast  line  and  the 
waters  of  all  bays,  the  entrance  to  which  is  not  more  than  six  miles,  and  of  which  the 
entire  land  boundary  forms  part  of  the  territory  of  the  same  state.  (Pitt  Cobbett, 
Cases  and  Opinions  on  International  Law,  Vol.  1,  p.  143.) 

Is  there  a  contradiction  between  these  six  miles  and  the  ten  miles  of  the  treaties 
just  referred  to  ?  Not  at  all.  The  six  miles  are  the  consequence  of  the  three  miles 
marginal  belt  of  territorial  waters  in  their  coincidence  from  both  sides  at  the  inlets  of 
the  coast  and  the  ten  miles  far  from  being  an  arbitrary  measure  are  simply  an  extension, 
a  margin  given  for  convenience  to  the  strict  six  miles  with  fishery  purposes.  Where 
the  miles  represent  sixty  to  a  degree  in  latitude  the  ten  miles  are  besides  the  sixth  part 
of  the  same  degree.  The  American  Government  in  reply  to  the  observations  made  to 
Secretary  Bayard’s  Memorandum  of  1888,  said  very  precisely:  “The  width  of  ten 
miles  was  proposed  not  only  because  it  had  been  followed  in  Conventions  between 
many  other  powers,  but  also  because  it  was  deemed  reasonable  and  just  in  the  present 
case;  this  Government  recognizing  the  fact  that  while  it  might  have  claimed  a  width 
of  six  miles  as  a  basis  of  settlement,  fishing  within  bays  and  harbours  only  slightly  wider 
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would  be  confined  to  areas  so  narrow  as  to  render  it  practically  valueless  and  almost 
necessarily  expose  the  fishermen  to  constant  danger  of  carrying  their  operations  into 
forbidden  waters.”  (British  Case  Appendix,  page  416.)  And  Professor  John  Basset 
Moore,  a  recognized  authority  on  International  law,  in  a  communication  addressed  to 
the  Institute  of  International  law,  said  very  forcibly:  “Since  you  observe  that  there 
does  not  appear  to  be  any  convincing  reason  to  prefer  the  ten  mile  line  in  such  a  case 
to  that  of  double  three  miles,  I  may  say  that  there  have  been  supposed  to  exist  reasons 
both  of  convenience  and  of  safety.  The  ten  mile  line  has  been  adopted  in  the  cases 
referred  to  as  a  practical  rule.  The  transgression  of  an  encroachment  upon  territorial 
waters  by  fishing  vessels  is  generally  a  grave  offense,  involving  in  many  instances  the 
forfeiture  of  the  offending  vessel,  and  it  is  obvious  that  the  narrower  the  space  in  which 
it  is  permissible  to  fish  the  more  likely  the  offense  is  to  be  committed.  In  order,  there¬ 
fore,  that  fishing  may  be  practicable  and  safe  and  not  constantly  attended  with  the 
risk  of  violating  territorial  waters,  it  has  been  thought  to  be  expedient  not  to  allow  it 
where  the  extent  of  free  waters  between  the  three  miles  drawn  on  each  side  of  the  bay 
is  less  than  four  miles.  This  is  the  reason  of  the  ten  mile  line.  Its  intention  is  not 
to  hamper  or  restrict  the  right  to  fish,  but  to  render  its  exercise  practicable  and  safe. 
When  fishermen  fall  in  with  a  shoal  of  fish,  the  impulse  to  follow  it  is  so  strong  as  to 
make  the  possibilities  of  transgression  very  serious  within  narrow  limits  of  free  waters. 
Hence  it  has  been  deemed  wiser  to  exclude  them  from  space  less  than  four  miles  each 
way  from  the  forbidden  lines.  In  spaces  less  than  this  operations  are  not  only  hazard¬ 
ous,  but  so  circumscribed  as  to  render  them  of  little  practical  value.”  (Annuaire  de 
l’lnstitut  de  Droit  International,  1894,  p.  146.) 

So  the  use  of  the  ten  mile  bays  so  constantly  put  into  practice  by  Great  Britain  in 
its  fishery  Treaties  has  its  root  and  connection  with  the  marginal  belt  of  three  miles 
for  the  territorial  waters.  So  much  so  that  the  Tribunal  having  decided  not  to  adjudi¬ 
cate  in  this  case  the  ten  miles  entrance  to  the  bays  of  the  treaty  of  1818,  this  will  be 
the  only  one  exception  in  which  the  ten  miles  of  the  bays  do  not  follow  as  a  consequence 
the  strip  of  three  miles  of  territorial  waters,  the  historical  bays  and  estuaries  always 
excepted. 

And  it  is  for  that  reason  that  an  usage  so  firmly  and  for  so  long  a  time  established 
ought,  in  my  opinion,  be  applied  to  the  construction  of  the  Treaty  under  consideration, 
much  more  so,  when  custom,  one  of  the  recognized  sources  of  law,  international  as 
well  as  municipal,  is  supported  in  this  case  by  reason  and  by  the  acquiescence  and  the 
practice  of  many  nations. 

The  Tribunal  has  decided  that:  “In  case  of  bays  the  3  miles  (of  the  Treaty)  are  to 
be  measured  from  a  straight  line  drawn  across  the  body  of  water  at  the  place  where  it 
ceases  to  have  the  configuration  characteristic  of  a  bay.  At  all  other  places  the  three 
miles  are  to  be  measured  following  the  sinuosities  of  the  coast.”  But  no  rule  is  laid 
out  or  general  principle  evolved  for  the  parties  to  know  what  the  nature  of  such  con¬ 
figuration  is  or  by  what  methods  the  points  should  be  ascertained  from  which  the  bay 
should  lose  the  characteristics  of  such.  There  lies  the  whole  contention  and  the  whole 
difficulty,  not  satisfactorily  solved,  to  my  mind,  by  simply  recommending,  without  the 
scope  of  the  award  and  as  a  system  of  procedure  for  resolving  future  contestations  under 
Article  IV  of  the  Treaty  of  Arbitration,  a  series  of  lines,  which  practical  as  they  may  be 
supposed  to  be,  cannot  be  adopted  by  the  Parties  without  concluding  a  new  Treaty. 

These  are  the  reasons  for  my  dissent,  which  I  much  regret,  on  Question  Five. 

Done  at  the  Hague,  September  7th,  1910. 


Luis  M.  Drago. 
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